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DECISIONS | 


RELATING TO! 


- HE PUBL ne) LANDS. 


OKLAHOMA LANDS—COMMUTATION—FINAL PROOF. eo . 2 
CIRCULAR. we et, ed ae as 
‘DEPARIMENT OF THE INTERIOR, | 


GENERAL LAND OFFICE, 
ic eevee D. G.; anuary 9, 1895. 


” Rucrsrers AND RECEIVERS r 8 7 ee 


Perry, Enid, Alva and Woodward, Oklahoma: Territory. oe 
GENTLEMEN: Your attention is called to the provisions of the first 
paragraph of section 19, of the act-of Congress, approved August 15, 


1894, entitled “ An Act ‘making appropr iations for current and ts ae 
gent expenses of the Indian Department and fulfilling treaty stipulations ~ = 


_ With various Indian tribes for the fiscal. year ending June thirtieth, 


a eighteen hundred and ninety- aye and for other Se aa ” which <> 


reads as follows: 


. That the right of commutation is. hereby extended to all ota dé homestead set-- 

tlers on the lands in Oklahoma Territory 0 opened to settlement under the provisions. _ 
of the act of Congress entitled ‘‘An Act making appropriations for current.and = 
contingent expenses and fulfilling treaty stipulations with Indian tribes for the 


fiscal year ending June thirtieth, eighteen hundred and ninety-four, oa approved : 


“March third, eighteen hundred and ninety-three, and the President’s proclamation. — a 


_- in pursuance tliereof, after fourteen months from the date of settlement open the » 
full payment for the lands at the prices pr ovided in said act. 


‘The land affected by said provision is that. portion of the Cherokee: : 


- Outlet, which was opened to settlement and entry on September 16,. —— 
: 1893, including the lands formerly embraced within the Tonkawa and — 
Pawnee Indian Teservations, also opened | to settlement and entry..¢ on. 


said date, | 2 
Applicants to ‘gommunte sHieir homestéad antes inde: said provision 


= ~~ will be: required to show compliance with the homestead law for four- - : | 
teen months from. the date-of settlement and to the date of proof. and, 
ees bs foreign- -born, to furnish evidence of Hatare anon, the same as in- five: <2 


year proof, under section. 20, act of May 2, 1890 (26 Stats., 81). - They ee 
- will be required. to pay for. the land as provided in the tenth and thir- ae 
- teenth sections of the act of. March 3, 1893. (27: Stats., 640), the same as. 
wae though they were making five year proof, excepting the regular final’ 
7 - homestead’ commissions; but no additional payment, for the privilege be toes 
e of commutation, will be required to be made. ‘ ve 


The interest shits a be paid will be De computed £ from the date of e : ast 
| _:12781—vor 20~ - Cee Mees 
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LEE Sentry te to ‘the date of final payment as. 5 fequired: by. statute, ne | where : 
ae the proof is made outside of the land. office and transmitted by. mail, ah 22° 


p _. must be accompanied by a sufficient. suo to meet the interest computed = 
to the date when the receiver’s receipt. is issued. The proof and final — 


ee, affidavit, in such cases, will be made upon the regular homestead blanks, ee 
~ modified as the circumstances require, and, in each case, must be accom- 


ce “panie a by an. affidavit of form 4-102 ¢, properly modified. 


A cash certificate and receipt forms 4-189 and 4- 131, respectively, Ae 


0 will be issued, if the proof is satisfactory, and the same will be reported - | 
upon the regular abstract of lands sold. You will, however, indicate 


upon the cash receipt, and upon: the abstracts, the several amounts : <2 
ne - respectively paid for pr incipal and interest. bee th 7 % 


‘As the time has arrived when it. is possible for pulies, entitled to” 


- = - edit for four years military. service, to make final proof upon their. a 


oa. entries for land i in ‘your districts, I deem it proper to advise you that 
when final proof and payment are made for said lands, a final home- 


: stead: certificate (form 4-196), and a final homestead receipt for the fin al : 


~  eommissions (form 4-140) will be issued in addition to a cash receipt : 


oe (form 4.140- a) for the final payment, but no cash cer tificate is required, 7 
» ‘The cash receipts will bear the regular cash series of numbers, and the 
money will be reported on the regular abstract of cash sales, witha 
oe - marginal reference to the homestead entry by number upon which the — = 

payment is made. Said receipts will be issued in duplicate and the 


a duplicate given to the party as in ordinary cash sales. You will indi- 


a - ‘cate upon the cash receipt’ and abstr acts: the amount rae ee vecurely, es 
for principal and interest. con eee 


oe pee, . — | -Epwarp ve Bowuns, eee ao 

: ge a ge Acting. Commissioner. oe 
"Approved, | ee ee 

Hox Swim, Seoretary. 

rot, “SOLDIERS? ADDITIONAL HOMESTEAD—ACT OF AUGUST 18, 1894. oe 

os | MEE ». HUGHART ET AL.’ : te 


a 7 The: acer August 18, 1894, validating ‘soldier’s additional homestead entries, made S = 
rae: under certificates of right, does not operate to defeat: the right ‘of a successful Sab 
| contestant under a decision. that has become final anor: to ‘the: , Passage of said i 


oe act. 


rete Seoretary Smith to ‘the. Ocniissionm of t the General Land Orie, ie ity, 


aS (GLH) wary 10, 1895. (CWP) 
cc | have considered the petition of Louis Stegmiller, one sof. the defend-» ae 
‘ants in the above entitled case, filed September 14, 1894, to vacate and. 


pe set aside the departmental decision of June 18, 1994, in. the case of Ms 
Edward W. Mee against S. W. T. Hughart and ‘others, affirming the 


ae decision of your office of December 19, 1892, affir ming the judgment of: a 


~~ the local officers, sustaining Mee’s contest of soldier’s additional home- | os 


stead: entry, made in the name of said oo J aly. 1s, 1889, and a 


ee recommending the cancellation of said entry. . 


DECISIONS RELATING TO THE. PUBLIC LANDS. a oo _ 


The land involved i is the S. J of the NE. Z and: the NE.-4 of the SH. 3 

| of Section 35, T. 63 N., R. 13 W., Duluth land district, Mannieesta 

' - Notice of the decision of the Department was mailed: by- your. office. 
‘ to’ the resident attorneys of. the defendants, on the 2d of July, 1894,: 

and the time allowed for filing al motion: for review, or for rehearing,. 7 3 

ae expired on the 4th day of August following; (Shields | v. McDonald, Lo 

attached. Pomeroy ¢ v.: Wright 2 L. D., 164). 3 geo 2 
The act of. May 14, 1880, (21 Stat.. , 140) gave the siauesttal contest- i | 

ant a right of entry; and the provision in the act of vada ak approved. a 

August 18, 1894, (Public Act No. 200),— =. | 


That all soldier’s additional homestead certificates heretofore dphtied under: the: 
rules and regulations of the General Land Office, under section twenty-three hundred. _ 
and six of the Revised Statutes of the United States, or in pursuance of the decisions. 
or instructions of the Secretary of the Interior; or the Commissioner of the General 
Land Office, shall be, and are hereby declared to be valid, notwithstanding any 
attempted: sale or transfer thereof; and where: such certificates have been, or may 


hereafter be sold or transferred, auch sale or transfer shall not be regarded as inval- : 


_ idating the right, but the same shall be. good: and valid in. the hands of bona fide | 
purchasers for value; and all entries heretofore or hereafter made with such cer-_ 


tificates by such purchasers plies be approved, and patent shall issue in the name OF, 


the assignées— | 
on the last clause of witen the petitioner bases his claim for the vaca-- 
tion of the departmental decision cancelling the entry in question, can- 
not be interpreted to devest the contestant of his preference right of. 


entry secured to him as a reward for the time and money spent by him _ 


in prosecuting to judgment a contest against a violator of the land Jaws. 

The intent of the act of August 18, 1894, was to afford relief to those 
who had violated the law; but surely, it did not contemplate the — 
‘spoliation of one whose only ‘offence was that he had spent his time and 
money, in reliance upon the good faith of the government, | 
_ The petition to vacate, is therefore denied and dismissed. 


‘CONTEST—IMPROVEMEN TS—RELINQU I ae 
“Winn Vv. SAUNDERS ET Ass 


‘The Land Department has no jurisdiction over disputes between settlers and dentry-\ 
nen concerning their claims against each other on account of pee improve- } 


“ments. . i piies 


A-relinquishment. filed during ie sandeney of a contest leaves the land open to, 

| entry by the first legal applicant, subject only to the preferred right of the SUC 
cessful contestant; and other contests then pending - against said cues neces-. < 
sarily abate on the cancellation thereof. | | 


Secretary Sinith to the Commissioner of the oie! Land Office, J N- 
(J. 1. H.) wary 10, 1895. - | oa (J. L.). - 


The case now before me for supervision Per review, is not correctly . 
entitled in the caption. It 1s the. case of SHE McBIhany and John 





a oo "DECISIONS: RELATING TO. THE PUBLIC LANDS. ae 


7 : MoNeish against Henry Sander S} ond Ae is br ought here by the appeal < - 


ot one John L, Winn, which was. ‘allowed by your: office: ae: a 
The tract: of land involved; embraces lots 1 and 2, and the E. $ of ac 


| the NW. 4 of Section 7, T. 11 N., BR. 3 W,, of the. Indian tere | = 


2 a e Oklahoma Territory. and contains 157.69 acres; 


. From the record before me, I gather. the followin; g. fate: 


oe On May 2, ‘1889, Henry Saunders made homestead enya? No, 656, of | es te 
eo said tract. 


On July 17, 1889, ‘Sue McElhany filed her afiidavit of contest against ee 


— } : said entry, alleninig only prior settlement. » a 
aoe On November 7, 1889, John McNeish. filed his affidavit an ieee : 


against said entry: and also against Sue McElhany, the first con- 
testant, alleging that neither Saunders nor McElhany could be per- 
~ mitted to enter or acquire any right to said tract of land, because they 
had both entered and occupied lands in Oklahoma Territory prema- 
- turely, in moan of the act of Congress and the President’s prone 
mation. . 
On November 11, 1889, John L. Winn filed. his affidavit of contest 
against Saunders’ entry, alleging that Saunders was disqualified by 
reason of his premature entrance into the Territory. But Winn made 
no charges against either Sue McElhany or John MeNeish. 
The case was put off on one pretext or another for several years. 
At length the local officers ordered'a hearing between McElhany and — 
McNeish, first and second contestants on the one side, and Saunders, 
the entryman, on the other. The hearing began in March, 1893. 
Seven responsible witnesses were introduced by the contestants, and 
. they severally positively testified that Saunders, the entryman, and 


- MeElhany, the first contestant, had both come into the Territory ahead: | 


of time. The testimony of said’ seven witnesses, uncontradicted, was _ 
. deemed conclusive evidence. It seems to me that it was the duty’ of | 
= the local officers then and there to recommend that Saunder s’ entry be. 


‘cancelled, and that the preference right of entry be awarded to > : 
~ MeNeish, whose qualifications as an entryman were not impeached. - 


- It seems that MeNeish, the successful contestant against Saunders, = 


- was. sick and personally absent from the hearing. ‘Whereupon, the — om 


~~ local officers, instead of deciding the case, continued it until April 11, 
1898; and advised the entryman and. first contestant. to improve the 7 
ee “interval by endeavoring to make some compromise with McNeish; 
.- pasing their advice upon their idea that when McNeish got the ond, 


oS tie ought in justice and. equity to pay Saunders and Melhany some- an - | 


_ thing for their improvements. 


I cannot approve said action of the local Sflcares: ‘The Tiand Depart: on 


7 eas has no jurisdiction vver disputes between settlers and entrymen ae 
7 about. their claims. against each other on account of alleged improve-. .. 
~~ ments. Upon the facts stated, it was the duty of the local officers to | 


oe - decide the case, award. the. preference right 0 of k entry t to. MeNeish, and oe 


DECISIONS RELATING TO THE PUBLIC LANDS. 95... 


- leave him and his adversaries, Saunders and McEthany, to settle their ee 
private matter a outside of the land office, either pee orin the .~ | 


courts. 


“Nevertheless, the ies parties above named, acting in good faith — 


upon the advice of the local officers, agreed upon a.compromise. They 


- found one Michael Stoll, a qualified entryman, who was willing to pay — : 


$4,000 for the tract of land, with all the improvements thereon, and - 
was willing to let Saunders, ‘McElhany and MecNeish divide the $4,000 _ 
to suit themselves, provided the proper authorities of the United States 
—in his view, the local officers—would ee hin assurance of a valid - 
and lawful homestead entry. 
It is unuecessary to follow the details of the negotiations between 
the parties. On April 6, 1893, Henry Saunders filed his relinquish- 
ment, and the local officers cancelled his entry, as appears by the — 
document now before me. Instantly thereafter, the tract of land 
became open to entry by any qualified entryman, subject only to _ 
MecNeish’s preference right as a successful contestant, to enter within _ 


_ thirty days after notice of the cancellation. With the cancellation of " : 


Saunders’, entry, all contests against it neeessarily and logically 


abated. McKlhany’s pretended dismissal of her contest, was surplus--. 


age. ‘She could not be permitted to enter or acquire any title to the - 
land. McNeish’s dismissal of his contest was valid only as an express a 


_ waiver of his preference right. : 


| Whereupon, Michael Stoll being meson and Rocce duly quali- 
fied, made homestead entry, No. 6796, of the tract of land aforesaid. — 
In pie dialect of the local land offices, it is apparent that Stoll bought 


7 Saunders’ relinquishment, in other words, he paid a sum of money to 


induce Saunders to restore the land to the public domain, in order that 
he, Stoll, might be able to make homestead entry of it. The whole 
record es that Mr. Stoll has acted in good faith openly, and under 2 
advice which he believed to be safe and reliable. 

It follows necessarily and logically from the foregoing facts——which 7 
are conceded by all parties—that the contest of John L. Winn, the third 
contestant, who made no charges against either McElhany or ‘McNeish, | 
and filed no application to make entry of said land, was abated, aud. 
came to naught when Saunders’ entry was cancelled. The work which | 
_he offered to under take to a0; if the prior contestants failed, was accom- 

plished. 


_ Winn was no party to the controver sy then and there, and as afore- : | . 


, Said, ended. -He had no right to appeal. _ ) 

Your office decision is hereby affirmed... Winn’s appeal is idisiniseed: 
and Michael Stoll’s homestead entry will be held antach, anus to com. 
plianee with the homestead laws. 
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| i “TIMBER AND STONE ENTRIES—FINAL, PROOF. a = oe 
Saran L. BIGELOW. 


a "Republication. of notice of intention to submit timber Bere final ean e wilt be. 


_ required, where the witnesses who testify on behalf of the puighaeer are not - 


those named in the ‘published | notice. 


‘The non-mineral affidavit ‘usually required of 5 toutvaer alsinanés should be fur- Pee 


~nished by purchasers under the timber land act; but where an entry has been | 


allowed on an affidavit that is substantially the same ag. that prescribed RY — 


es the Dsparemont; a new affidavit need not be furnished. 


| Secretary. Smith to the Commissioner of the General Land Office, Fan 7 
en 1) vc wary 10, 1895. | Ick L. mee). 


Sar ah Ti Binebe: has vepupeaisl from the desicion of your office, dated 
August 25, 1893, suspending her entry, under the timber- land act, for 
the 8. 4 of the SE. and the S. 4 of the SW. Lof Sec. 8, T. 39 N., R. 1 
—W., Redding land district, California, for lack of a non-mineral affidavit, 
‘and because the witnesses who testified ab her final proof a are not men- 
‘tioned in the published notice. | 7 

_. The advertisement of final proof erie as witnesses, Frank Shad 

‘William S. Russell, J. E. Hogeboom, and George Lemase. The. wit- 

“nesses who actually appeared were Robert Pp ‘Wilson and Charles H. 
‘Wheeler. : i 7 

In the case of antics anaes rite laws for the sispoeal of the é-publié 
domain, the Departinent has - uniformly demanded’ republication of 
notice when witnesses other than those originally. named were substi- 
tuted. In the case of Amos E. Smith (8 L. D., 204), republication was 
demanded because the name of one of the witnesses, “J.8, Ferson,” 
was by a typogr aphical error misprinted, «ys, SL essen! ” Republi- 
ation was demanded, because of the substitution of a witness, in the 

ease of the pre-emption cash entry of Wenzel Paours (8 L. D., 47 15) of 

3 George FF, Lutz (9 L. D., 266); of Herbert. Hig gins (9 L. ‘Di, - 646) and 

_ many others, In the < Go at bar, not only was there the substitution of 
a ; ‘one witness, but neither of the witnesses. that appeared and testified — 
was named in the advertisement. The same reason for using witnesses _ 
‘whose names have been advertised, exists in the case of timber-land 


entries as of other. entries; and I think your office was. correct in . 


- demandin g republication i in the case now under consideration. | 
-.. There remains to be considered the question whether your office was : 
ee “correct in demanding a non-mineral certificate. By circular of April - 


re 1880, your ‘office. dir ected registers and receivers that “when any : ° 


ae applies to enter any tract under any of the laws relating to agri- — 


-eultural lands, he will be required to make the ustial non-mineral affi-— “s 
davit. ” Your office appears to have uniformly construed this instruc: ~*~ 
tion toinclude lands entered under the timber-land law; at least, local — 


officers have demanded andr eceived non-mineral affidavits from timber- | ? 
_jand apbleantat in L all the States to which the timber land law applied ae 
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oS Garou to its extension to all the public land States by. aét of nwt | 


& 4, 1892), with occasional exceptions in California. | Upon i the passage of = a : 


| the last named act, your office called upon the local offices in California. s 
to require a similar anidavit of applicants to make timber- land. ‘entry i ines 


that State. | | ‘ 
The Department has cureeouned foun: of none affidavit ‘appli: : 
cable to all entries of the public land (form 4-062, General Circular, © 


a "page 245), in accordance with which the applicant ‘must swear that he | | 
is well acquainted with the character of the land which he desires to 


enter, “and with each and every legal subdivision. thereof, ” peer 


the sources of his knowledge and information: — 


that there i is ‘not, to his knowledge, within the limits thereof any vein. or. lode of ee ai 
- quartz or other rock in place, bearing gold, silver, cinnabar, lead, tin, copper, or any oe 


deposit of coal; that there is not within the limits of said land, to his knowledge, ~ a, 


any placer, cement, gravel, or other valuable mineral deposit; that no portion ofsaid 

~ land i is claimed for mining purposes under the local customs. or rules’ of. miners i) Seer 

| _ Otherwise ; that. no portion of said land is worked for. mineral during any part. of | ae 

the year by any person or persons; that said land is essentially hon-mineral land,  . . 
ae and that his application therefor i is not made for the PUEDOR of apnea obtain~ eet 

_ ing title to mineral land. 7 7 | 


oO It seems to me ‘proper that tis affidavit eioult be seqnined’s in cca « a2 
entries of non- mineral lands; and your office. is hereby directed to 
_ require. the same in. the case of all entries made under the timber and thee 


| Stone act hereafter. 
In the present case, however, it appears that: thé sintniane ee sub- e 


7 stantially complied with the ce by making an affidavit that ‘she has ~ 
personally examined | the land, and from such personal examination a eae 
_ knows that said land. is unfit for. cultivation, and valuable chiefly for. 
- its timber; that it is uninhabited, and contains uo mining or other... 
impr ovements except those belonging to the claimant, nor, as she verily — 


= believes, any valuable deposit of gold, silver, cinnabar, copper, or coal. . ee 


This is substantially the non-mineral affidavit prescribed by the Depart- - 


ment. ‘The case being ex parte, and the entry having been ‘already io 


made, I see no reason for requiring an additional non- mineral affidavit. ae 


_ The decision of your office | Is modified as above indicated. 
- | OKLAHOMA—CHEY ENNE AND “ARAPHOE LANDS. 
CIRCULAR. a ane 


| Daparramws OF THE INTERIOR, 
| ‘GENERAL LAND OFFICE, 
| Oa . Washington, D. C., eats se 1892, 
-ReersteRs AND ) BROETyERS, ~ 
: Kin fisher and Oklahoma Olt Ys. Oklahoma. Tenriton Yo 


GENTLEMEN: I have to call your attention to the priclawdtion of: the Pee a 
| President: of the twelfth instant, together with the schedule of lands, ere 





= a “1Not aierevorare: published. See cirenlar of J une 8, 1898, 17 L. Ds, 152 ae also > eipeular - 


7 of Foner 14, 1894, 18 L. D. , 50. 
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on "soci it of whieh: are > hereto attacked; by ‘which’ the: ‘Tends aesoribed’ we z 


24 that schedule are laid open to settlement under the statutory provisions. ee 
_ therein recited, at and after the hour of. twelve o’clock noon, central 
-_. standard time, of Tuesday the nineteenth day of this, the present month 
- of April, being certain tracts embraced in the cession of the Cheyenne — 
and Araphoe Indians, by agreement ratified and confirmed by the act sas 


2 7 Of. Congress of March 3, 1891 (26 Stat., 989). 


? 


You will consider said proclamation, the statutes eet ‘referred: to 


a _ of March 2, 1889, May 2, 1890, and March 3, 1891, and the departmental 
aS a circular of J uly 21, 600 ve i. De Oe in reference. to. ) the Pausposal ot oo 
= iss in Oklahoma. oo 5 


_ With regard to ihe ian aouecibedii in she. Saohedule: you will observe | 


_. that’ the act of March 3, 1891 (26 Stat., pp. 989 to iaey sec. 16, pr ovides 
for the disposal ther eof, 


‘To actual settlers only, ander the provisions of the hientesboad aad townsite law: 


(except section 2301 of the Revised Statutes of the United States, which shall not” | 
apply); Provided, however, That. each settler on said lands shall, before making a final - 


proof and receiving a certificate of entry, pay to the United States for the land so 


taken by him, in addition to the fees provided by law, and within.5 years from the. — 
date of the first original entry the sam of $1.50 per acre, one-half of which shall be 


paid within two years. But-the rights of honorably discharged Union soldiers and 
sailors as defined and described in sections 2304 and 2305 of the Revised Statutes of 
the United States, shall not be abridged except as to the sum to be paid as aforesaid, 

and all. the lands in Oklahoma are hereby declared to be agricultural lands, and. 


-.. proof of their non-mineral character shall not be required as a pond yion precedent | 


to final entry. 
In regard to homestead entries, you will proceed under cil in- 


“structions of said circular of J aly 21,1890 (ud L.D., 79), and instr uctions . 


therem referred to.. 
-Townsite entries may be made ‘under the seaerdl townsite laws as 
modified by the first proviso to section 22, act of May 2, 1890 (26 Stat., - 


92), in regard to which, you are referred to circular of July 9, 1886 (5 L. | 
D., 265), or they may be made under the special provisions of the second 


proviso to said section 22. In regard to cases. of the latter class, 


instructions may be found in circular of July 18, 1890 (11 L. D. 68), as 
modified by Secretary’s decision of December: 16, 1891, Orlando town- a 


site (13 L. D., 700). 


o> She western boundary of the ide soa byt the Wichita aa _ 
under the unratified agreement of October 19, 1872, is not laid down on 
oo. the: township plats, and, therefore, it is. ‘impossible | to determine what: 


ae lands in townships 8 to 15 north, range 14 west, fall without the said 


5 = western boundary, but it is believed that. the boundary falls within the. 
oo eastern half-of said townships. No entry should be allowed for lands — 
- . in the east half of said townships until a survey of ‘said western boun- — 


a dary has been made, and supplemental plats, of said. townships have: . 


been filed in your respective offices. ae 
8 Applicants to enter these lands as Romestends mast ‘have the quali. oe 
ae fications required i in: the case of ordinary homestead. entries under exist- os 
Sd ing law, except. that no person who shall at the time be seized | in feo _ 
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23 simple of: ‘a iamared and sixty acres of : ind in any State « or Territory : a4 . 
— will be entitled. to enter land in Oklahoma Territory. You will, there- gee 


oe fore, require the homestead affidavit (form 4-063) to be amended ineach.— 


ease by striking out the words “more than” from the eluuse “T am. not - 

_ the proprietor of more than one hundred and ety acres of land i in. any | 
| State or Territory.” — | 

Any person applying to enter or file for a homestead will be cequived 


os first to thake affidavit in addition to other requirements that he did not_ 2 


violate the: law by entering upon and occupying any portion of ‘the — 


ae lands described in the President’s proclamation dated. April 1 1892 a | 


prior to twelve o’clock, noon, central standard time, April 19, 1892, the — 


affidavit to accompany your returns for the entry allowed. “Affidavit : 


_ (form 4-102) modified to meet the circumstances may be used for this a i 
- pDAEDORE 


‘Information has ied this office from various sources that esas 


a tors are preparing for the use of powers of attorney from soldiers to _ 
7 file declaratory statements under section. 2304, R. 8., on lands. opened 
~— to settlement by the said proclamation, without any ans fideintention — 
on the part of the soldiers to become settlers. Any such proceedings | 
3 would be fraudulent; you will endeavor to defeat them if attempted, by a 
any means properly within your power. You will advise bona fide set-— 


tiers not to purchase relinquishments of such filings. It is contrary to : — 
the letter and spirit of the law to countenance or encourage speculation: | 
| ' in any form i in connection with the entry and disposal of public land. 


There is reason to believe. that there will be a multitudinous rush. of : | 


a applicants eager to make entries and settlements on these lands as soon 


as the-period arrives for so doing, and that. many devices will be re- 

- sorted to by. the unscrupulous to obtain unfair advantages-over others. — a 
. in the competition therefor. The duty will devolveon you to makeand = - | 
- enforce such rules and regulations as may be necessary and proper to | 


secure a fair and orderly course. of proceedings on the part of all con- 
cerned. In so doing, you may provide a method by which you may 


receive in proper order and-act upon in tarn the applications to-be 9) 


presented. It is alleged that arrangements have been made by which 


certain parties will be prepared to take their places in the line of appli- | 
- . cants as soon as the lands are opened for making entries, or even before, 
provided with numerous applications for filing homestead declaratory — 


a statements under sections 2304 and 2309, R. S., as agents for parties | 2 ee 


- entitled under the latter section—some are ara! to have arranged foras — 
many as one thousand each—which they propose to have received and 


~ aeted upon by you when their turn is reached, before others in line be- - 
_ hind them are permitted to make their individual entries. The prospect. 
_ of this contemplated unfairness has given rise to mnuch indignation and. 


2 complaint and may lead to disturbances of the peace, I have, theretore, 
. to advise you that it is in your power, in the exercise of the authority e7 
and d duty of meeuluoe arising out of ~~ necessities of the situation, to 
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wae a limit on rive: time and attention Which you may: accord to. any Bs 


-. one person who may approach you in his turn under such circumstances. 


-- ¥ou will accordingly allow any such person to make one entry in his oS 


is individual character, if he so desires, and to file one declaratory state- 
ment in his representative character as agent, 1f such he shall be, and 


| _ thereupon require him to step out of the line, giving place to the next 


person in order, and if desiring to make any other filings, to take. his 


place at the end of the line and await his proper turn before doing so, 
and thus to proceed in order until all the filings desired by him shall. — 


be made, with due regard to the rights of other competitors, 
- It is also represented that persons have it in contemplation to avail 
themselves of the mails to present filings in any number at once to the 
- exclusion of persons proposing to present their applications in person. ~ 


Pe You are advised in reference to this’ point. that. filings of honiestaa a - 
. declaratory statements under sections 2304 and 2309, R. Ss. ,can only be 


ne - made by the parties entitled, or by their agents in person, and should | 
~ not be received by mail. This is a ruling of long standing: and should. ae 


eee be enfor ced by you in: all. cases. (See C, i T 0; aly p. 20.) Be AI 
- : ; No difficulty i 1s anticipated from. this cause ae ihe classes of claude: es 
Bee darine the period of anticipated rush of applicants, for the reason that 
ee affidavits. and applications ean not be made and transmitted by mail 


es : “for ‘homestead entries under the act.of May 26, 1890 (26 Stats. 121), 
es without. the applicants being personally pr esent i in the county i in which oe 
_. the lands lie to take the prescribed oaths, which will not be. practi- ee 


_ cable, under the prohibition of entrance apey the lands before. the legal 7 


opening thereof to settlement. ° 


_ You are expected | to act. nrc under the aay and iiMeactions a 


rome “pefore you as cases arise, allowing airy parties feeling aggrieved by. be 


; 7 : your. action the right ‘of ‘appeal, under the rules of ‘practice, without. es 
seeking special instructions from this office in the particular cases, 


before acting thereon. But should instructions be found deficient in | 


any particular, wey. will ‘be. ‘properly eovionenet on “application by: eRe 


you, | 7 
Very respectfully, | | Tos, H. CARTER, 
i ge ~~ Commissioner. 
Apptoved: os ane 8 
‘Joun W, NOBLE, net etary. 


Rios 0. ALLEN, 


: Motion for. review of iagpistaentan decision ¢ of March a 1894, 18 SD. ' ee 
D, 218, denied we Seer ee Smith, J anuary 1 , 1895. at 
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‘PAYMENT—EXTENSION or TIME. 
‘THOMAS P. FINLEY. 


An extension of time for payment may be properly granted under the. ranedial acts - 
| of September 30, 1890, and July 26, 1894, where good faith, and compliance pene . 
: law, are apparent, and failure of crops is. shown. | 3 


an Seeretary Smith to the Commissioner of the. Goneval Land Office, aap: 
0.1 A.) bo uury 10, W95, (A. BE) 
This is an el from your office decision of May: 19, 1393, rejecting | 
the application of Thomas P. Finley for an sok of fie within. . 
which to pay for lot No. 1, the NE. 4 of the NW. 4, the W. 4 of the 
NE. 4, Sec. 30, T, 3N,, B. 7 E. , Rapid City, South Dakota: | 
_ Finley filed dsclaratory statement for the above described land « on . 
November 29, 1890, and made proof in March 1893, showing residence. 
. from November, 1890, except an absence granted under the act of - 
March 2, 1889. In his proof he showed improvements valued at $45, — 
and that ten acres had been cultivated. On February 11, 1893, prior 
to making proof, Finley asked an extension of time for payment of his 
land. The reason for his application was that his crops failed during 
the years 1891 and 1892, and as he had a wife and four children to sup- - 
port, had been disabled by sickness, and could not procure employment, | 
he was without means with which to pay for the land. With his aff- | 
davit he filed one made by another corrobor ating this statement. 
_ Your office denied this ‘application, because, in your opinion, Finley 
~ could not reasonably have expected to realize sufficient money from 10 
acres cultivated to support his family and pay for the land, and, there- - 
fore, he could not have been in a position to pay even had .uo failure 
of crops occurred. Your office decision, therefore, required him to pay 
or the land, furnish an affidavit of non-alienation, or forfeit his right to - 
do so on the proof submitted, subject to an appeal within sixty days. - 
From this Finley has appealed to this Department. In his appeal he — 


7 objects to your office conclusion that he could not reasonably expect 


even in prosperous seasons to support his ey and pay for his land | 
_ from what he produced on 10 acres... | 
. The joint resolution of September 30, 1890 (26 Stat. 684), ree that: 


"Whenever it shall appear by the filing of such evidence in the offices of any reg- 


igter and receiver as shall be prescribed by the. Secretary of. Interior, that any set-_ : 7 - 
_tler on the public lands, by reason of a failure of crops for which he isin no wise |. 


responsible, is unable to make ‘the paymesit on his homestead or pre-emption claim > 


 gequired by law, the Commissioner of the General Land Office is hereby authorized _ 


_to extend the time for-such payment for’ not exceeding. one year from the date when 
the same becomes due. 2 3 


On July 26, 1894 (28 Stat. 123), Conese Siseaaie the daapeial yo 
distress existing paroughons the country, passed a remedial YATES) a es 


the second section of which provided: 


. That the time of making final payments on entries under the pre- sumtin act is 
hereby extended for one year from the date when the same becomes due in all cases 
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a : oe were pre- emption sutenen are unable. to make.final fasmenta. froth causes s which. ae 
ae they can not control, evidence of such inability to be subj ect to the © regulations of: 
fe % te LG: Secretary of the Interior. | ade 
— The proof submitted by Finley showing his 200d. faith and Spi va 
"ance with the law appears satisfactory, and has not been. questioned, ot 
neither is it denied that there was a failure of crops, as alleged. Fron. 
‘this and the fact that there is no evidence in the record to show that had 
-.. the crops on Finley’s land not’ been a failure, he could not have had | — 
a. sufficient wherewith to support his family and pay less than. $200 for 
-,.. the land, it cannot be seen wherein the relief extended by the remedial “= 

: acts cited can be denied him. 


Yonr office decision of May 19, 1893, is therefore doy oraads ee you | 


= - will allow Finley sixty oe after iotice within which to make paymens : 7 
BS ait for the land, | : | ee | 


“TIMBER CULTURE ENTRY—SUSPENSION OF PLAT. 
| | Oscar SASsmn. | 


Sie i: A timber éulinie entry erroneously allowed «while the land was pauspendee from 


/ entry may be allowed to stand on. the restoration of the land, and the absence < 
of any interv ening claim. | ; 


o he _ Seer etary ‘Smith to the Ge aniane of the oval Land. Office, Tair Se - 
e g. DS oe ae: wary 10, 1895. ) _ | (Se. Thy?” 


I have considered. the appeal of Oscar Sassin in the above entitled _ | 


sso, from your office decision of August 8, 1892, holding for,cancel- | 


.- . -Jation his timber culture entry, No. 754, for the SW. Lofthe SW.40f 
section 20, T. 20 8., R. 25 E., New Mexico principal meridian, Las Cruces -_ 
land district, New Mexico. 

_. Sassin filed his application, and paid his fees on J aly 10, 1889. 


By letter “GQ”, of June 29, 1892, your office notified the local officers i 


that your office, by. letter “GQ? of July 7, 1886, had suspended town- 
-. ghips 16, 17, 18, 19 and 20-8. in ranges 24, 25, 26.and.27 E.,of the. 
New Mexico ‘meridian, ‘because of supposed erroneous marking ofthe | 
oo public land surveys”, and called upon the local officers to report why — . 
Pe they had permitted Sassin to make his entry. And on August 8,1892, 
ae your office, by letter “Gg, of that date, held said entry for cancellation, aa 
and allowed Sassin sixty days in which to appeal. oe . 
- Sassin, in his appeal, alleges in substance: That the local. officers, = 
oe 8 DY: accepting his application, deprived him of the right to make timber 
culture entry elsewhere, and put him to the expense of complying in 
_ good faith, for three years, with the timber culture laws: That there 
Was no erroneous marking of the public land SUIVeYS, as supposed, and’, 
- that the suspension aforesaid was erroneous, and should be revoked. 
~~ It now appears, that by your office letter “EB”, of July 12, 1893, the | 
. townships aforesaid were “relieved from said ‘suspension, the aes. at ie 
which led to the same eee been satisfactorily ae by! this (your) | 
ee office.” | 
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Under the cir reumstances, if think that Sassin’ S entry should be allowed a 


to stand. Although the entry was erroneously allowed, there exists no — 
longer any legal reason why it should now be denied, in the absence of 


- any intervening adverse claim. In. the exercise of the supervisory 
power vested in this Department, I. set aside your office decision of 


August 8, 1892, and direct that Sassin’s entry be held intact, and that 7 
he be permitted to perfect the same by final pee? or by purchase 
under the timber culture laws. | 


J OSEPH ‘Crawvorp. 


Motion for review of departmental decision of June 18, 1894, 18 L. 
‘2D. 553, denied by cca Smith, ose 10, 1895. ee 


| iii ciate nst's TO ENTER, 
| PARKER ET AL. v, LYNCH. 


A contest affidavit based upon inioeiin bok: and belief, and corroborated ' by state- 


ments showing no specific knowledge of the. facts alleged, may be properly. on 


regarded as not affording a basis for a hearing. 


The enforcement of contracts between claimants for eaulie: land is not properly D ont: 


within the scope of contesta: before the Land Department. 
A homestead entry‘allowed on papers executed prior to the time when the land is_ 
— open. to entry may be amended by supplying a proper affidavit, or the defect — 


-treated as cured, in the absence of any adverse claim, by the Subsequent. allo w- 7 4 


ance of a commuted cash entry vuGr Or ‘tor townsite purposes, and. ‘payment 


thereon. | 
Secretary Smith to dhe. Commissioner of the General Land’ Office, Jan- 


(J. I. H.) = oi wary 11, 1895. oe (Hi. F, B.) 


By your office letter of December 17, 1894, you vieaaainited to the 
Department two motions, one by John W. Parker, and the other by J. | 
S. Walton, for review of its decision of November 30, 1894, 19 L. D., 
384, in the matter of the application of James W. ‘Lynch: to commute ‘7 
_ for townsite purposes his homestead entry for the SW. 4 of Sec, 27, T. _ . 
26 N., R. 2 E., Perry land district, Oklahoma Territory. 2 
Vou also transmitted, for ae ene ‘in connection with Said mo- , 
tions, a petition of a number of persons, making charges against the 
homestead entry of Lynch, in which they alleged that they were settlers 
on the lands covered thereby, as oceupants of the townsite of Pouca 
City, and that.they intended to enter the land embraced in said entry. 
This case came before the Department originally.upon theapplication — 
of said James W. Lynch to commute his homestead.entry for the land. 
described, for townsite purposes, under the 22d section of the act of 
May 2, 1890 (26 Stat., 81), which application was transmitted by your — 
office iether of July 7, 1894, together with triplicate plats of survey, 
the final proof, and other papers in the case. In said letter you recom- 
mended that Lynch’s commutation proof be accepted, and that his age 
application to purchase said tract at ten dollars per acre bé allowed... 
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ee The roobint of the disbutsing: lark. of this Department or a ara se: ; 


fifteen. hundred dollars ($1500) tendered by Te in. payment for the * 


a ; ~ land : accompanied said application. 


An examination of Lynch’s final. proof showed: ee ne Was. entitled = 


ae purchase said Jand, and as the draft for the sum above named had | 


| ‘ .. been collected, You were directed to issue to. wie a. patent for the: one . “ 
hundred and fifty acres embraced in. said entry. . 


, While Lynch’s application was pending hetore your office, the ce : 
4 officers forwarded an application. by: J ohn W.,.Parker to contest said ‘ 
- entry, in which he charged fraud on the part of Lynch, in making his _ 


homestead. entry. ‘The affidavit: stated. that he had 


| _ no sufficient personal knowledge. as to the facts: alleged, and the ahanves made, 80 - 
~ as to warrant him in making a positive oath as to the truth thereof, and that he was. — 


: not able to secure a corroborating witness. thereto, and that he believes that such 
. facts were only within the personal knowledge of the entryman and his personal. 
~ friends and perone controlled by ahem, and difficult to eval DS Bee) 


testimony. 


‘This affidavit of Parker, not being éorroborated, was Pieiestad by your 
office; and there being no error in such rejection, it was not deemed by 
the Deeactnicds sufficient to warrant further consideration. | 
After the decision of the Department directing the issuance of patent 
upon Lynch’s entry, the attorneys for Parker filed in your office a peti- 
tion, with the affidavit of Parker.attached, charging fraud in the entry. 
of Lynch, the substance of said charge being this: that said entry was _ 
fraudulent in its inception, and wholly void, for the reason that the. 
application and affidavit upon which the entry was allowed was not 
- made before the register and receiver, but that, prior to the hour of. 
noou, central standard time, September 16, 1893, said Lynch executed 
in Arkansas City, before B. N. Woodson, who: assumed to. be probate 
judge of county K., Oklahoma Territory, his homestead affidavit; and — 
that he did prOCHEe and conspire with one David Pryor, the agent of 
Lynch, to enter within the limits of the lands opened to settlement, 
prior to the hour of twelve-.o’clock, noon, of September 16, 1893, and. 


- did send a special messenger with said affidavit and his homestead 


application to enter the land in controversy, accompanied by the legal’ 


fees and cominissions, to the register and receiver of the United States 


: land office at Perry, Oklahoma Territory; that by such fraudulent. s 
aa methods and agencies the homestead entry of Lynch was procured, a . 
7 and he was thereby enabled to secure.a great and undue advantage oe 


— over other claimants, who strictly observed the law, and who did. not. 


in person or by agents enter within the limits of said Territory. | 
The affidavit of Parker was pocompanies ae an affidavit made hak - 

a George Worth, who. states ee he at 
- that he has read the statement made i in: the pene copy of the affidavit of J ohn 


W. Parker, forwarded to the Honorable Secretary, and is: acquainted with the con-. 


| tents thereof, and he knows the statements made therein concerning the homestead . 


application and the alleged re ey of. fLyneh: to enter ‘the SW. ¢ of Sec. 27, a 
eee 26N., R28, BPO MG a 4 - 3 | es - os 
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As passing upon this allegation the Departineut, in “Gis aceon of eS 


"November 30, 1894, stated that Parker’s petition to be allowed to con- — sae 


-- test the entry, ‘is varied by his affidavit, but is without corroborating | . ss 7 
witnesses. ” Jt was held that as Patkens affidavit was upon informa 
_ tion and belief, and Worth’s corroborating affidavit was of the most’ 


~ general character, not even a single fact being stated. within his 


- knowledge which would support any of the charges, that there was at =. 
this stage of the pr ceeding no sufficient reason shown for stone SO) 6. 

irregular a contest. . HGS 

‘[Lhave carefully considered the aeeetion ots by the rien for oS 
review filed by Parker, and I now see. no reason for disturbing the —_ 


= decision of the Department heretofore rendered upon that question. © 


_ ” The application of Walton to be allowed to contest this entry should | ve : 
be rejected, for the reason that, while Walton -alleged that he was a 


prior settler upon the land, it is shown. that he entered into a contract: _ ~ 
with: Lynch by which he (Walton) agreed to relinquish his claim fora 


“ consideration of two thousand dollars, aud the only ground upon which — 


_ he now bases his protest is that he was induced to. execute said relin- 
 quishment by false and fraudulent representations of: Lynch. “It. 0.) 


. - appears, however, that his only complaint is that Lynch, after paying ~~ . 


Fe a portion of the soniden ation, has refused to carry out the contract by : 


. paying the balance. I can not see that the Department is-under any. = 


-. obligation to lend its aid in enforcing a contract made between Walton 
~ and Lyneh, or to grant to Walton any relief under these circumstances. ue 


The petition of certain alleged settlers, forwarded by A. C. Foy, | 


ee alleging that they are now occupants of the townsite of Ponca Oty, < 4 2 
and intend to enter the land embraced in their settlement, presents no 
- sufficient reason why any action should be taken by the Department a 
in their behalf, it not being shown or alleged that they were prior == 
_ occupants of the Jand in controversy. I must therefore hold that these 
- petitioners have no standing as adverse claimants, and there is no rea- | 


: - son why the entry. of Lynch should be canceled, so far as it affects any. . 
_ right they may have. I must therefore consider the question as.if it. 
. were an ex parte ee pending solely between Lynch and the B0v: 


ernment. 
‘The only. question necessary for the. Department: 6 esnelice: 18.3... 


"whether it is shown by the record in the casé that the entry of Lynch 


: Was. fraudulent and absolutely void, and whether it should be can-— ou 


- : celed upon the facts shown by the record, eae of the dag : 


i of others 


Tt appears | that in the month ‘of August, 1884, the entry of one 
'-- was under investigation by J. W. Witten, an agent of your office, wa 
on. August 18th, reported as follows: ae 


At about 20 ’clock, A. M., on Sept. 16, 1893, the ine of the opening,” an with | 


ten or eleven other men desiring to Hake homestead entries, started from Arkansas — 


- City in two hacks, driven by Frank Briggs, now of Fort Smith, Ark., and Seward 
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: . i iubbaed: of diene City, to a point: on the. agith line of: the Outlet. Ae aey ney 2 
~~ took. with them B. N. Woodson, then and now probate judge of K. county, and when. 


ae ch they arrived. at the line, they passed over on to the “one hundred foot. strip, an 
. within K, county, where Judge Woodson swore them, and they executed the neces- 


sary. affidavits in support of their applications to enter lands under the homestead 
laws. This all occurred long before daylight, and the said applications and affidavits 
- were then delivered to:one David A. Prior, now of Perry, O. T., who took them 
across the country to Red Rock, a distance of thirty-five or forty miles, where he | 
bought special delivery stamps from the postmaster, J. H. Snell, still of Red Rock. 
The applications were then carried on to Perry, over land, a distance of about four- 
teen miles, where they were deposited in the post office, with the special delivery 
stamps attached, ‘in time to be delivered by the postmaster at Perry to the register 
of the Perry office at 1:20 P. M., or nearly two hours before the first mail could have 
arrived from K. county. 

_ Judge Woodson entered the Territory at 12 o’clock, noon, in company with C,H. 


Gaiserou: now of K, county, who will swear that. he was with Woodson at all times BAe 


from 11 A. M. until oP, a of that. BL: and. no affidavits were executed before ps 
during that time. , 
If these facts are ‘true, and I. believe they, are, is not yach sty of violating 


the law? 


It appears from ie record that. en has filed. an aadaeit 3 in: eis 2 
a case, in which he admits the fact that he, with others, after having con- 


a _ sulted legal authority, and being informed that it was lawful to do so, 


executed their affidavits after ten o’clock P. M. of September 15, 1894, 
and engaged a: man to carry. their applications to. the post office at. 
- Arkansas City, and there mail them, so that they would goto the land | 

office by the first mail; that he delivered his application to be mailed, | 
as he then understood it would be, at Arkansas. City; that he did not 


: _ know until several months afterward that it reached. the land office by. : 


a different route, the plan and method of conveying it having ‘been | 
“changed, without his direction, knowledge, or consent; that he has. 


- paid off and satisfied every adverse claimant to the land on which he 


made his: filing, except Parker, who filed his contest or. protest. long 


= afterward, to wit, on April 19, 1894. He also files the affidavit of David - 


©, Pryor, the persou to stor Lynch entrusted his. application for mail- 
ing, who states that on the 15th of September, 1893, he agreed with 
said Lynch and other persons to convey their applications for filing to 
the nearest post office, and mail them to the register and receiver at 
Perry, Oklahoma; that at. the time of making said agreement he-had 
an arrangement to have said applications mailed at Arkansas City, in 
the State of Kansas; but that, learning later that the mail from Arkan- 
sas Oity would be delayed, he, without authority from Lynch, carried 


_ his application to the Red Rock post office and there attempted to get 


the postmaster to carry and deliver the same, under special delivery — 
_ stamp to the post office at Perry; that, failing in this, he carried the 

applications to Perry in person, and delivered the same to the post- — 
master. He asserts that. this conduct on his part was taken without ; 
informing Lynch that he intended to do SO, and without ‘Lyneh’s knowl. ie, 
- edge, SO far as he is aware. : ae a 
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There j is no testimony filed with the record that i in any manner con- 
tradicts or impeaches the testimony of Lynch and Prior, that Prior’s 
entrance into the Territory was without the knowledge or consent of 

Lynch, and that it was contrary to his purpose and instruction. So the. 
only question to be considered by the Department now is, whether the 


-. execution of the affidavits and application prior to the date of the open- 


ing’ would render the entry of Lynch absolutely void, and is of itself 


. sufficient, at this stage of the case, to require the cancellation of his 


entry. : | 
It is‘contended by eensel that the ruling of the.  Deputien in the © 


ease of Smith ». Malone, 18 L. D., 482, is conclusive of the question 


_ herein presented, and that the entry. of Lynch is therefore absolutely 
void. - If the entry of Lynch, made upon an affidavit executed before the 
jand was open to settlement or entry, is absolutely void, then it should 
be canceled, without regard to the asserted rights of the petitioners, but 
_ alf it is merely voidable, there is no reason why it should not be passed 
to patent, in the absence of any adverse claim that could be rightfully 
asserted against it, there being no legal contest against the entry when 
it was allowed, and the money having been paid and covered into the 
Treasury. 
- In the case of Smith v. Malone, supra, it was held that an Cites made 
| at a time when the land was not. subject to entry would: be a nullity, 


and that the application and papers on which it was made would be _ 


likewise null and void and of n0- effect, because they were made for the 
purpose of initiating a right which if soanined would relate back to the - 
date of initiation and cut off intervening claims. But there is this dis- 
tinction between the two cases.. In the case of Smith v. Malone the 
application was not allowed, and the question presented was whether 
the claimants could acquire any right under an application upon which 


DO entry had been allowed. In the case at bar the entry was not made © 
___ when the land was not subject to entry, but after it was opened to- entry, 


although upon papers executed prior to such date. This was an 
amendable defect which could be eured by atnendment by supplying a 
proper affidavit, which would not, however, affect the rights of any 
‘intervening or adverse’ claim initiated prior to such amendment, and. 
such defect was cured by the allowance of final entry and payment of 
- money prior to the initiation of any adverse claim. 
This appearing to be the only defect in the entry of ack. I must 
hold that it: is not absolutely void, and: that there is no reason a Ib x 
should not: bé passed to patent. . 2 
The motion for review is denied. 


12781—voL 202.» 





_ EVIDENCE—CONTINUANCE-RULE | 85 5 OF PRACTICE. 


. ¢ ta ad 


-TONSFELDT. w ‘MoKerver. 


A a Where, in n prpeniie rs, nae Rule 35 of Practice, one of the parties is in default, and sa 
2 Hs commissioner pub eranely. Geolines to receive the: testimony « on: L behalf of oo 


“said oe all: opportonity | to submit his s testimony, ond continue the case for ‘such = : 
purpose. "i 


Hees oe In case of at order for hich purpose eit is ae error “for. te ipeal office to: dasignate = 
7 - officer before whom the testimony: shall be taken different from that one named eee 


se in the original notice. be ee pee 


~ Seoretairy Simith to the Commissioner af’ ihe General Land, “Ofice, se ean : 
. 1 Hc eto 7 wary ee 1895... eee oe (E. Ww. ). : 


oe) The. plaintift appeals: from your office decision: ‘of. ‘August ae 1893, .. 
Bes affirming that of the local. officer 8) holding defendant's homestead entry i 
ay ‘intact, and dismissing plaintiff’ ’s contest. ae ae 


~On the 17th ‘of: October, 1891, defendant inde b homestead oie ce the: . - 


ONE, 4, Sec. 13, T. 34, B. 15 W., O'Neill land district, Nebraska, and on 
oe the 18th. of August, 1892, plaintiff initiated contest: ee the same 3 
upon the ground that said defendant. = oe 


. ae has wholly abandoned. said tract; that he hhas een his teat dence iherstron for - - 
more than six months since making said entry; that said tract is pot settled ‘apon Pps 
Boe and cultivated by said party | as required by law. a 


The questions presented by the appeal of the: plaintiff, 4 in a which ie 3 ae 


| : Oy : tias clearly. and concisely designated the errors of which he complains, ve | ; 
do. not go to the merits of the case, but simply: involve the rules of. 


- practice observed by the Department. ‘They ¢ are set. out in the second a 
os and’ third grounds of said. appeal as follows: ee ee ee 
- Second. —Erred i in affirming the. decision of the hodorahle pegister ona receiver. in eS 


oe ‘continuing said contest on November 12,.1892, whereas they at that time, denied 7 


bs said applicatiou as ‘more fully appears from the re affidavits of counsel fOr af - 


- fe 3 both parties, acting as such counsel on that day. 


Third. —Erred in holding that. the: continuarice of said case ‘upon te stowage as - 


cee made, and citing the parties to appear for further hearing before another officer and. 


io at a different time and place ther than. designated in the original notice of contest, - 7 : . 
ao : a lawful and in. accordance with the rules of practice. | me eae ee 


In order to disclose the relevancy. of the ‘questions thus joniehti it ae | 


: es is necessary” to state that. in- accordance with the. provisions of rule 35. : 
a of. practice, the local, officers had directed the oral testimony to be taken oe 


.. before a notary public, designated by them, At the hour set for said 


: oe . hearing the defendant was not: present, put did appear with. her. wit. e 
_” - nesses later in: the day, after plaintifi’s testimony had: been taken, and oe 

a8 asked to have her witnesses sworn, alleging that for various reasons it. 
Was. impossible to reach the place of hearing sooner. ‘Her application 
being denied, she renewed her showing on the day set for final hearing 


before the local officers. and. asked for a con tinuance. — | The record, dis- -_ 


BN se closes that her request was. granted and a day set for. taking oral testi- med 


oe mony before 2 an. officer different from’ the ¢ one e designated { for the original ak : 


ee hearing. 
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“The annexed affidavits of counsel” referred to in tie second gr sand 
of the appeal, were not in existence at the date of your office decision, 


but were subsequently made in support of the said appeal; moreover 


the record of the case discloses the fact that the application of defendant 
_-for continuance was granted on the 12th of November, 1892, the day 
which had been fixed for final hearing. 

The affidavits of counsel made subsequent to the date of your office. - 
decision, and filed in support of the grounds of appeal, will not be con-. - 
sidered in so far as they go to impeach the record in the case. _ 

The third ground of error sets up the complaint that it was contrary: 
to the rules. of practice for the loval office to order a further hearing 
for the purpose of taking oral testimony before an officer different from 

that one designated in the original notice of contest. | 

This action of the local officers was not inconsistent with the rules | 
of practice, in view of which I concur in the conclusion reached by 
_ your office, which is therefore affirmed. | 
_ INDIAN LANDS—ALLOTMENT—RE LINQUISHMENT. 
| CHARLES W. DANIELSON, . 

An ap plication to relinquish an. allotment, and make homestead entry of other land, 
| on the ground that the applicant is a citizen of the United States and hence sot 
entitled to an allotment, will not be allowed, where, from the circumstances 
surrounding the case, the application suggests an attempted sale of the tract : 
allotted, and diligence in the matter of eperacting the alleged mistake does not 

: appear. . — 
Secretary: Smith to the Oommissioner of the General Dana Office, Jan 
(J. 1. H.) oo wary 12, 1895, | (O. W. P.) 


IT am in receipt of your letter of March 15, 1894, transmitting a 
paper purporting to be a relinquishment by Charlee W. Danielson, of 


-- the SW. 4 of the NE. $ and the NE. 4 of the SE. 4 of section 9, T. 58 


N., B. 19 W. , Duluth land district, Minnesota, amibeacod, in his allot- 
eit No. 42, onde the fourth section, of the ct of February 8, 1887, 
(24. Stat., 388); also his homestead final proof of certain other lands i in 
SMinnGaotsi 

Accompanying the above, is a copy of a letter font Mr. P. H. Sey- 
mour, attorney for Fred. A. Gross and Augustine Grochan. 

June 28, 1892, allotments were duly made to said Danielson and his’ - 


. children, in ee ee with the provisions of the fourth section of the — . 


said act of February 8, 1887, and the circular issued by the Department 
September 17, 1887. But no patent appears to have been issued under 


| _ this allotment, and Charles W. Danielson now applies to the Depart- 


ment to allow him to relinquish said allotment, and to make homestead : 
‘entry of other lands in Minnésota, on the ground that his father is a 
white man, and a citizen of the United States, and his mother a half-— 
blood Indian. - Where his parents lived, whether with the Indians as 
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e members of some tribe, or among the whites. as s citizens of the United i 
eae is not shown. _ a ee se Te 
fe Why the patent. was ‘not fegued 6: nie + allottea, i in. ontoriiGy with es 
the instructions contained in said letter of the. Secretary of the Interior, : 


of June 28, 1892, does not. appear. 


The fifth section of said allotment act declares 


‘that the United States does, and will, hold the land thus allotted, for ‘the period of 
twenty-five years, in trust for the sole use and benefit of the Indian to whom such 
allotment shall have ‘been made, or, in case of his decease, of his heirs, according 
to the laws of the State or Territory where such land is located; etc.: Provided. 


* Andif any conveyance shall be made of the lands set apart and allotted 
as herein provided, or any contract made touching the same, before the expiration 
of the time above mentioned, such “conveyance or contract shall be sy eonniely null 


and void, 


The Grcniae of: Sees 1, 1887, las to allotments ander aiid: ere 


: act of 1887, directs that Indian women married to white men, or to other | ; 
persons: not entitled to the benefits of this act, will be regarded as heads.) 


of families. The husbands of such Indian women are not entitled to 


: allotments, but their children. are. Doubt is thrown on this rule by the 2 
decision | of the Department i in the case of Black Tomahawk ». Waldron ae 
4 (13D, , 683). But ‘now, after so long a time has elapsed since the 


- “allotment - was, approved by the. Department, and there is nothing left. 
to be done but the merely ministerial act of issuing the patent, I cannot “4 
us ~ think that the Depar tment should sanction a relinquishment, even if ihe 
-. ghould be conceded that the allottee.was not entitled to the allotment, rae 
Ke under the. ruling” in the case of Black Tomahawk v. Waldron, supra, 


The circumstances surrounding this. case—the fact that. the a 


: ~ individual, who applied to contest Danielson’s allotment when it was 
before: the Department for approval, and who was then denied the right 
: to do $0, is Dow: seeking to make homestead entry: of the tract, Taising 28 
. - a Strong suspicion that the application to relinguish 3 1s. but a cover fora 


gale of the tract to him, and the laches of Danielson in making appli- 


‘cation to correct the mistake, if it. hace ane not commend it to favora- 


ble consideration. 

The act of February 8, 1887, was considered by Attorney- General 
Garland, in a letter to che Beoretaty of the Interior, dated January 26, _ 
1889, (19 Op. Ati’s-Gen’l, p. 232), and the opinion was expressed that 3 
an Tadian allottee of lagid under this .act,.does, not even possess the 


right to cut and sell timber standing upon the land, except such as 


may be necessary for him to cut in clearing the land, for’ grazing or ; 
agricultural purposes, or to erect suitable buildings on theland, during | 
the period of twenty-five years, for which the land is held in trast for 


> the benefit of the allottee, and in case of his: death, of his heirs, accord- — 
a cng to the laws of the State or. Territory. where the land is located. 


~The application of. Mr. Danielson. to make. homestead entry of other oh, 
lands j in Minnesota, cannot now be considered. ae : 
' The: ‘epplication of Mr. Danielson to ose is ; therefore denied. 
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| LEAVE OF ABSENCE—CASUALTY. 
JOHN RILEY. . 
Failure of a settler to get water on his land cannot be regarded as a “easualty,’? | 


within the meaning of the act of March 2, 1889, and hence furnishing a proper 
‘ basis for a leave of absence under section 3 of said act. 


Secretary Smith to the Coenonee of the General Land Office, January 
CC ee: re a 12, 1895, | (GO. BR. 


~ On March 7, 1893, John ‘Riley made homestead entry No. 10,206, for the 

N. 4 of the NE. 1 of Sec. 8, and the N. 4 of the NW. 4 of Sec. 9,.T. 10 
—§., RB. 1 W,, Salt ‘Lake City, Utah. On April 30, 1894, he filed an pene 
dation in the local oftice for a leave of absence a one year, under 
section 3 of the act of Mareh 2, 1889, 25 Stat., 854; the same was sworn 


to and duly corroborated. - To support l his application he set forth the | 


following facts: 

In the month of June following the date of entry (Mar ch-7 7, 1893, ,) he 
built a substantial dwelling house on the land, expecting ioe move his 
- family to it within a short time; that he made the entry in good faith 
to secure a home for himself and family; that prior to building the 
_ house he commenced to bore for an artesian well, expecting that water 
- would thereby be readily secured, and that he could move to the land 
within the time allowed by. law;. he failed, however, to. reach water, 


notwithstanding his diligent efforts; that ie expended more than $280 - 2 
on the well, aud was still contains to sink it at date of application — 


for leave; that the land is “sage brush land,” totally worthless without 
- water, ad that it is his intention .to prosecute the work until water is. 
obtained; that there is no water within two miles of the land, and it is | 
impossible to reside upon it in its present condition; that if leave of 
absence be granted him for one year, he will be able within-that time _ 
to save enough money out of his limited means to carry the well to 
such depth as to insure ample supply of water for domestic and irriga- 
tion purposes, thus rendering the land valuable; that he can not secure 
. @ support for himself and family by reason of the desert character Ls 7 
the land; he therefore asked a year’s leave of absence. | . 
The register and receiver denied his application (July 20, 1894,) on 
the grounds that “claimant has not established residence. upon the 
— tract.” : 
. On appeal, your office by aseision dated vere 27,. 1894, affirmed 
that action, on the grounds that “ Riley had not, at the date of ie appli- 
_ cation, settled upon the tract entered, and, i ee he does not | 
come within the provisions of said acetion, ” | | 
_A further appeal brings the case here. a 
_ The.3d section of the act of March 2, 1889 (supra), provides: 
| That whenever it shall: be made to appear to the register and receiver of any 
public Jand office, under such regulations as the Secretary of the AT UOHIOR may 





is : — ; tinavoidable bantialty, to. ‘secure. : wiamppart. for: himself, ‘norsalf; or: ‘those oo oS 
uae upon him or her upon. the lands’ ‘settled ‘upon, ‘then such. register and receiver may. 
3 grant. to such a ‘settler a leave of absence from the claim upon which he or she. has | : ses: 
filed for a. period not exceeding one. year at. any” one. time, and. such. settler SO. | 

ae -. granted leave of absence shall. forfeit. no rights by reason of such absence: Provided, a 

-.... That the time of. such actual absence shall not be deducted from the: actual residence ca 
ae pele by law. | | oe 
Admitting that Riley was a settler upon ‘the: cand me ue of f his ase 
a application, yet I think the showing made does not authorize the leave. 
— asked for.. He does. not allege failure of crops, either total or partial, se 7 
as the basis for his application ;. neither does he allege. sickness; the 
a only other grounds mentioned in the statute is “other unavoidable 
casualty.” His failure to get. water on the land, however earnest his 
_.. efforts to do. so, cau not be. regarded asa “casualty” within the mean- ie 
ing of the statute. A casualty is “that which happens without being 
co foréseen; accident, chance, contingency” (Worcester). “That which — a 
~~ gomes without. design or without being foreseen; an event inevitable, ~ a 
and not to be guarded against” (Webster). He simply failed; after an = 
oe earnest. effort, to succeed ina laudable enterprise. His failure maybe 
a misfortune; it can not be regarded asa positive event. coming without. 
--. design and not to be guarded against, and therefore it is not a casualty: 
_. Having failed to present such facts as would warrant the favorable 
_-. eonsideration of his application. under the terms of the > statute; 1 leave ao 
os of absence can not be granted.” age 8 Ae 


The decision appealed from 4 is s therefore affirmed. 


“RAILROAD SELECTIONS—COST OF SURVEYING AND con VEYING. 


Sr. PAUL, ‘MINNEAPOLIS AND MANITOBA Ry. Co. 


as gaa ol cases : where a railroad grant i 1s qaadé directly to a company, « or. to a State. in. — 
trust for a. desiguated company, the cost. of surveying and couveying: the lands Pa 
80 aranted must be. oe into the U. s. Tr uty before said Jands are @ conveyed a 


to such company. 


a . ‘Seoretary ‘Smith to the Commissioner off the General: Lana 1 Ofice, Jane : 
ae (J. 1. H.) ete | wary, 18, 1895. avon. meas Ww. C, ye 


+ 


a With: your » office. letter of October. 14, 1894, was. cubm tel for my 
— approval clear list No. 2, of selections by the St. Paul, Minneapolis and. 
— . Manitoba Railway company, under the eee of the Bey of August oe 
6, 1892 (27 Stat., 390). ee cm 


Upon said list is a ‘memorandum: «No surveying or offer fees ce 


oe required.” M 


' By the act of trig: 31, 1876 as Stat, 11), it was provided:: 


es That before any land granted to any railroad company: by the United States hall : 
_ be conveyed to such company, or any person entitled thereto under any of the acts.) ~ : 
oe incorporating: or relating to said sompany, unless § such comp any is exempt as a 1 byl law 
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from the svayinient of such cost, there shall first be paid into the reas: of the 
United States the cost.of surveying, selecting, and conveying the same by the said 
company of persons in interest. : 

Upon inquiry at your office, i it is learned that this company has never 
been required to pay the costs of surveying and. conveyance where 
applying for the patenting of any of the lands claimed under its erants. : 

Circular “F” of November 7, 1879 (6 C. L. O., 141), under heading 
“VIL, cost of surveying and conveying lands,” after referri ing to the act — 

of J uly 31, 1876 (supra), holds as follows: ye 
The provisions of the said act are construed as not applying ia erants made to & 
States to aid in the construction of railroads not named in the granting act; but 
' where the grant is to a State in trust for the benefit of a company aamea ae here 
' the State is simply an intermediary and not a beneficiary—the payment required 
must. be made. ; 

The first grant claimed by this company was made by the act of 
March 3, 1857 (11 Stat., 195), tothe then Territory of Minnesota. | 
~'Fhis grant was enlar ged by the act of March 3, 1865 (13 Stat., 526). 

It is unnecessary to trace the several claimants ander the iemielagion 
of the Territory, and afterward State, until it became known as the St. 
Paul and Pacific Railroad company. | 

By the act of March 3, 1871 (16 Stat. , 588), Congress recbeuined the 
~ legislation of the State aed granted ie the St. Paul and Pacific rail- 
road company the right to change its several branch lines with the 
same proportionate grant as made by the acts of 1857 and 1865, and the | 
‘grant made by this act of 1871 has been held to be a new grant. For . 
_ a history of this grant see case of St. Paul and Pacific railroad com. 

pany v. Northern Pacific railroad company (139 DeSy 2s 

It is for losses along one of the modified or changed branch lines, V1Z., 
the St. Vincent, Extension; that the jands comprising the list. under 
consideration are selected. 7 ‘ | 

It is therefore. clear to my mind that fis is land granted to a railr ma 
company by the United States, within the meaning of the act of 1876 
_ and the construction of said act as made in the circular referred to, and 
I have therefore to direct that the company be called upon to pay the 
costs of surveying and conveying the lands included in this list, pelore . 
a consideration of the list ‘upon its merits is given. 








ae TIMBER LAND CLAIM—BURDEN oF PROOK-ALTENATION. 


“Puastey 3 v. Wane, oe eis 


we 


na -/ The burden of. tear that esta” upon a. nner dead Glasmanty in case of a prolest . - : 


a against his right of purchase, requires at his hands-an affirmative showing that - - . 
~ the land is of. the character. contemplated by the act, and unoccupied, eine rh 


2 . habited and unimproved; ‘but does not. require. of him to show that none of the. | 


oe neighboring settlers are making claim to the land, when their actual. ‘settle- i - ; 


ments. are in other quarter sections, and no improvements: have been made. on 
_ the quarter section claimed by him. Pe th id 


The sale of a timber land claim after the. sactates of final proof and prior to the } roe s 


oa issuance ° of final certificate does not. in tselt: warrant | an 1 attack « on the entry. 


24s 


Seow y ‘Bit to ‘the Commissioner on the. General. Land d Office, Soin. 


ee = H.) eas Nay A, 1895. ie 4 — (E. M. R.) | 


This case evelves the N. 4 of the SW. i ‘of Sec. 20, T, 18 N., R. 3 W., 
eg Olympia land district, Washington. , 

The record shows that Clarence L. Whiting’s timber land application , 
for the above described tract, with other land, was allowed on August 
12,1890. 

On August 18, Hinerson D. Peasley S, homestead application for. the 7 
above, together with other lands, was accepted. 

Upon Whiting publishing his intention to make final proof Peasley 
filed his protest against its allowance for the land. in controversy, 
alleging, among other.things: first, that the land is more valuable for 
agricultural purposes than for bimbor: second, that he had settled and 
established a residence upon the iand: on July 4, 1890. 

This Department on August 19, 1893, meversed the decision of your 


. office. and directed the acceptance of Whiting’s final proof. 


Upon April 5, 1894, the question being before the Department upon 
motion for review, it was held that the proposition of law. contained i in’ , 
_. the former decision: of the Department, that the burden of proof was 

upon the contestant or protestant Peasley, was erroneous, and that the — 


oe burden of proof was upon. Whiting, the timber-land claimant; but 


= added that inasmuch as the evidence shows. that Peasley’s ‘settlement : a ee 


- and improvement were upon a different quarter-section. from the land = 
2 Tb controversy, and as. there was no evidence. of settlement upon the . 


land, the notice given by: the. séttlement of. Peasley extended only toe. 


— - the technical quarter- section upon which he. actually made. settlement, : / = 


ae and therefore affirmed. the former decision of the Department. nes 
Upon a motion for re- review, the case is again under ‘cousideration, ne 


a counsel for Peasley urging that this. Department. was in error in rais- 
Ing. the question. of the doctrine in Pooler Us Johnson (18 LD. , 134), -_ - 
inasmuch as that. question had not been raised before the local office, | oe 


before your office, or this ‘Departinent, until the motion for review. Was i 
paras under consideration. — ie. Cet ge ae Ge rae rete © 
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It is urged that Whiting had actual knowledge that Peasley was 
claiming the land in issue/and that such positive knowledge was as - 
efficacious in law as a remedy for the protection of the settler, as the 
notice given by settlement upon a quarter-section, and a rehearing is’ 
asked in order that the ‘petitioner may substantiate the a of this | 
latter aliegation. . 

While it is true that the burden of fee rests not upon the con- 
testant but upon the timber claimant, I do not think that question 
can affect the determination horeiorore made in this case by the 
Department. | 


' The effect of that rule was to compel the. nen claimant to fafa: -_ 


tively present that state of facts which complied with the requirements | 
of the act of June 3, 1878, or to be more specific in reference to the 
question now at issue, it- became his duty to show that the land he 
was seeking to purchase was unoccupied, uninhabited and unimproved. 
This he appears to have done, the evidence showing that there was. 
_ no settlement or improvement on the land claimed by him. Can it'be_ 
~ suecessfully urged that the burden of proof imposed any heavier duty 
upon him? Is ita tenable ground to take, that in addition to this show: © 
ing, the timber-land claimant has.to go further and show that none of 
the neighboring settlers are making any claim to the land that he has 
made application for, when their actual settlements are in different 
quarter-sections and no acts of improvement have been made upon the 
land or the quarter-section claimed by him? - 
_ To so hold; wonld be to impose a grievous burden, upon the timber 
claimant, neither contemplated by the law nor necessitated oy the 
’ holdings of this Department. 
When the timber claimant made the affirmative showin sg that he had - 
“complied with the requirements of the law, it then became the duty of 
the contestant to show those facts which he now alleges to be true. | 


It can not be a matter of surprise to the agricultural claimant that — | 


this question. has been raised. It was of the essence of the suit at its 

inception. It was a question that was fully before the local officers: 
and should have been combated there by the contentent ald having 

failed so to do, it can not be raised now. 

' It is not a matter of newly discovered evidence. The contestant 

‘. alleged. settlement rights prior to the application ‘to purchase by the ? 

timber claimant. The evidence at the hearing shows that there was 


no settlement or improvements upon the land in controversy, and if, as 


 amatter of fact, the timber claimant had actual knowledge that the 
agricultural éslaimant claimed any right to the land, the latter should 
have offered proof of such knowledge. 

Subsequent to the commencement of the gonsideration of this case. - 
additional affidavits have been filed. Itis further alleged that: on April 
29, 1893, the Puget Mill company entered into an agreement with Mosher _ 
and Macdonald, in which the said. company set forth that it had an inter- 
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— a en in nel had not vat. secur ae a: perfect title to, the NW.4 x | and: the 8.3. ot . 
; sed: 20,T. 8..N., B. 3 W., in ‘Thurston county, Washington, and.thatif it — 


- perfected title within three year’s from date of the contract it would sell _ 


2 —- and: convey to the said . parties the above described tract, and it is | : 


— urged now that, if given an opportunity to do so, the petitioner will be 7 
_ able to prove that the entry was fr audulent upon the part of Whiting, — 
_ and that it was entered for the use of the said company, and nee a: 


. _ Whiting had no bona fide interest in the tract in dispute. 


It does not. appear that the Puget Mill company has received ‘its. i 


. interest from Whiting, any more than it appears that they received | 


it from Peasley. ‘In this case Whitin og final proof had been accepted : | 
- by the Department, and while no certificate has issued, it leaves me of — 
opinion that he had a right to sell, and that evel if it should - be» 


shown that the interest of the Puget Mill. company was secured from 
the timber-land claimant, I see no reason in law why a rehearing _ 


-. should be granted as he would after aeceptanes, of: final eae have ne 


< the right to sell. 


It is contended further that the enka of Whiting 9 was, ‘improperly _ 
allowed, but inasmuch as it has been allowed, I do not think this ‘ ques- 
tion should be considered in a motion for re-review, when it does not sig 


- | appear from the decision in review that it was raised then. 


In contravention of the rule in reference to re-reviews, I have consid- _ 


a ered this case at some length, as I think a discussion of the effect of | 
_.. the burden of proof not inapt, especially i in view of the fact that there. - 


seems to be some confusion i in the decisions as He its extent: ane weight. = 
The motion is denied.. | se | | a 


Naas 


“RAILROAD GRANT—MIN ERAL LANDS—PROTEST. 


Tiere BY AL. CENTRAL ‘Pacrrtc R. R. Co. BT AL. : 


i Pending protest proceedings, in. whie ch B Seneral charge is: made that certain lands. : 
claimed under a railroad. grant are in fact mineral in char acter, will not defeat. | 
. the right of a mineral claimant, who sets. up & specific claim, to be. subseqently a 
heard on a similar allegation as. to the character of nhs: Jand t in the event that : 
| the first proceedings fail. ; , ag | | _ 
: Boor etare yo Smith to. the ee of the. Cia Saag Opfies, he A 
GLA) , Mary 19, 1895, (FLW. 6.) , 
oo have consider ed the. appeal filed by H. Ladig et al. from your. office 
| aiccon of January 6, 1893, denying e his application for a hearin g to, 
determine the character of the NE. 3 1 of the NE. 4 and the 8. $ of the 
_ NE. f and the SE. $ of Sec. 5, ‘T. BN, R. 10 E., ML. D. M., ep ecenent) ie 
ie Galiorniar e - 
This land is a ae of an ‘odd numbered. section seithins ie limits of | 
the grant to the Central Pacific Railr oad company : and was embraced 
 inits lists Nos. 3 and 6, filed Loaly 26, Faces and J ae 29, 1884, eee 
tively. | 
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On November 12, 1890, Herman Zadig et al: claiming to be the owners 


of the Annex Placer claim covering the jad in question, filed a protest — 


: against the issue of a patent for this land, on account of the grant for 
said company, in which it was alleged that the same contained valaa- 


ble deposits of miner al and for this reason was excepted from the grant | - 


for-said company, and petitioned for a hearing in or der to establish the : 
character of the same.. 

Prior to the filing of said protest, to wit, on November 4, 1889, your 
office upon the appliction of one Wm. Muir, had ordered a heating i in 
order to determine the character of certain lands selected by said com- 

pany, alleged to be mineral, among which were the lands in question. 
It appears that. this hearing was pending at the time of the filing of _ 
| Ziadig’s s protest, and, for that-reason, your office letter of Decenber'8, — 


1890, suspending Zadi g’s protest and petition fora hearing, to await the = 


result of the hearing upon the protest by Muir. 

On September 22, 1891, the local officers found in favor of the rail- 
' road company upon the record made at said hearing , holding that the 
lands were chiefly valuable for agricultural purpeses, oat upon appeal, 
your office decision of J ney 16, 1892, sustained the Heme of the socal 
- officers. 


From this « dezision Muir failed to appeal, and fier cinehie’ tae case . 


- your office letter of July 6, 1893, as before stated, dismissed the petition © 
. by Zadig et al., on the ground that a thorough investigation as to the | 
character of fess lands had been had on Muir’s application and the . 
 Jands adjudged-to be non-mineral in character. - 
Zadig filed a motion for a review, which was denied by your “anes 
letter of June 13, 1893, and he thereupon appealed to this Department. - 
The sole question for consideration as presented by this record is. 
whether: the proceedings had upon the application of Muir should be 
held to bar a further investigation upon the application by Zadig et al., | 
in which the charge is substantially the same as that made by Muir. 

_ From a review of the matter [am of the opinion that the proceed- 
ings had in the case arising upon the protest by Muir, should not be 
held to bar a further investi gation upon the application by Zadig e al. 
While it is true that the general charge is the same, yet it must be 
- remembered that Zadig ef al. alleged a specific claim to the tract in 
» question and their application for a hearing having been filed during 
the pendency of the proceedings upon Muir’s protest, they should have 
. been permitted to intervene in said case, instead of suspending their 

. application. to await the result thereof. = = a 

While there may have been no fraud or collusion in the matter of | 
the proceedings had upon Muir’s protest, which was-of a general 
nature and embraced a large body of land, yet I do not think the pro- 
ceedings had upon said application should be held ‘to deprive the 
present applicants of a right to make a showing in support’ of their | 
specific claim as a placer location of the tract in question, which is 
alleged to have been located in 1887 in n conformity with the sae of 
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- Congress and the local mining regulations and oustoms in 1 foros and. 


= - observed in the mineral district’ within which the same is located, and, — | 
that petitioners have kept up and maintained their claim thus initiated = 
_ by the expenditure of not-less than $100 each calendar year. 


It is further stated in your office decision upon the motion ie 


| ‘review— It is nowhere stated positively that any gold has ever been 


7 taken from the lands in question.” gate 
a This land was returned by the surveyor as mince: land ‘and the — 


. affidavits of experienced parties filed in support of the application, e 


tend strongly to establish the return of the surveyor. Further; it is, 


aes alleged that it is “deep mining” and that some time will be necessary - 
to a full development of the claim; that these parties were engaged Th 8 


the development of the claim and were prevented from continuing. the 


7 same by. reason ot the eee heretofore aa apes the am 


character of the land. 
| While it is true that. a location can not be ingally iad sinone : 
: proof of discover y, yet as this tract was returned as miner al, and the © 


_.. Surrounding lands have been patented as mineral lands, upon a careful — 


consideration of the showing made I am of the opinion that the appel- 
— Jants are entitled to a hearing upon their petition, and have, therefore, — _ 


7 to direct that the local officers be instructed‘to order the game. 


Aside from the rights of the appellants, under the decision of the 
| ‘supreme court it becomes the duty of.the Secretary of the Interior in | 
the administration of this grant to determine whether the lands falling. 


within the limits of the grant. are of the character contemplated by the es : 


| grant. That all mineral lands are excepted from this grant will not be 


questioned, and the decision of the eee iS a pean as sto. me. | : 


| character of the land. 
‘In view of the showing made in support of this application it is 


— deemed advisable to direct the hearing, to the end that this Depart- — | 


~ ment way have before it all sbtaimable light in the matter of the — 


- character of this aM as a. guide when its lists are taken up for - | 
. approval, : | 


- PRAUDULENT SURVEY—MEANDER LINE OF LAKE, 
G. A. BURNS ET AL. | 


A nee may be Sndared with a view to a resurvey of the boundaries of a lake, on 


oh showing made that the original meander line did not in fact conform to the: 


shore line of said lake, but fraudulently exeluded from said eaeey a aa fy | - 
| amount of valuable government land. . oo zs 
Seer etary. Smith to the Commissioner of the General Land Office, Tah 
(J. 1. Hay: ¢ 2 wary 19, 1895. eg 2 CEs C.) 


This is an application by G. A. Burns and six others, wii allege that — 
thay are actual settlers upon a tract of unsurveyed land belonging to 
the. United. States and included in sections 2, 3, 4,9, 10 and 11, in town- 
‘ship. 57, range 17 west, 4th os m., Minnesota, which tract Wwas- | either | 
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: fraudulently or by error included in the meander of Cedar mand Lake, - 
called also Ely Lake, located in said Sections and represented in the 
official plat of such survey to be a part of said lake covered by its _ 
waters, and they request that the tract may be surveyed, that they 
may procure title thereto. -It is also suggested by counsel in . their 
brief that a hearing. be ordered for the purpose of cous the 
facts alleged. 

— Your office, by letter of Geisber 6, 1399, denied the petition, aher: 
upon the petitioners prosecute this appeal: assigning error as follows— 


1. In holding that the lands involved i in this appeal have been conveyed by gov- 
ernment. 

- 2, In holding that the ele announced in Mitchell v. Smale, 140 bce S., 413, governs 
the decision in this case, as the lands here involved are no part of a fonriee lake bed. 

3. In denying the petition on the ground that no evidence was produced that the 
outlet of Cedar Island Lake was not dammed at the time oo. the poverament auEv ey: 
in 1876. so 
4, In holding that the application is is one to place the petitioners in 1 possession of 
lands outside of official meander lines of Cedar Island Lake. 

5. In holding that an order ‘for a survey of the lands in question, or a hearing to 
establish the truth of the matters set up in the affidavits, would be a cause of vexa- . 
tious litigation which ought not to be created or sanctioned. * 

6. In disallowing any relief to the petitioners under their application. | 

7. In denying petitioners such relief under their application as will give them a 
standing in court to determine adverse claims, if. any, to the lands in question. 

8. If the order appealed from be a discretionary order, the Commissioner erred in 
disallowing the application, because such disallowance was an abuse of discretion. 


The survey of this township was made. by H. E: Howe, United States _ 
deputy ice ag in nenes approved by the surveyor -general August 
1876. 
-A similar application was made by the same partion through the sur- 
--veyor-general of Minnesota in May, 1892; that Was also neecteg by 
your office letter of October 7, 1892. | 
~ The surveyor- general In transmitting this petitions: says— 


A great deal of complaint has come to this office in regard to. the survey : of | 
- this town, especially this portion of it,and I find by referring to the files of the 
office, it is no new matter. 

The plat was'transmitted to your. » office April 12, 1879, by Hon. J. H. Baker. On 
April 18, 1879, Hon. J. H. Stewart in a letter addressed to the Hon. Commissioner, 
asked that action be Suepences in approving survey until atiidavits could be for- 
warded. * * * 

. On June 2, 1879, an affidavit of John McGuire and letters of F. H. Presnell, 
Teceiver, were forwarded and in this letter Survey or-General Stewart withdrew his 


objections to the.approval of the survey, but requested that an examination of said - - 


survey be made. This request was denied by. the Hon. Commissioner in his letter E 
to this office of June 11,1879. I find no record in this office of the formal approval - 
_ of thissurvey. | 29 ee | ar a 
-There are quite a number of affidavits presented by the petitioners 
outside of their own, some of them accompanied with plats of the land 
and lake, which were made by surveyors and engineers, woodsmen 
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| on others feitiilion’ with the surrounding iowa ‘and skilled i in. trac: - 
— ing lines of government. surveys and meanderiogs.. T have carefully % 
examined all these, and find their substance fairly and substantially ‘ 
- set forth in counsel’s brief, and I cannot do better than quote the same a 
_ in full, omitting the names of the affiants— 7 : aoe 


The affidavits show that, instead of covering an area of d, 900. acres, Ely, or Cedar a 
Island Lake is a body of water of about 650 or 700 acres. only ; that it is a perma- . 


nent, ‘deep and navigable lake, and i in somé places running to a depth of sixty-tive nh 


feet, having hi oh and steep paries entirely surrounding it: except. at. its outlet, rising . : 


. in places to thirty-five feet above the water, and which are covered. with a heavy zc 


growth of pine, fir, cedar, bireh and other trees; that within the meander lines of | 
said lake, as that line is shown onthe. pevornient plat. of the township, lie 1, 202 . 


acres of fine, high, timber-land which has never been ‘a. part of the lake; having a 


- trees down to the water’s edge, of more. than four feet in diameter; that in 1878, 


two years after the alleged. government survey by Howe, the character of the lake be ? 


. and. its surroundings were just what. they are to-day, and, at that: time, no monu-. 


. ‘ments, marks or blazings alleged to have been. made by Howe could’ be found by 


diligent search, and that none of said 1, 202 acres of land surrounding the lake was — 
‘formed by accretion due to receding waters; that arise of many feet in the level of. 
the lake would, owing to the steep banks, cover no appreciable quantity of land; 
that the outlet of the lake is the only low land surrounding it, and that, from the: 
nature of the topography of the township to the southward, there could be no rise 
in the lake; that the entire township south of the lake is lower than the banks of 
the lake and the land in question, so that if the lake had ever covered the land 
shown by the Howe survey within the meander line as delineated: by him, the whole 
township would have been submerged and have formed one singlé lake; that, lying 
southerly and westerly of Ely Lake, there are five other deép, navigable and perma- 
nent lakes, three of which are almost as large as Ely lake, but none of which is — 
shown by the Howe survey; that, at divers times since 1878, careful and systematic 
search has been made throughout said township 57 for the surveyor’s monuments 
and blazings referred to particularly in the field notes of said Howe, but that, in no 
instance, has a single monument or marking been found, save on the boundary line 
of the township, and those were distinct and readily discoverable; that no meander 
post or marking, either on the line shown on the government -plat,-or at any other 
point about Ely lake, exists or has ever been found, though diligently sought after 
by wholly disinterested parties; that the outlet of the lake. is shown by the pre- 
tended survey to leave the lake in section 11, and to run southwesterly, leaving the 
- township in the western line of section 31, but, in fact, the outlet leaves the lake in 
section 2 and runs southeasterly and empties into the Saint Louis river in the south- - 
west corner of section 25; that no such stream as the outlet shown by the Howe 
survey exists; that some of the section and quar ter- section posts. established by the 
field notes of Howe, and said to be blazed on certain described trees, are, in fact, 


established at points i in déep and permanent lakes where water is. thirty feet deep; - 
that there a been long known and used by the. Indians. a. _ canoe-route from. the - 


- Ely lake are nen rocky islands, not aun by the Howe survey, rising just above, : | 


~ the water and upon which is a. heavy growth of pine. and other timber which can- oa 
not grow in water and which i is of au age long antedating the alleged survey of 1878... 


| It. is stated in your ‘said office letter that the records of your office 
show that the lands in. the sections named immediately bordering on. ; 

the official meanders of the lake have all been disposed of; “mainly to _ 
a the State of ee as S Swap ¢ and overflowed lands.” Your office au 
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% therefore concluded that the question as to the owner ship of the lands | 


between the meander line and the shore line was settled by the supreme 


court of the United States in pn: v. Smale (140 U.S. 413 ; a 
Hardin v. Jordan (id., 401), , 
The contention of counsel is that. the doctrine announced in RGSS. 


cases is not applicable to the one at bar, in that there is no question of 





riparian ownership here; there has heen no recession of the waters of © 
the lake; hence no accretions beyond the meander line, but it is in sisted 


that the ‘land between the meander line and the shore line is not, and. 
never has been, a lake-bed, and by reason of the fraudulent survey,;.an | 
area of about 1200 acres of land. has been included in the lake that is 


and was actually government land, and subject to homestead entry as 


. such at the time the official map is alleged to have been made; that the 


rule that attaches accretion or reliction to the riparian title cannot be - 


applied to this case, for the reason that meander lines were not run to. 


and connected with the true shore line, but were so described as to. : 
leave a large area between these.two points. a 
I am disposed to think this contention of counsel is ‘sound. The 


showing made here is amply sufficient, in my judgment, to justify the | 


belief that the survey by Howe was a eleaule fraud upon the govern- 
ment; that there was no attempt made to make the meander lines con- 


form to the shore line; and that government land does and did exist at 


the time the sur vey was made, reported and approved. 
Under these facts, as they appear, I do not think the doctrine of | 


_- riparian ownership is applicable to the question involved. 


(See Granger v. Swart, 1 Woodworth’s C. C. Rep., 88; Lammers ». 


: Nissen et al., 4 Neb., 245, affirm ed by the United States Sarenie Court, 
book-25, Lawyers’ oon. Kid.,.562; Grim e¢ al., v. Jeffrey, 75 Lowa, 20; 


and Whitney e¢ al. v. The Detroit L. Co.,78 Wis., 240.) 7 

It will be observed that in 1878, two years after the survey, there 
was an entire absence of either ean posts, section or quarter-section 
corners, or any witness trees at the points called for inv the field notes, — 


except on the north and east boundaries.of the township. While the — 


ex parte statements submitted are not sufficient in themselves to war- | 
rant an order for a re-survey, yet they are deemed sufficient to require a 
hearing to determine whether the. physical facts actually exist on the — 
ground, and also to establish the alleged fraud in the survey. This — 


-détermination renders it unnecessary to discuss at this time any other : 


question suggested. 
Your. judgment is therefore reversed, and a ourae is ordered, 
Notice of this hearing should be given fo; the owners of lots ee 


on the meander line of the original survey. 
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7 ' “WITHDRAWAL—¥FOREST LANDS—RESERV ATION. 


| “EMMA. ig) ZumwaLe. 


“An order withdrawing public dana issued by the Osiiniadionse of the General Land 


Office, for the purpose of establishing a reservation of forest lands under the 
act of March 3, 1891, takes effect on the day of its date and excludes all the 
‘public lands inclided therein trom: other. appropriation, 


Secretary Smith to the Commissioner of the Gener al Land Office Jan- 
(J. I. H.) —uary 19, 1893. | | or L.) 


_I have considered the. appeal of Emma F, Panngial from. your office 

. decision of June. 23, 1893, affirming the decision of the local ‘officers, cs 
rejecting her application - purchase the NW.4 of the NE.4 andthe 
NE. 4 of the NW. 1 of. section 14, dis 13 S., A. BLE, M. D. M. ) Visalia: - 


| land district, California. 


On Mareh 3, 1891, Conroe in there exercise of its power i: dispose of _ ; | 


| the public lands, eiacted as. s follows: 


-. See. 24, That the President of ke. United States may fic om. ‘time to tine, set. Spine > a 
fc ‘and Teserve, in any State or ‘Territory having public land bearing forests, any. part of >. 
the public lands wholly, or in part, covered with tiniber or undergrowth, whether of __ 
. commercial value or not, as” public reservations; and the President shall, by public. mt 
= ‘proclamation, declare the establishment of ance reservation, and the limits thereof. ha 
co So Stat. , L095). | Be 7 : i 


eee es furtherance of said Any of Congress, the Coumaigsioner of ie 
| estore Land Office, who is charged by law with the performance of — 
all executive duties in any wise respecting the public lands”, (Section. _ 
453, Revised Statutes), on November 5, 1891, by an office order. of that — 
oa date, withdrew from disposal a large a of tracts of land in Cali- 
fornia, including the tracts now in controversy. And on February 14, Es 
1893, the President, by proclamation, declared the establishment of a 


a oe ste reservation, which embraced said tracts. - 


On November 5, 1891, the Commissioner, by letter, notified the local : 


‘officers at Visalia, of said withdrawal, and instructed them to withdraw 
said lands from diapoasl: and. added the ‘following qualifying words: 
“(Entries already initiated, may be perfected.” Said letter was gear ee 
‘by the local officers on November 13,1891. 

In the interval, to wit: On November 9; 1891, Emma F. Zumwalt, a 
resident of the city of Visalia, filed in the local office there, her duplicate 
sworn statement, declaring her desire to purchase the aforesaid tracts 


_ of land, under the provisions of the act of Congress of June 3, 1878, — 
— (20 Stat, $9). The register nanted. January 19, 1892, as the ay on 


- which ne should offer proof, as required by sad. seh and prepared a 


notice for publication j in a newspaper, and posted a copy in his 8 office. 


me 
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-On J abuary 19, 1892, Zumwalt appear ed in person, ath nee attorney 7 7 
and three witnesses, and offered to make proof, as required by the | 
Statute, and tendered money in payment for the land. Her ap canon 7 


| (which was put in writing) was refused: 


For the reason that the township in. which this land is situated, was wince: 


‘from disposal by Hon. Commissionet’s letter ee of November 5, 1891, ue order Soe 


of withdrawal still remains in force. 


- From said refusal Zamwalt appealed. 


~ On June 23, 1893, your office affirmed the decision of the local off 7 


cers; and Ziunwvalt has appealed to this Department. 


She bases her claim upon the proposition, that official notice of ind . : 


withdrawal of November 5, 1891, was not received by the local officers. 


until November 13, 1891, an that therefore the tracts were not with- a 


drawn until the latter date. She does not allege that she did not know, 
or that she had not been informed by telegraph or otherwise, of the — 


withdrawal made November 5, 1891. But she claims that bécause the _ 


local officers on November 9, 1891, received her offer to purchase, and 


named a day for her to offer pr oof, she thereby initiated an entry, 


which she had the right to perfect ander the terms of the order of with- 
drawal of November 5, 1891. | 
It is a sufficient answer to said claim, for me to say that the Gouinis: _ 
-sioner’s order of withdrawal took effect on the day of its date, Novem- 
ber 5, 1891, four days before Zumwalt filed her sworn statement, 


expressing her desire to purchase. It is therefore unnecessary in this. oe 


case to consider and determine the meaning of the phrase, “Entries . 


already initiated may be perfected.” | . eee 


- Your office decision is hereby affirmed. 3 | eas 
CONTEST—PRE-EMPTION FILING. | 
GIVENS v. SIMPSON. 
While it is not within the general policy of the Land Department to permit con- | 
tests against pre-emption filings, yet a judgment on the merits may be given | 


where the defendant has made default, and the evidence quence an order oF _ 
cancellation. | 


Secretary Smith to “the Commissioner of the General Land Office; Jan+ on 


(J.T. B) a wary 19, 1895. | é (P. J. 0.) | 


. The ‘and fawoived in this appeal is thé SH. 4 of the N Ww.4 4, the NE. 4 
of the SW. 4 and the N. 4 of the SE. 4 of Sec. 3, T. 33 8. , BR. 15 W., Las 
Cruces, New Mexico, land district. 
_ The record shows that John B. Simpson filed pre- -emption declaratory. 
- statement for said tract July 25, 1890; that John T. Givens made home- 
stead entry of the same November 25, 1891, and on March 10, 1892, the | 
- /12781—voL 20—3 | 
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~ Jatter filed aun. affidavit of contest against the former, aieoe that. 


' Simpson was not a citizen of the United States at the time of making: 


his filing, but was a citizen of Mexico; that at the time of his filing he — 
had performed no act of settlement on the land; that he had. never 
resided thereon, as required by law; that in the summer of 1890 he 


> abandoned the same, and that his filin @ was not made for his own use 


| and benefit, but for othér persons, and for speculative purposes. 
_ . Notice of contest was served on Simpson personally, and hearing 
ordered before a notary public in Deming county, New Mexico. Simp-_ 
~ gon defaulted, and the testimony of contestant and his witnesses was. 
taken. On receipt of the same, the local officers decided that the tes- 


= timony showed that the filing was “for the benefit of other persons than. 


himself, and that he has permanently abandoned the same.” Notice of. 
_ this decision was served on Simpson. No appeal was taken. The rec- 
ord was forwarded to your office, and in the course of business the 
“ record was considered, and by your office letter of April 29, 1893, the 
- recommendation of the local officers was reversed, wngrenon Givens 
 -prosecutes this appeal, assigning errors of law and fact. 

-In your said office judgment the facts as disclosed by the evidence 
are fairly and sufficiently set forth. The testimony as quoted by your 
office standing as it does uncontradicted indisputably shows that Simp- 
son did not reside on the land, and. that ine had abandoned it as a pre- 
emption filing. 

It is stated in your office decision that— | 
the general policy of the Department has been not to allow contests soma pre-. 
emption filings, but that the same be allowed to stand until one of the adverse claim- 
ants submits final proof. See Field v. Black, 2 L. D., 581, and numerous other cases, 

It was upon this theory that your office decided the contest at bar. 
I do not think, however, that the doctrine thus announced should be 
applied here. In the case cited, and in most of the other cases bearing 
upon this subject, the question has arisen by reason of the fact that 
~ one of the parties attempted to assert a preference right of entry upon 
applications to contest a pre-emption filing. The several cases were 
- fought by both parties to the action. In'this case the defendant has 


oo been in default all the way along. It was not. necessary for the con- 


testant totake the procedure he did, but might have let the pre- emption 


4 | filing rest until its expiration, or until he got ready to submit his final | 


_ proof. He elected however, to proceed by contest, and T see.no reason 
why be may not have a judgment on the merits, the evidence being» 
- gufficient, and the pre-emption claimant having made default. 
- The judgment of your office is therefore reversed. 
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SCHOOL. LAND—INDEMNITY SELECTION. 
DALY 4%. STATE OF WASHINGTON. 


. The validity of a school. indemnity wolenuion slightly in excess sof the basis, made 
— under regulations that allowed such excess, is not affected by ennrednen regula- 
tions that do not recognize such a selection. : 


‘The departmental regulations issued under ee act of February 26, 1859, authorized 


the local officers to make school indemnity selections, where the county commis- 
sioners, after due notice, fail to make such selection either in \ person or nes | 
an agent. 


_ An indemnity school selection, made by the Territory’ of Washington, 1 reserves the : es 


land covered thereby; and Jand thus selected is not released from reservation 
by the act providing for the admission of the Territory into the Union. 


- .Section 10 of said act, so far as it urescribes the manner or form of selection, refers to 


future selections only, and in no wise BEecls me EEANY.®. of selections put in res- 
. ervation prior to its passage. — | | : 
Seeretary Smith to the Commissioner of the Genwi Land Office, Jan- 
(J. LH.) wary 19, 1895. | (F. W. 0.). 


-L have considered the appeal by Chas. Daly pom: your r office decision asta 


of July 22, 1893, sustaining the action of the local officers in rejecting 
his homestead application presented May 8, 1893, covering the SE. 4 of 
‘Sec. 21, T. 3 N., R. 2 E., W. M., Vancouver land district, Washington, — 
: poonise of sontlice with uncaneeled indemnity school selection made 
July 30, 1863. | | ; 
The selection in question. consists of lots 1 and 2, See. 32, and g, " 
of Sec. 21, T. 2.N., R. 2 E., embracing 366.18 acres, which were selected’ 
in lieu of loss by reason of fractional.section sixteen, same town and 
range. According to the plat the loss amounts to 355.95 acres. Said . 
selection was approved by the Secretary of the Interior J anuary 27; 
1872, as a proper reservation on account of the school grant. . | 
‘The appeal urges that said selection was invalid: First, for want of | 
a sufficient and legal basis; second, that it was made without sufficient 
authority or legal application by any authorized person ; third, that — 
any reservation of this tract by mere acquiescence, or otherwise, was 
annulled by the enabling act of February 22, 1889 (25 Stat., 676); and, 
fourth, that said act in its tenth section fopbade any selection exceed-._ 
ing ‘enees hundred and twenty acres for a loss such as claimed, and 
thereby rendered said alleged reservation ilegal and void. | 
_ As to the first ground of error, namely, that the selection was void 7 
for want of sufficient and legal basis, it is urged that the selection bein ig 
in excess of the basis, is not properly supported, and therefore illegal, 
and no bar to other disposition, the case of Barclay et al. v. State of 
beauty 6 L. D., 699, being referred to. 
It will. be noticed that the excess of the selection o over the loss amounts | 
to but little less than eleven acres, and being embraced in a large list - 
of selections undoubtedly was in compensation for a deficiency in some — 


f. . 
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' other selection aiiraneas in said list. ‘Ts the case , of: James igo (7 - 


_ a L. D., 580), it. was helé that under the rulings of the Land department | 


as formulated in the circular of July 23, 1885, (4 L. D.,-79), a selection 
was not invalid though slightly in excess of the Basis on which itis 
 inade. While this rule was subsequently changed by the circular of 
July 29, 1887, it can not affect selections previously made. The circu- 
~ lar of uly 23. 1885, provides that—_ _ 


Where it oceurs that a fraction in quantity of less than fortes acres remains as ‘the . 
basis for a selection in a fractioual. township, or a section or a part of a section lost 
to. the State, a specific subdivision, containing a quantity equal to the basis or a 
little more or less, may be selected and the State will be credited in tho final adjust- 
ment of the grant with the balance i in her favor, if any such patente should then be 
found. to exist. : 


ns As to the ween. objection, that it was ade shone authority or 
~ legal application by any authorized person, I Jearn upon inquiry of your 


_ office that said selection was made by the register and receiver, who in 


their certificate state that the county commissioners failed, after due 
notice, to make the selection either personally or through an arts . 
The authority to make indemnity selections in lieu of sections sixteen. 


- an thirty-six, where one or both is wanting or fractional in quantity,; 


is conferred by the act of February 26, 1859 (11 Stat., 385), which has — 
been repeatedly held in-decisions by this Department to be applicable — 
to the Territory of Washington, the selection in question having been, : 
made at a time when Washington was a Territory. | 
' . Inthe circular of August 21, 1862, (C. L. L., 438) under the act of 
February 26, 1859, it is held that the law directs that the selection. 


authorized to be made by said act should be made by the Secretary of | 
; the Interior, and the following rule was prescribed for the guidance: of. 
registers, and. receivers: 


Where the lands have not been offered at paulis sale ar selections are to be aan | 


-_ prior to.said sale. The school agents May recommend the. selections, and it may be 


_ proper for you to give notice to such agents that, prior to a certain day, to be fixed 
by -you, recommendations will be received from them for school selections for certain 
townships, which townships will be specially designated in said. notice. You will 
bear-in mind, however, that no expense whatever will be incurred in the publication 
of such notice. If the school authorities after service of notice, should fail to make 
any recommendations, you will report your own. selections. 


~ It will therefore be seen that said selection was pore made in 
accordance with said circular. | 

As to the third objection, that any reservation of the tract by mere 

- acquiescence, or otherwise, was annulled by the enabling act of Feb- 

 -puary 22, 1889, I have but to refer to the decision of the Department i 1D 

| the case of L. i. Wheeler (11 1. D. , 381), in which it was held that— 


ohn. indemnity school. selection made by the territory of Washington under the 
, provisions of section 2275 R. S., reserves the jand covered thereby from sale or entry, 

and Jand. thus selected i is not released from such reservation by the act providing for 
the admission of said Territory. into the Union. 
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AS to the fourth objection, that said act in ‘its tenth section forbade 7 
“any selection exceeding three hundred and twenty acres for a loss such. 
as claimed, I am unable to find any support: in the’ laiguage of. the 
section aépetved to. Said section provides:— | ; 

| That upon the admission of each of said States into the Union sections uence . | 
Sixteen and thirty-six in every township of said proposed States, and where such - 
sections or any parts thereof, have been sold or otherwise disposed. of by or under 
the authority of any act of Congress, other lands equivalent thereto, in legal sub- 
divisions.of not less than one-quarter section, and as contiguous as may be to the 
Section in lieu of which the same is taken, are hereby granted to said States for the ~ 
support of common schools, such indemnity lands to be selected within said States 
in such manner as the legislature may provide, with the approval of the Secretary 
of the Interior. a 

Said section so far as it presen bos the manner or form of the selec: | 
tion to be made as indemnity, under the school grant, has reference 
merely to future selections and can in no wise affect the legality of the 
_ selections put in reservation prior to its passage. Said section mer ely 

provides that selection be made of other lands equivalent. to the loss 


in legal subdivisions of not less than one-quarter section. This refers ~ 


merely to the form of selection and in no wise limits the right of the 

- State under a: loss occasioned by a sale or other ‘disposition, or by 
reason of a fractional township. | 

- From a careful consideration of the several sijeotions anaod to. Hie 
| selection in question, [ am, unable to perceive any invalidity in said 
selection, which will therefore be considered as regular and the reser-- 
_ vation previously ordered respected. Said reservation was a bar to 
the application by Daly and the same was therefore properly Alene’, 7 
Your office decision of J a 22, (1893, is ecOeeHiey affirmed. E 





PUBLIC SURVEY PRIVATE CLAIM. 


ORTIZ MINING GRANT. 


A charge of fraud, or irregularity, in the matter of closing the public surveys on a 
patented private claim will not be investigated in the absence of a definite 
showing in support of such charge: : eae 


‘Secretary y Smith to the Commissioner of the General Land Office, Jan- - 
Welw) | Wary 19, 1895, aa (P. J. C.) 


I have before me the appeal of Charles F, Haseley from your. office 


-decision.of February 10, 1893, denying his application for the-re- estab-— 


lishment of the corners and monuments of the Ortiz Minin g Gr ant, 
New Mexico. | | i 
A brief history of this erat will be necessary in order to understand oo 
the i issue, mg 
‘By section eight of the. act of Gistiereas of Jaly 22, 1854 (10 Stat., 7 
308), it was made the duty of the surveyor-genéral of New Mexico to 
_ascertain the origin, nature, character and extent of. all claims to grants 
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under the laws, usages and customs of Spain and Mexico, and: for this an | 


purpose to examine witnesses, administer oaths, and perform all things 

necessary to the discovery of the facts. _He-was also required to make 
and file a report of all such claims as originated before the session of | 
the. territory by the treaty of Guadalupe Hidalgo to the United States, 

- with his decision as to the validity of: each, and that such report should. 
be laid before Congress for its action, with a view ‘to confirming all 
, bona fate grants. - | 
~The surveyor-general made an Scant ant and reported upon ‘tie - 

grant of the Ortiz Mine, under «late of November 21, 186); giving the ~ 


names of the original claimants, to whom the oat was made by the 


Mexican government, under which they received judicial possession 


December 19, 1833, and the names of the owners at that time under | 


regular conveyance from the original grantees. , 
The report describes the grant as being four leagues square, the mine 
being in the center, and the boundaries running to the cardinal points, 
being a mine and pastoral grant, and also a grant for water and agri- 
_ cultural purposes. The surveyor-general reached the conclusion that 
- the claimants had a full and complete title, and therefore appr oved the 
.* grant, and recommended its final confirmation by Congress. This report 
_ was laid before the thirty-sixth Congress, at its second session, by the 


Secretary of the Interior, under date of January 1, 1861, and after con- .— 


sideration of the subject, Congress enacted “that the pr ivate land claim 
_ In the Territory of New Mexico, as recommended for confirmation by 
| the surveyor-general of that Territory in his report to the Commissioner 
of the General Land Office of November 24, 1860, designated as No. 43, 
— be, and the same is hereby, confirmed,” which 405 was approved March | 


1, 1861 (12 Stat., 887). 


In August, 1861, the sUrV reyor-general caused a survey to be made of 


' the grant, which was approved by him September 10, 1861, and a copy | 
thereof, together with the tield notes, forwarded to your office on Octo- 


ber. 5, following. | 
‘ The survey is of a tract four Spanish eapues square, the. boundary a 
a lines running to the cardinal points, and the mine in the center. 

_. Prior to March 3, 1869, there was no law providing for the issuing of 


- patent for this grant, but on that date an act was approved by which. | 


_ the Commissioner of the General Land Office was authorized to cause | 
the lands-embraced in the several private grants to be surveyed and — 


platted, and on the filing thereof in his office he should “‘issue patents. 


for said lands in said Territory which have heretofore been confirmed 
by acts of Congress and surveyed, and plats of such aUEy EY: filed in _ 

office as aforesaid.” (15 Stat., 455.) — 
Mr. Secretary Chandler, by letter of April 22, 1876, wena a onient | 
to issue to the owners of er grant, and the same was issued May 20, 


Sas 1876, in accordance with a survey made by Thomas Means, which was 


_ mpproved byt the eutyeyer: -general September 10, 1861. 
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An examination of the records of the surveys in your office Giscloses 


’ the fact that the public lands surrounding this grant.were connected 


‘with the survey of the grant on the east boundary thereof in February, 


1883, and October, 1884, and on the north boundary in October, 1872. 


On May 9, 1891, Easley directed the attention of your office to the — 
fact that the north boundary:of said grant was located on the ground 


_ a@ distance of between sixteen and eighteen chains north of the desig- ar 
- nated boundary in the field notes and on the plat of said grant, and he 


claimed that to this extent the ground as oe in the arent encroached. bs 


on the public domain. 


Without going into details as ea the apseatenl correspondence 


between your cffice and Lasley, suffice it to say that a sufficient showing | 2 
was made by him which warr anted your office on January 2, 1892, in 


directing the surveyor-general of New Mexico to notify the owners of. 


the Ortiz Mine Grant to appear and show cause why an investigation 
should not be had in the premises as a basis for proper action by your... 


office, and ordered a day to be fixed for a hearin Sy with notice to Hasley | 


and the grant owners. 


' The hearing was accordingly had, and the record forwarded to your 
office, the surveyor-general, in his letter of transmittal, stating, “It — 
seems to me to be proved by the testimony that: the north oad east lines 
of said grant were established by deputy surveyor Means at too great 


‘a distance from the central point of said grant;” and your office, by 


letter of February 10, 1893, held that “the lines established upon the 


ground by the original survey must be held and considered as the true 


boundary of the grant, unless the said survey shall be set aside and 
the patent issued thereon annulled by due process of law.” 
Thereupon, eget pees this appeal, BSsieuine errors as fol- 


' lows— 


1, In finding and holding, that the only reinedy against the alleged inbtuaion of 
public lands within the surveyed limits of the Ortiz Mine Grant, is s By a suit for the 


cancellation of the patent issued thereon ; 


2. In failing to find, that sufficient evidence was adduced at the iene to show. 


that a large area.of ihe public lands included within the said Ortiz Mine Grant on 


the northern and eastern sides thereof, as the boundaries of the said grant are © 


defined by certain alleged monuments found, or alleged to be found, on the said 
- northern and eastern sides; — | : 


3. In failing to find that the closing of the public surveys upon the said monu- | 
‘ments was erroneous; 
4. In failing to find that sufficient was shown at the hearin e to require that an 


‘ official examination in the field be made on the part of the United States for the 
purpose of determining whether or not the aforesaid monuments are so placed as to_ 


conform to the field notes of survey made by Deputy Surveyor Means, and whether - 


said monuments are such, and the very monuments which were afectad by the said 
‘Deputy Surveyor Means, and referred to in his field notes; and | 


5. In failing to hold that, if, as indicated by the proofs at the heaeiie: and which : 
may be. established by au official examination in the field, it appears that the monu- 


ments are now set upon the ground at a different point from where they were placed tes 
by said Deputy Surveyor Means, it is the duty of the Land Department to reset the 
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monuments. were they ie ad been pinoo and. to survey and sell the sae lyin g tracts: | 
as public lands of the United States. \ 


7 The testimony submitted ali the hearing on “behalf of. the petitioner 
was that of three witnesses. The witness Sluder, who is shown to be 


“interested in having this petition granted, for the reason that he 


_ desires to secure some of the land claimed to be unlawfully included in 
| the boundaries of the grant, never made a survey of the tract himself. 
z His testimony is: purely a a and could not be pee as of any - 
| value, | | 

_Hasley, the petitioner, was, at died time he filed the peieay Sluder’s 
attorney. He is shown to be a practical surveyor. He claims to have 
~ made a survey for the purpose of fixing the north boundary. He says 


‘he ran east from the shaft, the initial point of the grant; thence north © 


the distance designated by the field notes of the grant and the official — 
map thereof, to wit: five miles, sixteen chains and sixty-six and two- — 
thirds links, but could find no corners or monuments at that point. 
He then “proceeded from that point north, and at five miles and 
thirty-six chains I intersected the north ouninry of the Ortiz mine 


i grant, as indicated and inarked upon the surface of the earth there. ” 


| This is the only personal investigation he has made. From his survey 
thus made he concludes that the monuments as now located are nine- 
| teen chains and thirty:three.and one-third links. too far north, or, in 
- other words, that distance north of the calls in the patent. On cross- 
examination it is shown that he located the north boundary by the | 
monuments placed there by the deputy surveyor at the time he sub- 
| divided the south part of T. 14, R. 8. He found “the corners” as the 
‘surveyor had designated them, and identified the north boundary by 
— the surveyor’s notes, that is, the United States sur veyer who } sur ee - 
. the public land; not the survey made of the grant. 
Ido not understand from this witness’s testimony that he: Sains to. 
have found any of the monuments that were set marking the boundaries 
of the grant survey. It isnot shown that he made any search for them. 


‘It will be seen that this testimony is wholly insufficient to warrant | 


die Department iu ordering an investigation. An examination ‘of the | 
- ‘field notes and official plat shows that stones marking the mile stations 
- on each line were set by Means when he made the survey in 1861. It 
is hardly possible that all these stones are missing. At least the 
Department will not assume that they are. The testimony of these 
_ ‘witnesses is entirely silent as to whether or not any of the monuments 7 
‘thus erected are in existence. ; 
' The only evidence that is in any wise ‘reliable on this point i is that of 
“the witness White, who made the government survey in 1872 on the — 
north and east sides of the grant. This quesHon was pup to anes 
| ‘he had identified the field notes: 3 - * 
~ Q. On page 20 of said field notes you use the folowine language: ‘the east bound- 


| ‘ary of the Ortiz mine grant is therefore 27 chains, 75 links further ‘east than repr e- 
‘sented b y office data, the line having to stand as it is is pany for me to report the 
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fact.” And on page 25 of the field notes you use the following language: this con- 7 
nection shows the grant to be 17 chains, 90 links, further north than. represented, — 
and compels me to report another large error.” Please explain what errors, if any, — 

you found as to the survey of the eastern boundary and northern boundary of the 
Ortiz mine grant as shown by the monuments as you found them at that time? 

A. ‘The extracts from the notes will show what I found. | et 

He Says he was instructed to close the lines of the swabite survey upon | 
the grant lines, and in so doing it showed that the northern boundary | 
was too far north, and the eastern too far east. On cross-examination 
he says he found awe monuments of the Ortiz grant on the eastern 
boundary, one of which was the northeast corner. 

I do not understand from this witness upon what data he based the 
report included in the question above quoted. He admits on cross- 
examination that he found two monuments of the Ortiz grant, and the 
presumption would be that he closed the survey on these monuments. 

But be that as it may, I do not think the testimony of this witness 
strengthens that of the others in any essential particular. The attempt , 
at showing fraud or irregularity in making. the survey of the public es 
lands as closed on the grant is too indefinite to warrant any investiga- — 
tion on the part of the government, (E. P. Sheldon et al. 4 L. D., : 
506.) tas 

_ For this reason ‘the jaagraent of your office is affirmed. 


AMENDMENT OF ENTRY—PRACTICE—APPEAL. 
' VARNER 2. FAGARD. 


An application. to amend an entry ne ald not be allowed pighout a hearing, where 
the entry as amended conflicts with the intervening entry of another. | 
Where an appeal from the local office is dismissed as insufficient, the decision below | 
as tothe facts should not be esuuebed, except under the Nae of Tule 48 of © - 

~ Practice. | = 


--Seoretary smith to the Commissioner Ne the General Land Office, Ta. 
(J.1.H.) ihe * wuery 19, 1895. a (BW. 6G.) 


I have considered the appeal by Auguste reeeed fon: your office 
decision of March 30, 1893, holding for cancellation his homestead entry. 
as to.the NW. 4 of the NE. 4 L, Sec. 2, 'T. 21 S., R. 6 B., Larned land: dis- 
trict, Kansas, for conflict with the entry of Amos Varnets a 

Varner made homestead entry on December. 26, 1883, for the NW. 4 
of said. section 2, and on June 9, 1884, Fagard made nomesteud entry. 
for the W. 3 of the NE. t and the Ww. : of the SE. 4,same section, _ 

On September 24., 1884, Varner applied to ied his entry So as to 
anelude the NW. 4 of the NE. 4, alleging mistake in his enty, and that 


i he had. settled Perse: July 15, 1883. - 
‘By your office letter ga Oe of February 2 27, 1886, ‘the amendment Was 


allowed. 


; 42 tl DECISIONS ‘RELATING TO THE PUBLIC LANDS. 


Both parties made proof. upon their entri ies, and by your Ghee deter’ | 
of June 19, 1891, a hearing was ordered to determine their respective | 
rights as to the tract in conflict. At this hearing Varner did not 
- appear, and the local officers decided in favor of Fagard, from which | 
no appeal was filed. The case was, however, remanded for further 
hearing by your office letter of January 18, 1892, at which Varner again 
failed to appear, the local officers again decidin g in favor of Fagard. 
By your office letter of May 27, 1892, the case was again remanded. 
' At this hearing both parties appeared, and upon the testimony taken 

the local officers again decided in favor of F neo their decision being 
as follows: 3 | 3 


. The testimony in this case shows that the plaintiff made what may be called “a set- 
tlement” upon the tract in dispute in 1883, and during’ that year started to build a 
house and laid up some stone walls, 3 or 4 feet high, or as he calls it “ up-to the square.” 

This house evidently was not in a habitable condition at any time prior to 1885, as a 
- large majority of the witnesses who testify on that point say that it was without 
- door, window or roof, in 1884, or was not completed until 1885. | 
The defendant built on this tract as he supposed in May 1884. A survey made 


= soon after showed his house to be a short distance over the line and he then, in July, | 


1884, moved his house, or rebuilt on this tract, where he lived for about a year, and. 
until forcibly driven off, by plaintiff, when he moved to another par of the land 
embraced in his entry. 

There is but little evidence (outside of his own testimony) chat plaintiff was & 
_ bona fide resident upon this tract in 1884. Most of his witnesses testify in a nega- 
tive manner, saying they think he was not abseut for six months; did not-miss him 
for six months, or never knew-of his being absent for six months. But several of 
defendant’s witnesses are positive that he (plaintiff), was not an occupant of theland — 
in 1884, and certainly not when the defendant settled thereon. | 

It seems to be conclusively proven that the ‘‘settlement” made by the plaintiff in | 
1883 was practically abandoned by him for at least a year, and that defendant’s set- 


_ tlement was made during such period of abandonment, and without notice of any | | 


claim by plaintiff upon this tract. : | 

-. Said abandonment should work a forfeiture of any right tits plaintiff might have 

had to amend his original enty, as against the defendant’s adverese ene bona fide 

settlement, and recorded entry. | 

 . Jtis therefore held that the defendant has the superior phe to the land in ques- 
tion, that his entry should be sustained, and that of plaintiff canceled as to the tract 

in dispute. = 


From said decision Varner appealed, mie said appeal w was . by your 
office decision dismissed, and from such dismissal no appeal was taken. 

Your office decision reviews the ‘record, however, and upon a new 
finding of facts reverses the action of the eee officers, holding for can- 
cellation Fagard’s entry as to the tract in conflict. : 

- In the first place, it was error to allow Varner to amend his entry, 
without a hearing, after Fagard had made entry of the land. | 
‘It is alleged in Fagard’s appeal that the several orders remanding 
the case were unauthorized, and that the record made under the last — 

order should not be considered, as the privilege to. cross-examine Var- | 
ner and his witnesses was refused Fagard. | 
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Without considering tees several matters, and. treating the entire - 


: record as regularly made, I must. reverse your office decision. | : 
In the the case of Grass v. Northrop (15 L. D., 400), it was held that ¥ 
where an appeal from the local office is Aiamiaseel as insufficient, the 
decision below as to the facts should not be disturbed, except under 
the provisions of rule 48 of practice. a 
Your office decision disregarded the aiding of facts by the local : 
. officers, and upon the finding therein made reversed the local officers | 


decision. Upon the finding by the local officers their decision. was. 


warranted, and is affirmed, and your office decision is reversed. . Var- 
ner’s entry as to the conflict will be canceled, and Fagard’s entry per 
mitted to remain intact. 


- MINING CLAIM—BOUNDARY-—POSTING. 
BYRNE, Er AL. v. SLAUSON, C 


If, during the pandeiey of a mineral application, the monuments marking the ook" : 


‘ . ners of the claim are destroyed by accident or design, the applicant need not . 


be required to re-establish said corners before the issuance of patent. 7 
‘Where due proof of posting is made, an allegation that the.posted notice could not 


be found on the claim, does not call for republication of notice, in the absence ie 


| of any prey ues shown on the part of the protestant. 


Secretary Smith to the Commissioner of the General Land Office, ‘Jan 
Ed: & Fs ucry 21,1895, ee (RL dC.) 


The land involved i in this appeal is ‘mineral entry No. 98, Los sn Bees — 


California, land district, known as the Lytle Creek Placer. oes 
' The record shows that on August 24, 1889; Johnathan S. Slauson — 


made application for patent for said Lytle Creek Placer mining claim, . - a 
-. on a survey approved by the surveyor-general of California, November 


9, 1883. The record shows that the notice of application was posted 7 
on the claim and in the local office, and published in the newspaper 
‘designated by the register. The period of publication extended from 
August 31 to November 2, 1889, both days inclusive. Final entry was 
made and certificate iastied N ayer ber 30, 1889, - | | 
There were filed in the local office four a protests and. adverse “a 
claims against this entry. They. are each marked in pencil, “ Received 
Oct. 30, 89.” Each is endorsed in ink and signed by the receiver: | 
“Nov. 1st, 1889, rejected for a failure to file within 60 days of publication,:the 


filing not having been received on account of ‘failure to pay the fees as neaeee by ace 


Sec. 2238, U.S. B.S.” | F 
These protests and adverse claims. were e filed ae Joseph N. Byrne, 


. claiming a placer location, made by T. W. and T. A. Wilson on July 20, 


1889;. by E. T. Nihell on.a similar location made July 29, 1889; by ce 


B. Frith on a similar location made by Josiah Van Loan March 30, - 7 


1886, and by Hi. A. Ji ames on a like location made J i 29, 1889. 
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“These a protests a paves parce were made under the provi- 


: Mais. of section 2326, Revised Statutes, and as above shown were _ 
-_ rejected, whereupon. the: protestants appealed, and with their appeal — 


_ presented affidavits which tended to show that the improvements 
claimed to be on the land did not exist; that the boundaries were not 
marked as stated; that the notice of application for patent could not 
be found on the land at the point indicated, and that the Lytle Creek 
Placer had been abandoned in 1874. Your office by letter of January 
22, 1890, affirmed the action of the local officers in rejecting the protest . 
and adverse claims, but ordered a hearing for the purpose of deter- 
mining the truth or falsity of the allegations therein. 

Hearing was accordingly had before the local officers, and as a 
result they recommended -a dismissal of the protest. Protestants 
appealed, and your office, by letter of April 8, 1893, decided that— 

- I find that improvements larg gely in excess of $500 were placed on the ground in — 
controversy by the entryman and his grantors; that the land claimed was not at 


date of application for patent, marked on the pround as to boundaries, and that 
notice of application for patent and plat were not posted thereon as required by law. 


- It appearing, therefore, that in these material matters there has been a failure to 


comply with Jaw, the claimant will be required to re-establish under direction of 

_ the U.S. Surveyor General the corners of the claim in accordance with the original | 

- survey, and thereafter republish notice, due posting on the land and in the local office 

- to be made, At the proper time proof of compliance with all these requirements 
= should be made, 


- Slauson prosecutes this appeal, assigning error in noldae that the - 
land was not marked on the ground at date of application and the 


notice not posted as required by law, and in ane him to re- advertise 7 
' and re-establish the corners. 


The only question before ihe Department. on this sehen is as to the | 
- gorrectness of: your findings of fact as to location of the corners and 
the posting of the notice. The other matters alleged in the protests — 
have been decided in’ navOr of the claimant, and no appeal has peen 
taken, 7 

It. appears from the fanaie of the deputy. miner ral 8 surveyor, geagad 
by the surveyor-general, that all the corners were properly set and 
marked when the official survey was made. This report is in proper 
form and is verified according to the rules, Hence it is prima facie 
evidence of the facts. Now the testimony is that the protestants had 
the lines run as called for in the advertised notice, “just before the 
_ date of the protest ”—October 28, 1889,—and they were unable to find 
the posts or monuments at the corners designated. They also claim 
that at the same time they sought to find the notice posted on the 


~~ glaim at. the point designated, and failed. There is no testimony what- 


ever that tends to skow that the corners were not placed: as reported, 

or were not in place at the date of the application: And the same may 
be said of the posting of the plat. I do not think therefore that this | 
evidence is sufficient to establish the fact that the corners were not — 
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in Poseicate at the date of the application, or that the notice was s'not . 
pester ete | 


~The object of ostablishing the corners by the official survey is to” ta 
definitely mark the boundaries: The post ordinarily used for that pur-.- — 


pose is not imperishable or indestructible. The point at which it is 


located is therefore tied to some- prominent peak or permanent object, - - 


so that it may be identified with mathematical accuracy when required. 
If pending the application for patent these corners are destroyed, either 
by accident or design, I do not think the applicant should be put to-— 
the expense of re-establishing them before patent can issue, or thatit — 
is ground for protest. The government and everybody concerned is 
amply protected as to the area and the boundaries by the offi cla. field 
_ notes and plats on file in the proper offices. 


The statute requires notice to be posted on the claim, in ‘the local 


office, and published in a newspaper. This is for the purpose of giving | 


notice to those having adverse claims of the pending application, and - 


- all three methods must be pursued simultaneously. The obvious inten-' 
tion was that if adverse claimants did not get notice in one way, they - 
might in either of the others. The only object, therefore, was to con-~ 


vey notice tothe world that the claimant was seeking to enter theland. _ 
‘It is. shown affirmatively—admitted by the protestants—that they saw 


the notice published, and in pursuance of that notice filed their adverse 


claims. Hence their rights are in no wise jeopardized, even although 


they did not find the notice on the claim. Itis shown by the affidavit 
of two disinterested parties that this notice was posted at the point. 
designated, and after the period of publication the claimant, as required’ — 
by the rules, made his affidavit that it had remained ponted during the © 


period of publication. In view of these facts, I do not think he should | . 


again be required to publish his application. 
Aside from these facts, which indicate lack of merit in these as | 
I think the entire record shows a total want of good faith on the part 
of the protestants. If they had bona fide adverse rights, it.seems that | 
they. would have pursued the statutory remedy they evidently started. » 
out todo. They were not ignorant of what was required of them, and 
do not plead want of notice. It is shown by the evidence of two of the 
- protestants—the only ones of their number who testified—that their — 


so-called placer locations were abandoned the next year; that they had 


2 no interest in. them, and one of them says another of the protestants— 


& Frith—was paying his expenses while at the hearing, and his only 


object was to protect Frith. 
“Your judgment is therefore reversed. The pr otests wil be dismissed | 
and Slauson’s ouny passed to patent. | 
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INDIAN LANDS—ALLOTMENT RIGHTS. 


Amy HAUSER ET AL. (On Review.) 


The saedpianes of an allotment under section 4, act of ee 8, 1887, of land 
outside of a reservation, precludes the recognition of a further allotment right 
within the reservation under the later act of March 38,1891, and where such right 
has. been recognized the allottee will be required to elect as between’ the two 
allotments. © 


oie. sailed Sinrith a the Commissioner of Indian A furs, J anuary 21, 1895. — 


“(BU Oy' 


“The attorney for hae Hauser, Mary B, “Reith, J osephine Shields et 
al., Cheyenne and Arapahoe Tadiane; has filed a motion for review of 
my predecessor’s decision of March 3, 1893, and by relation that of 
. Acting Secretary Chandler of August 21, 1891, meyers in 13 ‘LL. D., 
| 185. The grounds of the motion are as follower : 


First. That the Honorable Secretary erred in his conclusion of law, in assuming 

that said Indians recelved. allotments under the general act of February 8, 1887 (24 
Stat., 388), outside of the Cheyenne and Arapahoe reservation, and that tie same 
| indians also received ‘‘ allotments” under the act March 3, 1891 oe Stat., 1023-5), _ 


within said reservation. 


- Second. The Honorable Sheretary erred in his eobeligion of iaw in assuming that. 


'. - neither of the tracts (so-called allotments) were bestowed, in the light of eupee: 
_ sation for property sold, conveyed and surrendered by the tribe. 


Third. The Honorable Assistant Secretary, in his approval of the opinion: ‘of the 


rok # Chief Law Clerk, of the Office of the Assistant Attorney General, erred in assuming 


- that claimants were asking or contending for double allotments. And the Chief Law 


Clerk erred i in assuming that the lands (160 acres each), euaranteed to the Cheyenne. | 


— and Arapahoe Indians, by Article 3, of the Agreement of October, 1890, were given 
to said Indians as allotments, rather than as part consideration for lands ceded and 


- e: conveyed to the United States as the common property of said tribe. 


Fourth. The Honorable Secretary, therefore, in his said decision of March 3, 1898, 
erred in not holding that the said claimants were entitled to: their allotments. 
secured and guaranteed to them by act of Congress approved February 8, 1887, and 
that they were not also entitled to 160 acres each on the reservation, as ‘part . 
. consideration for their interest in the common property of said tribes. | 
‘Wherefore, claimants pray that this motion for review of the decision complained 
of may be granted, and that the said decision may be reversed, the allotments under 
the law of 1887 held intact, and the land (160 acres. each) guaranteed by the agree- 
ment of October, 1890, with the Cheyenne and ATADeHCS tribes made good, to the 
end that the law may be fulfilled. 


In connection with the departmental iacistot rendered by Acting 
Secretary Chandler (13 L..D., 185), the law and treaties, as wellasthe  - 

rulings of the Department, applicable to the ceee were poneiacned) oe a 

_ the conclusion reached that: es 

. Amy Hauser and her children are not entitled 4 alleen ts. of lands within said 


Cheyenne. and Arapahoe reservation, so long as their allotments already made under 
the act of 1887 are outstanding and uncancelled. 


In the decision of Secretary Noble, of March 3, 1893 (see letter- press : 


copy: book No. 7, Ind. Div., page 315), it was tonne 


‘That said Indians received allotments under the general act of February 8, 1887 
a Stat., 388), outside of the Cheyenne and ere pAnOe: reservation, and the same 
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Indians naeniead an sAilotnent of lands under the act ‘of March 3. 1891 (26 Stat., 1023 * 
and 1025), within said reservation, and the. latter allotments have been patentod, 
but the former have not. . | : 3 
Continuing, the Secretary said: 


_ I do not deem it necessary to again discuss the question of the right. of these — 
Indians to receive more than one allotment. I have on different occasions expressed. 


my views on this subject, which are to the eftect that it was the intention of Con-. | 


gress, by providing for each Indian a tract of land upon which he or she could | 
establish a home, to thus dissolve the tribal relations, and gradually induce the. | 
Indians to become civilized citizens of the country. 

These separate tracts of land were not bestowed in the light’ of compensation for. 
property surrendered by the tribes, but were bestowed, as before stated, in the hope 


of promoting civilization among - these people, hence the bestowal of one tract of 


land, one home, was all that was contemplated by Congress, 
‘Indian Lands—Allotmenty'(8 L. D., 647); 
John and Peter Anderson (11 L. Ds ae 
| ‘Henry Ford (12 L.D., 181) 5. | 
Amy Hauser (13 L. D., 186). : 
In accordance with these views, you are hereby requested to examine the lists : 
submitted by the Commissioner of the General Land Office, and where double— 
- allotments have. been made, and one allotment has been patented, and the other 
not, you will prepare a list of the tracts not patented,:and submit the same to me, 
- in order that action may be taken to revoke the approval of said lists. | 


The history of these cases is as follows: 7 
Some twenty years ago, Herman Hauser, B. F. Keith aia Peter. 


Shields, citizens of the United States, married Cheyenne and Arapahoe _ 


Indian wives. Prior to that time the treaty of EOE had been made 
with tliose tribes, which provided that: 


If any individual belonging to said tribes of Indians, or legally ineorporated with | 
them, being the head of a family, shall desire to commence farming, he shall have, | 


the privilege to select, in the presence and with the assistance of the agent then in | - 


charge, a tract of land within said reservation not exceeding three hundred and 
twenty acres in extent, which tract . . . . .. shall-eease to be held in common, 
but the same may be occupied and held in the exclusive possession of the person — 
selecting it, and of his family, so long as he or they may continue to cultivate it. 
Soon after the marriage of said parties to the Cheyenne and Arapahoe — 
Indian women, each head of a family was placed in possession of. — 
.3820 acres of land, which were supposed by the parties and by the — 
United States aon of the Cheyenne and Arapahoe reservation to be > 
apart of that reservation. Upon the tracts. so selected they located 
and built homes and otherwise made valuable improvements. Subse- » 
quently it was ascertained that they had been erroneously located on 
lands outside of the Cheyenne and Arapahoe reservation, and the parties’ 
- continued to reside there and make improvements. Thus matters stood 
until just before the Territory of Oklahoma was opened.to settlement, — 
“April 22, 1889, under the President’s proclamation. The lands so | 
settled and located upon are within the ae of Oklahoma as thus | 
opened. nt -_ 
The situation of these people, their occupancy of these ‘anda a and. 
the. circumstances under which they settled upon these lands, having — 
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me been brought to thie. attention of Fen. e ohn Ww. N oble, a of the 


Interior, he directed that the three white men who married Cheyenne and 
~ Arapahoe Indian women should be permitted to make homestead entries 
on 160 acres of the lands, which they had settled upon and improved; 
and that the Indian women, their wives, should apply for entry of the 
lands they occupied, to the extent of 160 acres each, under the pro- 
visions of section four of the general allotment law of 1887 (24 Stat., 
388), which law provides for allotments to Indians out of public lands. 
After the lands within the Territory of Oklahoma had been opened to 
settlement, to wit, on July 9, 1889, Amy Hauser, wife of Herman 
Hauser; Mary E. Keith, wife of B. F. Keith, and Josephine Shields, 
wife of Peter Shields, appled for allotments under the general allot- 
ment law of 1887. These selections were allotted to them May 8, 1890, 
and approved. by the Secretary of the Interior June 28, 1892. 7 | 

At the time these Indian women applied to take allotments in the 
public lands they were not residing upon the reservation provided for 
the tribe to which they belonged. The only law, if any, applicable to 

: ‘Indians situated as were these people, at the date of their applications 

for allotments was the fourth section of the act approved February 8, 
_ 1837. So much of said section as is pertinent to this, investigation ise 

as follows: | | | } 
| Sec. 4. That where any Indian not Pesidins: upon a reservation, 0 or for whose tribe 
~ no reservation has been provided by treaty, act of Congress, or executive order, » 

shall make settlement upon any surveyed or unsurveyed lands of the United States, 
not otherwise appr opriated, he or she shall be entitled, upon application to the local 
land- office for the district in which the lands are located, to have the same allotted — 
to him or her, and to his or her children, i in quantities anc manner as provided in 
this act for inion residing upon reservations; — — : 

Pursuant to the suggestion of Secretary Noble, that these women 
could take allotments under the fourth section of the act of 1887, in the 
lands they. occupied, they applied for and were allowed these, allot- 
ments. . 

Did these allottees, then, retain any such interest i in the reservation 
as would warrant the'allowance to them of allotments within said reser- 
vation ? 

The sixth section of the act of 1887 dena. as follows: 

That upon the completion of said allotments and the patenting of the lands to said 
_allottees, each and every member of the respective bands or tribes of Indians to whom 
allotments have been made shall have the benefit of and be subject to the laws, both | 
civil and criminal, of the State or Territory in which they may reside; and no State 
or Territory shall pass or enforce any law denying any such Indian within its juris-. 
diction the equal protection of the law. And every Indian born within the terri- 
torial limits of the United States to whom allotments shall have been made under 
the provisions of this act, or under any law or treaty, and every Indian born within 

. the territorial limits of the United States who has voluntarily taken up, within said 
limits, his residence separate and apart from any tribe of Indians therein, and has _ 
adopted the habits of civilized life, is hereby declared to be a citizen of the United 

States, and is entitled to all the rights, privileges and immunities of such citizens, 

: mney said Indian has been or not, by birth or otherwise, PT member of any tribe of 
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wate within iis: taericonial limits of the United Rie without in any. ‘manner : 


impairing or otherwise aifecting the right of any such. Indian. to wibal or HONE a4 


property. 
‘Subsequent to these dilouments under section four of the ae of 1887 ) 


to Amy Hauser ef al., the act of March 3, 1891 (26 Stat., 989), was 


passed. Said act, on page 1022 e¢ seq., emnbadied the agreement entered 


into in October, 1890, with the nouns and eTepalce tribes of _ 
Indians. | | 
Article three. of said agreement, found i in section 13 of the act, reads 
_as follows: | , 


Out of the lands ceded, conveyed, transferred, Sia and surrendered he ae. 
_ Article two hereof, and in part consideration for the cession of Iands named in the 


preceding article, it is agreed by the United States that each member of the said 


Cheyenne and Arapahoe tribes of Indians over the age of eighteen years shall have 
the right to select for himself or herself one hundred and sixty acres of land, tobe 


held, and owned in severalty, to conform to legal surveys in boundary; and. that the | 
father, or if he be dead, the mother, if members of either of said tribes of Indians, - 


. Shall have a right to select alike amount of land for each of his or her children under. 


the age of eighteen years, and that the Commissioner of Indian Affairs, or some one 
by him appointed for the purpose, shall select a like amount of land for each 
- orphan child belonging to either of said tribes under the age of eighteen years. 


While I am not prepared to say that Amy Hauser, and other Indians 


similarly situated, may not insist on a compliance with the technical | 
terms of the agreement as embodied in the act of 1891, or that they . 


may not be allowed to make and have approved to fiat selections as 3 


' provided for in said act, I have no hesitation in concluding that if they 
do insist upon such allotments, the application so pressed should: be ~ 
regarded as a waiver. of all a to lands outside the cee auon 
‘under the act of 1887. 


- Per ‘contra, the eres of and ‘adherence. to seeaeaER: made ra 
- outside the reservation should be regarded as a release and waiver of ~ 


whatever claim they might otherwise have under the act of 1891 within 
the reservation. 

I'am not without: doubt: as. to the sathedey of Secretary Noble. to 
allow the allotments outside the Cheyenne reservation and: within what 
was known as Creek or Seminole country, opened up under the actof 
March 2, 1889, 25 Stat., 980 (1004), as a part of Oklahoma, inasmuch as 
said lands were to be’ aiaposed of “to actual settlers under the home- _ 

stead laws only,” but, if the allotments thus made are adhered to by 
the Indians, I am not disposed to question Secretary Noble’s authority, : 
nor to interfere with said allotments, provided they be accepted in lieu _ 
of selections and allotments within: the reservation under the act of 
- 1891. The parties were located on these lands just over the line out-_ 
‘side of the Cheyenne and Arapahoe reservation, under the impression 
and belief on their part and that of: the locatin g agent that they were _ 
being located on Cheyenne and Arapahoe lands. They were thus — 
‘located under the provisions of the treaty of 1867, supra, which pro- 
. vided. selection of and Jocation aon three hundred and twenty’ 

| 2781—VvoL, 20-——4 8 | . - 


. 50 “DECISIONS RELATING TO THE PUBLIC LANDS. 


acres within the reservation. Though actually without, they were — 


treated as within. Finding the mistake, they applied to locate under 


- the provisions of the fourth section of the act of 1887, They did this 
“upon lands made a part of Oklahoma by the act of March 2 2, 1889, 


' supra. 


Secretary Noble in dliewine the ailotmente under the act of 1887. 
doubtless had in mind the protection of the settlements of the allottees, 
- and the preservation to them of their improvements. 
The Indian allotment laws have one common purpose, that of prcate 
> ing up tribal relations, encouraging the Indians to become individual 
land owners and citizens, with the right to assert and protect their 
individual and property rights as other citizens of the United States. 
Keeping this in view, said laws must. be considered and construed in 
part materia. : 
This was done by the Department, i uly 14, 1890, in the case of John 
and Peter Anderson (11 L. D., 103), when it was held that the Potta- 
—, watomie Indians might elect whether they would take allotments under 
the act of May 23, 1872 (17 Stat., 159), a special act providing for them 


-e particularly, or under the allotment act of 1887, providing for Indians _ 
generally, but that they could not. take under Bott acts. The same 


doctrine was announced in the case of John Anderson (13 L. D. , 312), 
Again, it has been held that an Indian who has availed himself of 


the benefit of the pre-emption and homestead laws is not entitled to an 


. allotment under the fourth section of the general allotment act of 1887. 
(Henry Ford, 12 L. D., 181.). | 
| An examination of inl act will show that it in terms made no such 
exceptions. The conclusion must therefore be that these and similar _ 
rulings were based on the idea that the intention of Congress in provid- 
ing allotments was to encourage the Indians to become home seekers 
and citizens, rather than remain mere member s of dependent tribes. 
A home once gotten, the purpose of the allotment laws have been 
: ‘gubserved. That which they were intended to effect for the Indian 


3 - has. been accomplished. 


It is contended, however, in behalf of the. Indians, t that to allow the 
. allotments under ‘the act of 1887, and also to allow said Indians to take 
_ lands within the Cheyenne and Asapahos reservation is not a case of 
_-double allotments, for the reason that the lands acquired under the © 
last named act are as part consideration for the surrender of the res- 
ervation, and are not allotments. But the agreement under which the 
reservation was ceded to the United States styles the lands, to be . 
received and held in severalty by the Indians, allotments, and while 
they are spoken of as “part consideration for the cession,” Lam strongly ~ 
impressed with the view that the intention was to provide homes for 
those members of the tribe who had not had the. benefit of any allot- — 
~ ment act or settlement law. 
| In this sense and having in view the general purpose of the allot- 
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ment laws, Congress by the act of 1891 provided for allotments out of — 
the territory ceded to be treated as: a part consideration for the cession. . 

_ The presumption would naturally be that the individual members 
of the tribe living on the reservation had not received the benefit of 
the general allotment laws, and the allotment to be made under the - 
act of 1891 might with propriety be styled a “part consideration for — 
the cession,” inasmuch as. by the provisions of said act the Indians - 

would get double the amount of land which they could take under the 
act of 1887, as amended by-the act of February 28, 1891 (26 Stat., 794); 
and, furthermore, would preserve to them homes. on lands with which : 

‘they were familiar, and in a locality which, by reason of their. long . 

occupancy, had come to poeeeree for them a peculiar and oe veru? -_ 
as a home. | 


Referring again es the selections made waies fie act of 1887,.16 is to. — | 
be noted that they were made July 9, 1889; that the allotments were | 


' made May 8, 1890, and were avowed by the Seer etary of the Interior _ 
June 28, 1892, about ten months aiter the decision of the Department 


of August 21, 1891, which, in effect, required Amy Hauser and her : 


- children to sleat whether inee would hold the lands allotted under the 


act of 1887, or relinquish them and take lands within the ee ae and; -- 


_ Arapahoe reservation under the act of 1891. — ? 
_ By pursuing their claims to allotment under the act of 1887, ae 
Securing departmental approval as above indicated, they might be held 
to have elected, pursuant to said decision of August 21, 1891, to take. 
- under the act of 1887, and to have waived and abandoned. all claim 


under the act of 1891. Ordinarily, under and following a decision. 
requiring an election between two claims or kinds .of claims, the con-. . _ 
tinued prosecution of the one would be regarded and treated as the a 
"waiver and abandonment of the other. ck F 


In this case, however, between Indians and the government, I am. 


not disposed to rule thus strictly, but am willing yet to allow election’ — | 


_ within a reasonable time, the result of the final choice under the one ~ 
law to be accepted and treated as a waiver of. ay claim or Ment under ee 
_ the other. } 
‘The motion for review is denied. 
You will notify the parties in interest, and Scan their decision, — 
will suspend or cause to be suspended all further action with reference 
to their claims, whether under the act of 1887, or that of 1891. | 
I am informed that inquiry at your office discloses the fact that pat- 
ents have issued to the Shields and Keith families, fourteen in number, . 
Indians similarly situated to Amy Hauser and her family. This places— 
_ the lands covered by said patents beyond the jurisdiction of this | 
Department, and under the views herein expressed will preclude the _ 
| patentees from ae any lands under the act of. 1887. : 


ae ee DECISIONS RELATING TO THE PUBLIC LANDS. 
~ SCHOOT, LAND-SETTLEMENT BEFORE SURVEY, aa 


— Oleny Vv, PALTZER. 


a A pre-emption settlement on school land, prior to surv ey initiates a right that is not 
_ defeated by failure to make final proof within the eiseary peer where the 
State waives its claim to the land involved. . 

Secretar? y Snuith to the Commissioner ie the eal Land Office, Jan~ 

(J. J. OL.) | _ wary 21, 1895. Se a. 2 (RW. C.) 


I have considered the appeal filed on behalf. of the heirs of Phillip 
Paltzer from your office decision of March 22, 1893, holding: that the 
State of Minnesota has the sole disposal of the W. : SE. $.and lots 3 
-and 4, Sec, 36, T. 131 N., BR. 39 W., St. Cloud land district, Minnesota. 
Phillip Paltzer settled upon this land while it was yet unsurveyed 

~-andon April 27, 1873, he filed pre-emption declaratory statement for 
- the same, the aoneeed plat of survey of, this eo wnShID haying been 
_ filed on March 27th of that year. | 
. Paltzer died in June, 1875, without having offered proof, leaving a 
‘widow and several children. _ | 

- The widow, and some of the children, aye: since continued #6 reside 
a uae the land. ie 

- In 1879 the widow married one Michael Kline, who has since resided 
upon the land. 

In 1881 notice was given of. intention to offer Aieae upon the filing 
| by Paltzer, but no such proof was ever offered. . 
On October 12, 1886, Paul Cichy purchased of the State, lot No. 35 

erected a house fiercon and has since improved the land. 
, On June 10, 1889, an application intended as a transmutation of the 
filing: by Phillip Paltzer, to homestead the land first described, was 


a allowed, subject to appeal by the State. 


_- By letter of October 11, 1889, the Auditor of the ee advised the 
| Jocal officers. by letter as follows: . | 

- Relying upon your (the register’s) statement that said application. was supported 
py affidavit corroborated -by the evidence of two witnesses that settlement was 
made prior to survey, the State matle no appeal and now makes no claim to the said ~ 
described lands adverse to that of the homestead application of Anna M, Paltzer. . 

Upon receipt of this letter the homestead application was allowed as 
‘homestead No. 14,608, on October 17, 1889, and final proof was offered 
thereon on. Deco be th following.. 

Against the acceptance of said eroor Cichy ee urging an. 
adverse claim as.to lot No. 3, under his purchase of the State, but said . 
-. protest was disreg arded said final certificate issued upon said home- 


stead entry. 
In considering the ptoot, your office dismissed. the. ieee by Cichy _ 


| with a view to. [eens the entry, and Cichy appealed t to this Peper 
ment. , 
Said appeal: was oousidered 4 in ace tmental decision of April 15, 1892 3 
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(14 L. D. , 384), and the case was remanded for hearing upon Cichy’s rae 


protest. 

The record made shows that the State has never selected other fond . 
in lieu of that filed for by Phillip Paltzer, and your decision holds, in — 
effect, that as proof was not made upon, said filing within the time 


fied: by law, that the right of the State therefore attached tothe — 


land, and that entry could not thereafter be allowed on behalf of the. 
hates | 

From the apenl it appears. that no claim iS made on panatee of the: — 
hens to lot No. 3, which has been relinquished in favor of Cichy, and - 
as the State seems to have waived any claim it may have in favor of. 
the heirs, and is not protesting their right to perfect claim, the sole' 


question for consideration is: was the failure to make proof within time a 


an absolute forfeiture of all claim, and has the titlé vested in the State? — 
_ There can be no. question but that the State, finding the land in the | 
possession of Paltzer at the date of survey, might have selected other. 


land in lieu thereof, or awaited the determination of his claim, and had ~ - ; . 


the settler’s claim been forfeited, the State’s title would have at once 
vested, not having in the meantime selected other lands.in lieu thereof; 
_ the failure of the settler to make proof in time does not work a forfeit- — 


ure of the pre-emption right, and even if it be admitted that the State . | 


- might have taken advantage of this failure, yet, as it has not appeared __ 
to protest against the right of the heirs to complete title to the land, 
but, on the contrary, has waived its right in their favor, I have to-direct 
that the entry made in the name of Anna Maria Paltzer, be amended. 
- tothe heirs of Phillip Paltzer, deceased, as the proof-submitted shows 
— it was so intended, and that lot No.3, De eliminated in Pe ccontance wie 


_ their relinquishment. 


- In this way the State will acquire title to said lot No..3, to the benefit 
of its transferee, Cichy, and. the heirs of Phillip Paltier will be pr 
_ tected in their possession as to the remainder of the lands. 

- Your office: decision. is accordingly modified. : | 


Z INDIAN LANDS—SISSETON AND. WAMPETON LANDS. 
_ EDWARD PARANT. | | 


- The act of March 3, 1891, and ihe proclamation of tne President isannd eee 
opening to settlement the Sisseton and Wahpeton lands, contain no provision — 
_ disqualifying persons who enter upon said lands prior to the time fixed therefor 
from subsequently entering any of paid lands. 


Secretary Smith to the Dimmisseoner of the Gener al Land Office, Jam | - 
GLH) tary 21, 1895. a (OC. W. Py) 


7 This appeal is filed by. Edward Parant fore: a decision. of your 
- office of April 29, 1893, moe for cancellation his additional home- 


stead entry for the NE. } of the SE. } and the SE. 4 of the NE. tof - 


— 34, T, 129 R. o4, Watertown land district, South Dakota. 
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The ‘otiginal entry in this case was made, November 27, 1876, for the | 
N. 4 of the NE. 1 of Sec. 26, T, 138, R. 49, Fargo land district, North — 


Dakota, and final certificate iecued to him for said tract, December 16, 
_ 1881. The land lies within railroad limits. 


- July 26,1892, Parant made his additional omestend: entry, aude the — 


provisions of the act of March 3, 1879, (20 Stat., 472). This tract is 


_ ceded land, lying within the Sisseton and Wahpeton Indian reservation, _ 
_ known as Lake Traverse reservation, and not contiguous to the land _ 
embraced in his original entry. | 

While conceding that the additional entry, which is ; invalid under 
the act of March 3, 1879, should be allowed to stand as valid under the 
‘sixth section of the act of March 2, 1889, (25 Stat., 854), if Parant is 
otherwise qualified, your office held that Hes is not. so qualified, for the — 
reason that he had settled upon and occupied the land before the hour 
of 12 o’clock, noon, on the 15th day of April, 1892, when the lands in 
the Lake Traverse reservation were opened to settlement. 

The lands in the Lake Traverse reservation were not subj ect. to entry 
or disposal under the land laws, prior to the proclamation of the Presi-— 
dent of the United States, of the 11th of April, 1892, under the pro- 
visions of the act of Congress approved March 3, 1891, (26 Stat., 1039), 
and Parant could obtain no settlement right by the occupation of this 
land prior to that date. 

- But there is nothing in the act of March 3 1891, (26 Stat., 1039), or In: 
| tie proclamation of the President, which can we construed into a dis- 
qualification to make an entry, in one who had entered upon and. occu- 
pied land within the reservation prior to the day on which these lands 
were opened to settlement. 

The statutes, and proclamation of the President, in the case of the 
Oklahoma lands, construed by the supreme court, in fie case of Smith v. 

- Townsend (148 U. §., 490), were very different from the act of March 8, 
1891, (26 Stat., 1039), and the President’s proclamation of April 11,1892, 
opening the Lake Traverse reservation to settlement. Neither in the 


~ act of Congress, nor in the Pr esident’s proclamation, is there any pro- 
vision disqualifying persons who shall enter upon the lands prior to 
the time they are opened to settlement, from ever entering any of the 


~ lands, or acquiring any rights therein, as in the case of the Oklahoma 
lands. The only clause in the President’s proclamation forbidding | 

Bons to enter the reservation, is in these words: — | | 

- Warning, moreover, is her eby given, that until said lands are opened to settlement, Pi 


.as herein provided, ail persons, save said Indians, are forbidden. to enter upon and. 
oceupy the same, or any part thereof. 


See also, the case of Madella O. Wilson (7 im D.. 153), wherein i 2 
was held that the act of March 3, 1891, opening: to entry the Sisseton — 
lands containing no penalty for enienas the reservation prior to the 
time fixed. therefor in the President’s proclamation, although said proc. 
-lamation forbids such entrance, the right of entry was not forfeited ol | 


a failure to observe said Ue noeor: 


i 
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For these reasons I can not agree with you, that Parant 3 1s ‘disquali- , - 


fied to take a homestead in the Lake Traverse reservation. | 
The judgment of your office is therefore reversed, 


| HOMESTEAD—ADDITIONAL ENTRY—ACTS OF MARCH 3, 1878, AND 


MARCH 2, 1889. 


EWING 2v. COPELAND. 


aie additional entry seater section five, act of March 2, 1889, shonld not be alipwea 
where the applicant is not at such time occupying the land covered by his One: 


inal entry. 


The right to make an saaiiehal entry under the act of March 3, 1879, extends only | 
to settlers on public lands within railroad limits who, under existing laws, ey 


- were restricted to an entry of eighty acres. 


Secretary Smith to the Commissioner of the General pane Office, Sie 


U: I. H.) : UGrY: 21, 1895. (B. Ww. C. he 7 


Ihave considered the appeal ae CO. Copeland from your office - a 
decision of July 31, 1893, holding for cancellation his additional home- 
stead entry No. 21, 045, ope certificate No. 7,365, made March 18, 1891, _ 

for the NW. 4 of the NE. 4, Sec. 35, T.95., RB. 8 E., Huntsville land 


district, Alabama, upon the contest of J ames Ewin s 
From the record transmitted upon the appeal: by Copelarid it appears 


that on January 21, 1878, he made homestead. entry No. 7999 for. the - 
SW.4 of the SE. 4, ‘Sec. 26,T.98.,R.8 E., apon which final certificate 


No. 3, 861 issued June 10, 1885. 


On March 18, 1891, he made the additional ae above. described 


. - under the fifth secon of the act of March 2, 1889 (25 Stat., 854), . 


- On April 14, 1891, James Ewing filed an affidavit of contest ae 


said additional entry, alleging prior: settlement and. also that W. C. 


Copeland was not the occupant of the land covered. by his original : , 


enuy at the time of making the additional under consideration. 


Upon the record made at the hearing ordered at the said re the ’ 
local officers’ recommended that contest be dismissed. and that. the ; 


 defendant’s entry be permitted to stand. : 
_ Upon appeal, your office decision found the following facts: 


2 


W. C. Copeland moved on the land covered by his original entry in 1863 or 1864, | 


renting the same from Mr. Patterson. In 1866 he bought Patterson’s’ possessory 


right to said original forty and twenty acres of the tract. now in dispute. - He lived | 
on his original entry from 1863 or 1864 to 1881, when he moved on the land in dis- | 


pute and resided there for five or more years. In 1886 or 1887 he moved on account 


of extreme old age and the sickness of his wife and daughter, to the house of his 
son W.R. Copeland, on the land immediately north of his original entry, and has» 


since resided there. 


Upon this state of facts you found that he was not an. occupant of - 


the land covered by his original entry at the time of making the entry 
in question, and therefore held his additional entry for cancellation. - 
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: In his appeal, Copeland ‘ions not dispute the findin g of Pats ne your — 
office, but claims that he is protected in his entry in question by the’ 


— provisions of the act of March 3, 1879 (20 Stat. , 472), and May 6, 1886 — 


(24 Stat., 22), and that although his entry was nae under the act of 
. March 2, 1889, this technicality should not. deprive him of his oS 
under the acts last referred to. 
It is plain that his additional entry was improperly allowed under 
_ the act of March 2, 1889, supra, for the reason that he was not an occu- 
pant of the land hovered by his original entry at the time of making 
the entry under consideration. 
Jt but remains, therefore, to consider whethet he is sented to claim 
the benefits of the act of March 3, 1879, and May 6, 1886, for if he is, I 
am of opinion that the fact that his entry was made under the act of 


March 2, 1889, should not deprive him of his right to the land.. 


 - The sist of March 3, 1879, grants: an additional homestead entry: to 
~~ those settlers on nriblic lands within railroad limits who were restricted 
- under existing laws to eighty acres and the act of mney 6, 1886, was of — 
. like import. | | 
- From.an examination of the record, I am unable to find that. Gone: id 
inna was restr icted under the laws in for ce at the time of making his 


- entry to the forty acres covered by said entry: Within railroad limits, 
- prior to the passage of the act of March 3, 1879,.the lands being rated 
at double minimum, the homesteader was reat ads in making entry to 
. eighty acres or one-half the quantity that might be entered of single 

- mninimum land. Copeland’s original entry covered but forty acres, and 

_. if he chose to make entry for this limited amount, there being no other 


available land contiguous with sald tract, the act of March 3, 187 9, 
affords him no relief. 
The land in question covered byt the sadtional entry bein 2a part of . 
an odd-numbered section was at the date of Copeland’s entry reserved 


 - in satisfaction of a previous grant made to aid in the construction of a 


railroad, but being opposite unconstructed road was, by the act of Sep- — 
tember 29, 1890 (26 Stat., 496,), forfeited and restored to the public 
‘domain. Tt is after this forfeiture that he aes seeks to make addi- 
tional entry thereof, as before stated. . 
From a careful review of the matter, ie aml of the opinion that Cope- 
land is not entitied to an additional entry under the act. of March 3, 
- 1879, and having found that. his entry was improperly allowed ander 
the act of March 2, 1889, I affirm your office decision and direct that 
| oe said ony? be canceled. 


DECISIONS RELATING TO THE PUBLIU LANDS. = 57> 
HOMESTEAD ENTRY—PRELIMINARY AFFIDAVIT. 
SELIG ET AL, 0, CUSHING. | 


A homestead entry allowed on preliminary. papers executed while the java is covs-. 


ered by the prior entry of another is not void but voidable. The defect in such: ioe 
case may be cured in the absence of any adverse claim, and can not be. taken ie? | 


advantage of by one who does not show any priority of. right in himself. 


_ Seer etn? y Smith to the- ‘Commissioner of the General Land Office, Tame 
GLH) wary 21,1895. (SL, MC) 


| ‘Frank Cushing, on August 24, 1892, filed application to make home-. ee 
stead entry of the SE. 4 1 of Sec. 3; 7. 104; R. 9, a a Jand district, 
South Dakota. | 

Said ap plication ocean an affidavit of eenteee against ae 
_ prior entry of one Alfred H, Sanderlins—which, ees was then, 

under contest by one Paul L. Ashley. | | 

_ As. the result of Ashley’s contest, then sendin before your * oflbas | 
Sanderlins’ entry was canceled by your office letter of October 7, 1892. 

Cushing alleges that Ashley’s contest was: ‘speculative, and fhae the 
latter had no homestead right to asser t—and the land was subject to. 
homestead entry only. However this may be, Ashley never applied to 
enter the tract. But as soon as your office letter canceling Sanderlins’ 
entry was received at the local office, the register and ‘receiver, ou 
October 12, 1892, issued certificate of entry to Cushing. 

On November 25, 1892, John P..Selig applied to make homestead. 
entry of the tract, nich the local officers rejected because of the prior 
entry by Cushing. Selig appealed: to your office, which (on January 14, 

_ 1893,) sustained the action of the local officers. Ther eupon he appeals 
to the: Department, on the ground substantially, that he (the appellant} 
was the first legal applicant, Cushing’s entry having been improperly — 
allowed, in that the application was made prior to the cancellation of 

the homestead entry then covering the ‘tract and not canceled until © 
forty-nine days afterward—thus overruling departmental circular of 


January 8, 1878, “and: all the decisions which have been rendered. 


} - thereunder, up to the present date”—citing the case of F. H. Merrill. 
(10 L.D., 364); Maggie Laird (13 L. D., 502); Hohnes ». Hockett (4 
L. D. 121); and Meyer v. Brown.(15 L. D., 307). | 
A ponisal of the cases cited shows: that they are not precedents for 
the case at bar. In each of the cases named an application to enter 
‘Was presented, but was rejected because of an existing entry. Inthe — 
case at bar the entry was allowed. The uniform ruling of the Depart- 


_- ment has been that, although an entry ought not to be allowed for a 


tract not subject to appropriation at the. time, nor allowed upon an 
affidavit made when the land was not subject 16 appropriation, yet if 


such entry is allowed, it is not void, only voidable, and the defect may — 


be cured by the nan in the absence of an adverse claim. ‘See  - 
nuns v Smith (3 L. D. , 526); Schrotberger v. Arnold (61, 1)., 425): — 
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<a ntigdl Griffin (11 L. D., 231); ‘Thomas et al. v. . Spence a CD: , 639); 7 


~ Calhoun v. Daily (14 L. D. , 490). | , 
‘Jn the case last cited the Department said that “the allowance by 
~ ‘the local officers of the application by Daily to make homestead entry of. 
the land” (then cover ed by the as yet uncanceled entry of one Janzig)— 


Followed by due compliance with law on his part, in the matter of residence, 


- improvements, and cultivation, constituted a claim which attached on the cancella~ _ 
tion of the prior entry of Janzig, to the exclusion of the right of Calhoun who sub- — 


sequently applied +o make entry therefor, and she will not be heard to question the. 


- validity of such improperly allowed entry, unless she shows that the allowance. of 


said entry is in violation of her prior right or equity. 


| ' In the case at bar, Selig shows no right or equity i in himself prior to 
October 12, 1892, the date of Cushing’s entry (the ee at that time : 


- being subject to his appropriation). 


‘Selig’s application to enter was therefore properly rejected. 
| On December 20, 1892, one William S. Hart filed contest affidavit 
against Cushing’s entry, on the ground that the allowance of Cushing’ S 
entry, under the circumstances hereinbefore set forth, “ was improper, 
illegal, and. contrary to the rules and regulations of the Department.” | 
_ Hart has not appealed from your office decision i in favor of ans and. 
- is therefore not now in the case. | ? 7 

Said decision of your office is hereby affirmed. 

{ 


eee 


MINING CLAIM—PATENT—DESCRIPTION OF CLAIM. 
SOLD AGAIN FRACTION MINING Lave. 


A patent for a minin e élaim may issue on ‘the aplication: of a company though | 
the location of said claim be made by an individual in whom the possessory — 
‘right apparently remains, where it is shown that in fact said location was: a | 
for and in behalf of said company. __ 
The receiver's receipt and final certificate should describe a mining claim by the name 
borne in the certificate of location and. official. survey. : 


| Seoretury Smith to the Commissioner of the General Land Office, Jan- 
GLH) | wary 21, 1895. (PI.0,) 


The record in this case shows that one VY. M. Clement located. a min- = 


in g claim in the Yreka mining district, Shoshone county, Idaho, on | 
August 12, 1890, and called it the “Sold Again Fraction.” On the 


of application of said Clement an official survey was made of the ground | 
and approved by the surveyor-general, on July 6, 1891, which was - 


designated “Sold Again Fraction,” and mineral survey N 0. 933. - 
~. On January 5, 1893, the Bunker Hilt and Sullivan Mining and Con- _ 
| centratin g Company, by the said Clement, as attorney in fact, made 
application for patent, in which the land alainicd is described both as 
“Sold Again” and “Sold Again Fraction,” and final entry made’ March 
25, 1893, under the name of “Sold Seu also described as ‘Saryey, 


No. 933. 
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When the matter came up for consideration in your ‘office, the appli- . 
cation was ‘rejected, because by the abstract of title it was shown that 


Clement, in his own individual capacity, held the title to said ‘mining ~~ 


claim at ‘the date of the application for patent, and did not transfer it Bi 
to the company until January 10, 1893, and the company was given 
sixty days in which to show title to said claim at the date of the appli-- 
cation for. patent, and to furnish evidence as s to the correct name of . 
said claim, | 


_ In pursuance of that order, one F. W. Bendigy who deposes that ine 2% 


is the general manager of the applicant company, and acquainted with _ 
- the mining claim in controversy, swears that Clement, who was.at the 
time of the location of the ground general manager of said company, 
made said location for and on behalf of the corporation. The claim ~ 
was located as the “Sold Again Fraction.’ It has been called the 
“Sold Again,” and was deeded by said Clement to the corporation under 
the name “Sold Again.” That the annual labor required by law had 
been performed by the applicant and paid for by it and that at the time 
of the application for patent the company was thé owner of said claim. 
Without going into detail as to the subsequent correspondence with 
regard to the matter, suffice it to say that the affidavit of Clement, 
made July 21, 1893, in London, Hneiend was | presented, By, which itis 
shown that he fone said claim _ 
for and in behalf of the Bunker Hill and Sullivan Mining and Ouiceatating: | 


Company, as its agent and general manager, and had: applied for patent on the | 
same for and in behalf of said company, and all my acts in regard to this said ‘ Sold 


Again Quartz Mine Claim’ have been in behalf and in favor of said Bunker Hill | 


and Sullivan Mining and Con centrating Company as its agent and general manager. 


Your office, by letters of August 14 and 30, 1893, held that the proof | 


submitted was not. sufficient to comply with tlie regulations, and that — 


the entry eae be ee whereupon the claimant prosecutes this 
appeal. 
It seems to me that the sowing here made is. ‘sufficient to warrant 
the. Department in issuing a patent to the applicant. It is true that . 
there has been a very lax manner of. describing the claim by the name 
under which the ground was located, but. I think it is sufficiently 
identified by the official survey and its description as Lot 933, to make. 


it certain that the identical ground applied for is that cl was 


located. It seems tome that the showing made by the subsequent - 
affidavits above quoted are sufficient, together with the deed made by 
Clement to the company, to at the issuance of a patent to it: 
_ under its application. | 
| The case relied upon. by your office, that of the Montana Goan 
(6 L. 1; 261) 1s notin point. The gist.of that case is given in the syl- 
labus. It is, that “in the absence of a clear showing of possessory 
right the application for patent must be denied.” In that case the 
applicant company had prior to. its application for patent for the land 
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: deeded. it to anorhee corporation; hence it was estopped from. claiming 
the possessory right to the property. | 
_. In view of the fact that there is no adverse dia this step may be 
2 passed to patent, upon theamendment of the receiver’s receipt and final: 
certificate of entry being changed’so as to describe the mining claim 

aS itis in the certificate of location and the official survey—that:is to 

_ say, that the receipt should be issued for the claim.as “Sold Again 
_ Fraction,” and not as itis, “Sold Again. ” For this purpose I would 
= ‘suggest that the papers be returned to the local office, and that the : 


ae company make formal application for this change. 


- Your office judgment | is therefore reversed. . 
PRIVATE CLAIM—SUCCESSION PROCEEDINGS. _ 
SYLVESTRE Bossier. | 


" Where, in the prosecution of a private claim through succession proceedings, the 
jurisdiction of the probate court is attacked, the Department will suspend action 
pending the determination of such anedeiont in: the courts. 


Secretary Smith to the Commissioner of the General Land Office, Jan- 
(J. I. Hy wey 22, 1895. 


I have considered the motion for review of departmental decision in 
the casé of the private land claim of Sylvestre Bossier, render ed on July 
7, 1893, and reported in 17 L. D., p. 56. | 7 : 

The decision now under review holds that the judgment of the court | 
through which Robinson holds title cannot be attacked collaterally in 
a proceeding before this Department, but only on a direct proceeding 
where the jurisdiction of the estate of Bossier was assumed, predicat- 
ing such decision upon the rulings of the supreme court in the case of 
Simmons v. Saul (188 U. S., 489). : | | 

The principle and eonteolling ground of error alleeed in the motion 
for review is the third ground of error, which iS as follows, to wit: 


The decision of the honorable Secretary i is plainly based upon a misapprehension 
of the language of the. opinion in Simmions 2, Saul (supra), in this: that it assumes. 
the decision of the supreme court in that case to have been based upon the eround 
that the facts neccessry to the jurisdiction of the Louisiana probate court, Sioes 
decree was there brought collaterally in issue, were set forth in the record of said 
probate court, whereas such decision was based: upon the ground, as stated in the 
language of the opinion, that the bill in equity brought by Simmons’ heirs (and not 
merely the probate record) showed the existence of the two facts necessary to the: - 
jurisdiction, to wit: that Simmons died domiciled in Washington parish and that 
. his estate was vacant. In the Bossier case appellants deny and disprove the existence 
of these two facts. : | : 7 


The ‘question as to whether the judgment of the parish court of 
Louisiana, granting administration on the estate of Sylvestre Bossier, 


gould be collaterally attacked before this Department for want of juris- 


diction in the parish court over the estate of Sylvestre Bossier, is not 
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| centively free from jonbe | ‘Even if it were plain ina adit vane that 
such attack could be made in this ‘Department upon judgments thus 
rendered, yet I believe that the better practice would be to require all. 
such attacks to be made in the proper courts of the State in which the 
judgments are rendered. | 
For this reason, I direct that all proceedings under. the décision now 
under review. be suspended. until proper proceedings can be instituted 
for the purpose of setting aside the judgment granting administration 
of the estate of Sylvestre Bossier, and until the same is ‘finally 
determined. = =. 7— | : 


DESE RT LAND ENTRY—EXPENDITURE-MAP. 
JOHN W. BILL. 


The cost of fencing may be properly shown as an expenditure authorized under section 
5, of the desert land act of March 8, 1891. _ | 
The failure of a desert entryman to file a map. showing is Sie of contemplated. 
- irrigation, as required by section four of said act, may be cured, in the absence of 
any adverse claim, by subsequent compliance with law, and furnishin g amap on 
final proof showin the character and extent of the improvements, . . 


Seoretary Smith to the Commissioner of the Gener al Land Ofiee, Jin 
| | uary 30, 1895, | (CG. W. RP.) 


“J have considered the case of J obu W. Bill on appeal from the action | 
of your office, requiring him to file the map required by the act of. 
‘March 3, 1891, (26 Stat., 1095); also to furnish new proof of expendi-. 
‘tures jeune ihe first year from his desert land entry of the NW. £ of 
Sec. 9, T. 57 N., R. 86 W., Buffalo land district, Wyoming. | 3 

“The 4th section of said act requires the entryman to file a map of ie 
and, which shall exhibit a plan snOwine the mode of ce 
irtigation. | 

The 5th section provides for the expenditure of not less than $1 per 
acre each year on the land, until he shall have expended $3 per acre 
in water rights, in. Sennen improvements, in ditches, etc., and it 
requires that each year the party file with the register, es by the 
affidavits of two or more credible witnesses, that he has expended: $1 
per acre, and the manner in which it was expended, and a failure to file 
‘such testimony works a forfeiture of the entry, and the 25 cents per 


- acre paid to the government. At the end of the third year he’ shall 


file a map or plan showing the character and. extent of his improve. 
ments, ete. — | 
~~ In the case at bar, the entryman shows 5 $200 expended for a mile and - 
a half of wire fence, including cost of wire, posts, digging. post holes, 
setting posts and stretching wire, during the first year. Since the. 
appeal was filed, the entryman has filed his proof for the second year, 
‘in which he ee $175 expended for making one mile of ditch to irri- 
: gate sald land, and for: the purchase of water right to reclaim It. — 


pee ee See oe ot Beka na in “ES 
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I eaaned coneur witle your nie ‘in ‘he opinion fiat the expenditure: _ , 


for fencing was not a proper expenditure under the desert land law; — 


but clearly the ruling of your office as to the entryman’s obligation to 
file a map of the land at the date of his application to enter it, is cor- 
rect, but the entryman has evidently acted in good faith, and if he 
complies with the law and files with his final proof satisfactory evi- 
dence of having complied with the law, with a map showing the char- 
_ acter and extent of his improvements, there being no 0 protest or adverse 
_ claim, his proof will be considered. 7 =~ 
Your office decision is poenes accordin Bly. 


‘PRICE OF LAND-— COMMON GRANTED LIMITS. | 
| a AMES McVicar. 


Land lying within the common ten mile oranted limits of. the Chien; 3 Minne- 
apolis and Omaha, and Wisconsin Central roads, under the act of May 5, 1864, 
and excepted from the operation of the grant to the latter company by the 
indemnity withdrawal made under the grant of 1856, is properly rated at 

- double, minimum price. | 7 . 


| “Seoretary Smith to the Commissioner of the General Land. Office, Jan-— 


a. I. H.) | _ — UaTY 22, 1895, : | ee (Ff. W. 0.) a 


--T have considered the anual filed in behalf of Pl ah McVicar, from. 


- your office decision of November 2, 1893, denying his application for 


- repayment of the double minimum’ excess eke of him to be paid 


ein completing entry for the W. 4 of the SW. 4, NE. 4 of the SW. 4; | 
_ SE. 4 of the NW. 4, Sec. 27, T. 47 N., R. 10 W., Ashland land district, 
Wisconsin. 

‘This land falls within the idemnieea limits of the grant made by ‘hel | 
act of June 3, 1856 (11 Stat., 20), to aid in the construction of the road © 
now known as the Chicago, St Paul, Minneapolis and Omaha railroad , 


_ company. 


_ By the act of May 5, 1864 (13 Stat. , 66), said Seale was increased. 
from six to ten sections pore mile and this tract fell within the enlar ged : 

= granted limits. . | 
By the same act a ames was jade to aie in ‘the construction of a 


—~ yailroad now known as the Wisconsin Central railroad: This tract also 


. fell within the granted limits of said erant so that it was within the 


common ten mile granted limits of the two roads under the act of May — 


«5, 1864, supra. : 
Sst Within said sulenpedt common limit it has been. held that: the grant 
made was of a moiety on account of each of the roads, but as the lands 


had been previously reserved for indemnity purposes on account of the 


7 grant of 1856, they were thereby excepted from the operation of the 


. _ grant for the entra company, leaving the United StatesandtheOmaha 


: company tenants in common as to the odd numbered sections within 
‘such conflicting limits. See 10 L. ‘D., 63 and 147; also iW L. D., 615. 
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ie tiie era tee of the Omaha grant said company was required to = 


make selection of lands within the common limit equal to its moiety, to 7 | 
which it was given full title, the remaining lands being held to apply — 


_ to the moiety for the Central company’s grant, which being defeated by '— 
the reservation under the act of 1856, as before stated, were opened to 


entry. The land in question is a portion of that restored, and in com- — 


pleting entry therefor, McVicar was required. to pay at the rate of - 
$2.50 per acre or the double minimum price. 
By the fifth section of the act of May 5, 1°64, supra, it 1S ence 


That the sections. and parts of sections of lands which shall remain to the United = 


States within ten mites on each side of said roads, shall not be sold for less. ‘than _ 
double the minimum price of the public lands when sold. 

The land in question being within ten miles of the Omaha road, a 
remaining to the United States, for the reasons: before named was 
properly rated at double the minimum price and your office decision 
rejecting the application for Repayment on account thereof was proper 
and is hereby affirmed. 

The lands involved in the case of Thos. A. Holden (16 L. D., 493) and 7 
Ewd. D. McGee (17 L. D., 285), have a different status from those under 
consideration. In said last named cases the lands fell within the con- 
flicting limits of the grants of different dates, and the earlier grant, on 


account of which they had been reserved in its satisfaction, was in ' 


each case forfeited, and in the act of forfeiture a price was fixed upon 
the forfeited lands at $1.25 per acre. : 

It will therefore be seen that the decisions in. said cases can have no 
application to the state of facts presented in the matter of the app Pees 
tion of McVicar under consideration. 


HERINGTON 4%. ‘Oamenait a: 


Motion fest review of departmental. decision of J uly 26, 1893, VW L. D., 
129, denied .by Secretary Smith, J anyery 22, 1895. 


RAILROAD LANDS—SECTION 5, ACT OF. MARCH ee 1887. 


HAYDEN »¥. MonTGOMERY. 


The right of a purchaser from a railroad compauy to perfect title, under section 5, 


act of March 3, 1887, is not defeated by an adverse homestead claim originating 


subsequently to said purchase and under which no settlement right is shown. 
Secretary Smith to the Commissioner of the General Land Office, Jan- 
‘(JA BL), , wary 22,1895. » | * CW.) 


- The plaintiff in the above entitled case presents a motion for review 
of departmental decision in said case, dated October 9, 1894 (unre: 


_. ported). 


Ron a re- examination of the record and the decision complained of i in 7 
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Ceannection with the: var ious grounds. embodied i in nthe foun for review, 7 


no sufficient reason is found for granting said motion. 


It appears that the lands involved in this controversy. were included | 


mee : within the limits of a grant to the Denver Pacific Railroad Company, 
- which, on account of existing entries at the date when said enant z 


-attached, did not pass thereunder. 
The defendant seeks to acquire title to the land under the provisions | 
-of the act of March 3, 1887 (24 Stat., 556). The plaintiff seeks to acquire 
title to the land ander the feresteud laws. _ 
The defendant purchased the land in controversy from said railroad 
company at a time when it was supposed that the railroad had a title 
to the same under its grant. 

The right of defendant, therefore, is superior to the right of plaintiff, 
--unless the plaintiff’s claim is covered by one of the provisos embodied 
in the fifth section of said act of 1887. . | | 
- Jt is very clear that the plaintiff’s claim is not dpered by the first 
- proviso for the reason that her claim did not exist at the date of the 

_ .Sale to the defendant in 1883. 
- In the decision under review it was adjudged that since she went 
«upon the land on March 4, 1885, she performed no act of settlement — 
under the settlement laws of the United States that would indicate that — 
she intended to claim the land under said laws, other than the mere 
_ filing of her homestead application in the local office. 
Inasmuch as her claim under the second proviso aforesaid must rest 


- upon settlement rights, and not upon the filing of an application, it iS 


-clear that the same is not covered by the last mentioned proviso. The 
motion 18, therefore, denied. i 


 PRE-EMPTION ENTRY—SECTION 2260 R. S. 
JAMES CASH. 


“Under the selon inhibition i in ection 9260 R. S. a person who removes from land of ~ 
his own, acquired under the provisions of the homestead law, to reside on the 
public land in the same State, is disqualified as a pre-emptor. 


Secretary Smith to the Attorney- General, January 22, 1895. 
(J. I, AL). - | (J. L. McG.) 


I transmit herewith copy of a communication from the Commissioner 
-of the General Land Office, with the inclosures therein referred to, 
recommending that a request be made for the. institution of suit to— 
vacate the patent issued on September 11, 1890, to James Cash under 
his pre-emption cash entry: I No. 16, made February 20, 1893, forthe NW. 

 -£of the SW. 4 of Sec. 3, the H. ., of the NE. 4 and: the NE, 4 of the 

SE. f of Sec. 4, T. 35-N., 'R. 8. W., Durango land district, Colorado. | 
The ground upori-which. said suit is recommended is that the defend- | 
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“ait removed fr om land of his own in. the | same State when tie took up | 


his residence on his pre-emption claim. 


In submitting this case for your scusid annua, I desire to eall to your | 

attention the law under which this entry was made and the provision - , 
of the homestead law under which Cash acquired title to the land from 
_ which he removed, that you may consider the question whether land 


acquired under the homestead law is. of the character of land. contem-. o 4 


plated by the act of 1841 (Sec. 2260 of the Revised Statutes), which 
declared that no person should acquire any right of pre-emption under 


said act who quit or abandoned Jand of his own to reside upon pane - 


— land in the same State or Territory. 

The pre-emption law contemplated that no one should. be: entitled to 
the right of pre-emption who was the owner of land in the same State 
or Territory in which the right was sought to be exercised, and that, 


having once exercised the right, he was “disqualified from making. _ 
- another pre-emption filing... The homestead law, passed May 20, 1862, - 


provided another mode of obtaining patent to the public land, to wit: 


by residing upon and cultivating the land for five years. This act pro: | 


vided (Sec. 2299 I. 8.) that 


nothing contained in this chapter shall be so construed as to impair or interfere in any — 
manner with existing pre-emption rights, and all persons who have filed their appli- — 


cation for a pre-emption right prior to the 20th cere of May, 1862, shall be entitled ; 


to all the privileges of this chapter. | | 

. Construing this section the Department fae held that the first oe 

_ of this proviso intended to secure to those who might avail themselves — 
of the benefit of this act the then existing right of entry under the 


pre-emption law, and the second part of the proviso was intended to ot 


secure to those who might avail themselves of the pre-emption Jaw the 
_ benefit of the homestead law also. See 4 L. D., 441; 2 Lester, 267. 
So it has become a settled rule in the Depar iment ‘that a@ person who ° 


| has availed himself of the benefit of the pre-emption law and received. 


the full number of acres allowed by the act can also enter an additional | 


one hundred and sixty acres under the homestead law and vice versa, .. 


and the only limitation upon this right is,that he shall not be permitted. 
to consummate both entries at the same time, for the reason that the 
law requires residence on each tract during the life of the filing or 
entry, which can not be maintained on two different tracts at ne ‘same 
time. 


Section. 92.99 of the Revised Statutes, providing that “nothing con-. oe" 
tained in this chapter shall be so construed as to impair or inter fere j in * 


any manner with existing pre-emption rights,” has been construéd by: 

the Department to mean that the consummation of a homestead entry 

shall not.in any manner impair or interfere with the right: of thé home- 

_steader to purchase an additional one hundred and sixty acres by 

complying with the provisions of the pre-emption law. i 

~ Now, as the pre-emption law requires bona fide residence on. the tract 
12781—VoL ata 
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a 3 frofis the time’ of settlement: until ithe. making of final Dieoe a person 4 7 
te. who had made a homestead entry would be compelled for that time to z: 


| quit his homestead in order to avail himself of the benefit of the pre- — : 


-. -@inption law. If such removal is to be construed as working a dis- _ 
qualification of such person to make pre-emption filing,it would seem 
that such construction not only DnpAlts; but abuelavely, defeats, the . 
. right guaranteed by the law. 


L desire also to call attention to the. language of the pre- emption law 


of 1841 (supra—Sec. 2260 R. S.), which ‘provides: that the peoueae 7 
- elasses of persons, | . . 4% 
unless otherwise specially novia: for by jie shall fot acquire any right by pre- 
_ emption under the provisions of the preceding sections, to wit: . . .-. No | 
person who quits or abandons his residence c ou his own aud to reside + on the. public L 
a Jand i in the same State or Territory, — | 
Tf the ruling of the Department that a person’ is entitled to the full | 
- benefit of both the pre-emption and homestead laws is the proper con- .” 
as struction of the homestead act, then the question arises whether the = 
ae provision of said act that nothing contained therein “ shall be so con- 
_ s6rued as to impair or interfere in any manner with. existing pre- emp- 
- ‘tion rights,” is not a special provision by which a per sol Inay acquire © 
-Jand under the pre-emption law, although‘he may have removed from __ 
- Tand of his own, in case such land of his own from which ne removed —_ 
was acquired under the homestead act. a 
I would | state, however, that the ruling of the hein has been a 
7 that, although a person may move from his completed pre- emption entry — 
= to consummate a homestead entry, yet he could not move from a home- 
a stead. entry to which he had acquired title under the laws, to makea ~ 
* pre-emption entry, for the reason that it would be in violation of Section 
2260 of the Revised Statutes, prohibiting any person from making a — 
: ve pre- emption entry who moves from land of his own in the same State or < 
- fFerritory. And under the rulings of the Department, which have been 
adhered to from the date of the passage of the homestead law, the pr e- —_ 
-- @maption entry of James Cash was in violation of law, and proceedin, Bs _ 
>. ghould be instituted to cancel the patent issued to him. -~ <a 
_. If, therefore, in your opinion, there is no doubt as to the correctness | 
ee SOE the departmental decisions, referred to, I request that you cause suit — 
_- to be instituted to secure a cancellation of Cash’s patent, in order that . 
' there may be a judicial determination: of the question, which is one of _ 
: \ 
~  mauch importance In the administration of the land laws and involves 
: the stability of titles acquired under those laws. | 
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_ DESERT LAND ENTRY—ASSIGNEE— CITIZENSHIP, 


Fre. W., KIMBLE. 


The word aber ? Os Tee in section 8, of the amendatory act of Mareh 3, 1801, does 
not mean final entry, but should be construed as applied to the original entry. 
Under the provisions of said act the assignee of a desert entryman need not show on’ oP 
final proof that he is a resident. citizen of the State or Territory in which the 
land is situated. Jt is sufficient in such case for the assignee to show oe heis 
 acitizen of the United States. 


Secretary-Smith to the Conunissioner of the Genorat Land Office, Jan 
(J. IH.) . | - wary 22, 1895, _ | (P. J. i, 


. The land eoiged in this appeal is the N. 3 of Sec. 33, T.558., ‘B.6 
w., Tucson, Arizona, land district. 
 . The re0erd in this case shows that. Henry MePhoul filed his aeciang | 


tion of intention, on March 24, 1892, to reclaim desert land described 


above, under the acts of Congress of March 8, 1877 (19 Stat., 377 ), and 


- March 3, 1891 (26 Stat. , 1095), and on November 18, 1892, he transferred - 


the same to “Fred Ww. Kimble, of Oakland, Alameda County, Cali- 
fornia.” On April 8, 1893, Kimble, as assignee, presented his own 
affidavit and those of James C. Kimble and Eliza Kimble, made before _ 

the register of the land’ office at Tucson, Arizona, setting forth the _ 
amount of money expended by the assignee during the first year of the 

entry. The several afiiants say in their separate affidavits, that they 
are “of Los Angeles, California.” This proof having been forwarded, 
your office, by letter of August 15, 1893, declined to recognize the 
assignment, on the ground that the assignee, not being a resident of _ 


the Territory within which the land is located, could not make final — - 


proof and eutry, and inasmuch as he could not do so, the assignee | 


- would not be permitted thus to hold the land for three or Aone rg Oars: 


Kimble has appealed. | 
The act of March 3, 1877, déclaves that it shall be lawful. for ile 


. citizen of the United States, etc., to file a declaration under oath that 
he intends to reclaim a tract.of desért land by conducting water thereon ~ 


within the period of three years thereafter. This declaration shall 
describe the land. It further provides that at any time within the 
“three years after filing said declaration” upon making proof of the 
reclamation, and ou payment of the sum of one dollar per acre for not 
exceeding six-hundred and forty acres “a patent for the same shall be 
issued to him.” The proviso of this section is. “‘ that no ‘person shall be ~ 
permitted to enter more than one tract,” ete. | 

It will thus be seen that the statute designates the first ae in the 
acquirement of desert land as a “ declaration” and then provides that 


. he shall not enter more than one tract. An examination of the circular —. 


of June 27, 1887 (5 L. D., 708), to registers and receivers for their guid- 


ance under this act will show that the Department tr eated the filing - a: 


of this declaration as an entry of the land. For instance: “desert. 
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oe land entice are aot assignable, and the transfer of such enitrids wlidther. | 
by deed, contract, or agreement, vitiates the entry. An entry made- 
| a in the interest” of any other ° ‘person, etc., is illegal (paragraph 2, page 
eee TOD) S It is conclusive that this language referred to the original op 
made by,the filing of the declaration, because the ' Department would — 
not attempt to control in this way the land a(ter final entry. | | 


Again, paragraph 10 (page 711), provides that’ “persons making 7: 


7 — desert entries must acquire a clear riglit” to the use of water, and “a_ 
~. person who makes a desert land entry before he has secnted a water 


: right does so at his. own tisk, and as one ouny,e exhausts his right of 


entry,” ete. 


It would seem to be a work of supererogation to discuss this matter. 
* tor I think an examination of all the adjudicated CASES and prior and 
subsequent instructions issued will show indubitably that the term 


ba entry is used uniformly fo denote the original act as an entry of une 


3 land. (See instructions.of July 22, 1885, 4 L. D., 33.) ) 

This act was amended by the act of March 3, L891, by adding thereto 
five sections. It i is not necessary to consider in this case this amend. © 
ment generally, but only specifically as applied to ie particular question 
in issue. 

In section four it is said “that at the time of the filing of the: dei 
ation hereinbefore required,” etc. Here again the word declaration is 
used by Congress as descriptive of the initiatory act in acquiring desert 
land. ‘Further along in the section it provides that “persons entering 
- or proposing to enter separate sections or fractional parts of sections, 
may associate together in the construction. of canals,” etc. Congress » 
seems to have employed the words “entering” and “enter” in the cul- 
minating act resulting from the filing of the declaration the same as in 
the original act;: that is to say, an entry is made on the reception of — 
the declaration, the same as if the application for a homestead entry 
had. been accepted, then the land was “entered” and the “entry” is 
complete for the purpose of segregating the land. If there was any — 


doubt about the interpretation of the language and intent of Congress, 


the language of the fifth section would be conclusive of it. That oe 
tion provides that the land shall not be patented “unless he or his. 
_ assignor shall have expended” at least three dollars. per acre in the. 
| “necessary irrigation, reclamation and. cultivation thereof.” This 
expense may extend over three years at the rate of one dollar per acre. 


- per year. Then, “within one year after making entry for such tract of 
-. desert land as aforesaid, the party so entering shall expend,” etc. 


- The 7th and Sth sections of the amendment read as follows: | 


—- See. 7. That at ally time after filing the declaration r and within the period of four . 
years thereafter, upon making satisfactory proof +0 the register and the receiver of 


the reclamation and cultivation of said land to the extent and cost and in the man- : 


- ner aforesaid, and substantially i in accordance with the plans herein provided for, 
na and. that he orshe isa citizen of the United States, and upon payment to the receiver. 


Le , of the additional sum. of one > dollar. a acre 2 for said land, a patent shall i issue there- 
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for to the applicant or his assigns; but no person or association of persons shall hold 
by assignment or otherwise prior to. the issue of patent, more than three hundred 
-and twenty acres of such arid or desert lands but. this section shall not apply to 
entries made or initiated prior to the approval of this act. Provided, however, That - 
additional proofs may be required at any time within the period prescribed. by law» 
and that the claims or entries made under this or any preceding act shall be subject — 
to contest, as provided by the law, relating to homestead cases, for illegal inception, 
sbandonment, or failure to comply with the requirements of law, and upon satis- 
factory proof thereof shall be canceled, and the lands, aid moneys paid ce 
shall be ferfeited to the United States. — 

Sec, 8. That the provisions of the act to which’ this is an amendment, ‘and flies 
’ amendments thereto, shall apply to and be in force in the State of Colorado, as wel] : 
as the States named in the original act; and no person shall be entitled to make entry 
of desert land except he be a resident citizeu of the State or Territory in oe the | 
land sought to be entered is located. -_ 

In section 7 the word “entries” is used as synonymous with “ claims.” 
The language used in section 8, that “no person shall be entitled to 
make entry of desert land,” is that which seems to have been construed. 
to mean final entry. 

The instructions of April 27 , 1891 (12 L. D. 405), paragraph 9 (page 
406), embodies substantially the same language as that used in the last » 
paragraph of section 8, quoted above, and adds “citizenship and resi- 
dence must be duly shown.” This rule seems to have been intended :to~ 

apply to those making the initiatory entry, and as such it is in accord. 

with the statute. It appears from the closing paragraph of said cir- _ 
cular on page 407; that further instructions and blank forms for sub- 
mitting final proof were to follow. : ; 

The instruction of the same date (14 L. D., 565) was stabatly pre- 
pared for the blank forms then submitted.. Some changes had appar- 
ently been made in accordance with suggestions from the Department, | 
and another change is suggested in the interrogatory as to the citizens 
ship of the claimant. The circular then proceeds— | 
_In explanation of this, you say that the inhibition in section 8, of the — land 
act as amended, contained in these words: ‘‘no person shall ‘be entitled to make _ 


. entry of desert land except he be a resident citizen of the State or Territory in which 


, the land sought to be entered is located” applies to the allowing of entry and not to 
the making of final, proof.: This construction would be equivalent to saying that a _ 
claim under this law initiated by a resident might be completed ‘by a non-resident. 
This would offer a great incentive to non-residents to procure the filing of claims by 
residents for the very purpose of evading the restrictions evidently attempted to be: 
_ imposed by the words quoted above, and I do not think-a construction that would 
bring about this condition ought te be adopted “unless the language used precludes _ 
_ any other conclusion. That condition does not obtain here. Parties secking EO.” 
- obtain title under the. provisions of this act’ must show required qualification : at the , 
date of the final proof as well as at the filing of the declaration. 

I have caused to be added immediately after the word “born” in question 2 of the | 
deposition of applicant in oe land final Deeeh the words ‘‘and where do younow | 
‘ reside.” 3 

The circular as now siimitioa: and the forms accompanying it, amended iu the 
particular here indicated, seem sufficient and proper to- oaHty out the ain. of the . 

oo and are herewith retur nee with my approval, | 7 


od 


i 


a x 
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- My mredaceceor t in thie instruction rediiined: the énteyman t to show at 


‘the date of final proof that he was a resident of the State or Territory -_ 


- in which the land he was seeking title to was situated, and ereiue 3 
that a non-resident could not make such final proof. | ; 
This holding was emphasized and carried one step further by cir- 

cular of J anuary 26, 1894 (18 L. D., 31), as follows— 


In the matter of the assignment of desert land claims, as recognized by the act of 

- March 3, 1891 (26 Stat., 1095), I have to advise you that this Department, in the 
construction of said act, holds that the assignee. must possess the: qualifications 
required of the original applicant in the matter of citizenship and residence in the 
State or Territory in which the land claimed is situated. See 14 L. D:, 565. , 
You will, therefore, require the assignee, whenever the assignment of a desert 
claim is filed in your office, to show the qualifications exacted of an orig inal appli- 

- cant under the desert land law, in these particulars, and advise him that if he fails, 
- within thirty days from notice, to make the showing required, that his assignment 

~ -will not:be recognized. All assiguinents filed, however, should be forwarded to this 
— office with due report of action taken thereon. : . 


“It will be seen from this more recent snendient chat ‘he assignee - 


of a desert land entry must show that he possessed the qualifications os 


_-theretofore prescribed for the entr yman, or original applicant. 


After more mature deliberation on this subject, I am disposed to 


think these instructions take too narrow a view. of the statute, and. so 
far as applied to this question of citizenship, are erroneous. 

- From'‘what has been said hereinbefore i in regard to the word « entry oe 

as used i in the statute and amendment, it will be seen that it applies. 

| only to the original entry, and that the qualifications of those entitled 

_ to make entry as prescribed in section 8 does not include the assignees. 


fats of any original entryman in the matter of making final proof. 7 It will 


be observed that in section 7 is found the method to be pursued to. 
obtain patent. It provides that at any time within four years upon 


. making satisfactory proof of the reclamation and cultivation of the — 
land to the extent expressed ; ‘that he or she i is a citizen of the United - 
- States, “~and‘ou payment of the additional sum, patent may issue ‘to ve 


_ the applicaut or his assigns.” 
~ Congress contemplated an assignient of these desert land entries. 

The object of making this class of entries an exception to the unvary- 
ing rule—except-as to coal, entries—can be readily understood. It is. 
-&@ matter of common knowledge that the effecting of a thorough or 
sufficient reclamation of desert lands in many instances involves the 
erection of permanent dams or reservoirs for the purpose of storing the 
water in the season when at food, and the construction of canals for 
carrying the water many miles in lene te From these canals lateral 
ditches must be run to the particular tracts to be irrigated. All this 
means permanent. structures on exact grades to prevent washing; head- 
gates wherever the lateral ditches leave the main canal, constructed : 
accurately to avoid waste, and. so that the quantity of water required — 
‘May be exactly measured. It is needless to say, perhaps, that all this _ 
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réquires a greater amount of sapital ofttimes than can be farnished ‘by 
the residents in the desert country. To induce those of our people who 
have the money to further these great enterprises, Congress wisely 
provided that these desert entries might be transferred under certain — 
limitations and restrictions so that the assignees who have invested — 
capital in the construction of these waterways might be assured of 
some compensation for” their outlay. If the construction her etofore 
placed on this act is to prevail, that the assigns must also be resident 
citizens of the State or Territory where the land is located, it femene 
defeat the object Conzress had in view. | 
It seems that this was not the construction placed upon this statute | 
by your office originally. It is stated that the register at Tucson sub- 
- mitted this question to your office: Can entrymen assign to any one 
nota residént citizen of this Territory?” In answer to that question, 
on. April A, 1892, your office replied: “There is nothing in the desert | 
land law that requires an assignee to be a resident citizen of the State © 
or Territory in which the laud is located, and I am of the opinion that — 
~ this i is not necessary. An assignee must show at the time of proof that. 
he'is a citizen of the United States.” Itis stated that this letter was. ; 
published in the newspapers of Arizona on the authority of the regis-. _ 
ter. Under the authority of this letter people were advised by attor-_ 
neys and promoters in accordance therewith, and it is Stated by coun. 
sel that— : . aoe 


millions of dollars have already been Sapenied: and the works is still going on, im 


the constriction of large and substantial dams and: capable canals, and the pro- 


moters of these enterprises are of necessity pound to look elsewhere to imduce men 


of capital to come in to make something of value grow, something beautiful to — 


bloom, where nothing but sagebrush, gr easewood and cacti has met the eye for eter 
nal centuries before. 


- While this inay bea somewhat fancy eeuae of the zealous. aiveouies os 


yet it is not difficult ‘to conceive that. men have been persuaded to 


invest capital under your office construction. of the statute in this _ 


hguxeow enterprise. | 7 
_J am therefore of. the opinion that the word ei enter? ” as used in sec+ 


ion Sof this statute does not mean final eutry, but should be construed 


as applied to the original entry; that the assignee of an entryman need 


not show by final proof that he is a resident citizen: of the State cr 


| Territory i in which the land is situated; that it will be sufficient for the 
assignee to show only that “he or she is a citizen of the United States.” i 
The said circular of April 27, 1891, in i4 L. D., 565, and that of Jan- | 
-uary 26, 1894 (18 L. D., 31), are hereby revoked and recalled, in so far 
as they conflict with what j is herein said, and, if deemed advisable, you 
will prepare instructions in accordance with this opinion. : 
_ Your said office judgment is therefore reversed. : 
" J find in the files the affidavits of the original entryman, Arthur B. 


Black, and Jennie B. Black, made November 18, 1894, in which they 


Swear that the original entryman made the poate ed expenditure dur | 
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ing the first year. of said. Gay “Tiese affidavits have ecw. filed be y 


this Department since the appeal, and inasmuch as your office has. not — - 


ee upon ace they are retur ned for your consideration. 
THE Gopparp. Prox Grocer Co. 


’ Motion for. review of departmental decision of J uly 2, 1804, 19 i D., . | 
Ws, denied by Seer etary Smith, J anuary 30, 1895. 2 : 


od 


a _ "BAILROAD LANDS—SETTLEMENT RIGHT—ACT OF OCTOBER 1, 1890. _ 
| SHOW 0. BRETZKE ET AL. | 


es One who, under the act of October 1, 1890, iransfets his antieeent Aah and selects 
in lieu thereof a tract to hin another holds a superior claim, must cape 
to an order of cancellation on proof of the. prior ch aim, 


“Sceretary Smith _ the Uae eee of the. Gener al Land “Office, Jan- i 
wary 80, 1895. oe -  (E, W. (©), 


oy have soneiiened the motion Otavandled: with your office eter of 
‘June 13, 1894, for the review of departmental decision of April 16, he 
- 1894, or dering the cancellation of the entry by H. A. Bretzke, covering a 
. the NW. 3 1, Sec. 29, T. 49 N., BR. 9 W., Ashland land district, Wisconsin, | 
-and directing that A.B. Show be. Je permitted to make entry mee as 
"applied for. a 

This land is a part of that é appertaining to the eneonsen ucted potion 
he of the grant for the Wisconsin Central Railroad company, which was — 
_ forfeited and restored to the public domain by the act. of pepteuter 
29, 1890 (26 Stat., 496). 


‘Acting under japeicuiode fir om your office these lands were for mally ; 7 


opened for the allowance of entries on Februar y 23, 1891, and on that | 
day H. A. Bretzke made application under the provisions of the act of 


. October 1, 1890 (26 Stat., 647), to transfer his claim from certain lands — © 
within the indemnity iinits of the grant for the Northern Pacific Rail- 
road company in the State of Minnesota to the land in question. This 


_ _ application was duly eer and cash certificate issued. for the Jand - 


In question. — 

On the following day Show applied to: aie Nameatoad nie for this 
land and his application: was a, for. conflict with» the entry by » ; 
'_ Bretzke. . 


> On March. 20, 1891, he filed an 1 affidavit of contest pone: the entry i ; 


by Bretzke alleging ae (Show’s) prior settlement, upon which a hear-. — 
ing was ordered, the notice wpeins served on the defendant Lier 


an on May 26, 1891. 


- ‘On the day fixed for the hearing Bretzke failed to enter an appear: . 
‘ance but one Fr ank H. Libbey, by attorney, moved to dismiss the case me 
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on the ground that he was a transferee of Bretzke and had notreceived 


notice of the hearing. Said mnewen was overruled: and hearing was. _ 


‘proceeded with. . 
Upon the testimony adduced the local officers found in ‘favor of 
Bretzke, but upon appeal your office reversed said decision and oe ed- ° 
the cancellation of Bretzke’s entry. | 
Upon appeal to this Department the case was consider ed in the deci- or 
sion now under review, and the decision of your office was sustained. 
In said decision a motion for rehearing filed on behalf of Libbey, the 
intervenor, on the ground of newly discovered evidence was consid- 
ered and it was held: “In view of the fact that this evidence relates 
to neglect on the part of Show, since the date of said hearing, it can 
not be seen wherein it affects the finding on the original contest.” _ 
In said decision the regularity of the alleged transfer from Bretzke 
to Libbey was considered, and it was held that the same was not suffi- 
cient to give Libbey a sanding in the case and that he should not have 
been allowed to become a party to the record. . = 
The motion for review urges error in the matter of the several hold- 
ings made in regard to the alleged transfer of Bretzke’s entry, which, 


- however, were unnecessary. to the decision under review and will not — | 
_ be further considered. | 


It will be remembered that Shows canis was based upon the 
- ground of prior. settlement and having established this fact he was 
entitled to make entry as applied for. In order to permit the allow- 
ance of his homestead application it was necessary to clear the record 
of Bretzke’s entry, which was ordered canceled. 
It seems that Show’s subsequent compliance with law has been ques- 


tioned by Libbey, and this Department is petitionéd in the exercise of 


its \upervisory authority, to permit the entry by Bretzke to remain of ~ 
record pending the determination of future proceedings against Show," 


for the reason that said entry being a transfer of claim under an act — . 


of Congress limiting the time within which such transfer might be 

made, should it now be canceled, could not be again located. | 
For this condition: Bretzke is alone responsible as he made selection 

of the land to which his transfer was desired, and having applied for 


land to which another hada better claim his entry based upon the | 


_ transfer, must, upon proof of such prior claim, be canceled. 
_ The motion alleges nothing new in so far as the prior claim made by © 
- Show is concerned, and said motion is accordingly hereby denied, ~ 


DICKINSON , AUBRBACH. 


“Wioion for review of departmental decision of J anuary 15, 1894, 18 | 
| s D., 16, denied RY i i el; eens 30, 1895, e 
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“scroor, INDEMNITY-SELECTION-HOMESTEAD ENTRY. ¢ ee 
“Stare OF OREGON v. “VIEDERNELL Er AL. | 


i” OA | school indemnity selection shpuld not be allowed: to embrace a tr act appropriated a 
bya prior uncanceled homestead entry. ag 


A sie, y Smith to the Commissioner of the General. Land Orion, a an + 
| wary 30, 1895. ; 


ee have considered ihe appeal of the State of Greson from your office 


- . decision of June 7 7, 1893, holding for cancellation. that portion of school | 
- Se saaa delections of the State of roe described as the N. 4 of 

the SW. 4 and the SW. 4 of the SW. 4 of section 1, and the NE. $ of 
the SE. £ of section 2, ts “19 S., R. 31 B., and contained | in list No. 22 


of said selections, : in your office, on the oud that said selections are — 
in conflict with homestead. entry No. 867, made by Frederick Vieder- 
~ nell September 14, 1887, in Burns land district, Oregon, said selections 


~ . being of subsequent date to said homestead entry. 


Itis urged on the part of the appellant that the seiestions SO made ee 


- r ; of school indemnity land, should be considered as an attack upon the — 
~ entry, and is. equivalent to a contest. This is urged, not upon any 


authority of adjudged cases, but it is asserted that applications. to — 


ae make entry have been held to have such character in. relation to selec- 


tions of the same tract, (Niven v. State of California, 6. D., 489); 
| (George Schimmelpfenny, 15. 1. D., , 549) and that the converse of ae 
proposition must be true. .. 
-. The cases in which the doctri ine is held as Royel are noaes in. which | 
applications to enter have been mee and not where the entries, have | 
been perfected. nae i 

The selection in the anoues eause has been fully nats of eecanas and | 


; 7 approved, and the simple question. is, whether, it being of subsequent : ie \ 
. date to an uncancelled homestead entry, it ought to have been. per- 


mitted to go of record, as aforesaid, without contest or hearing of any — 


kind. I do not think the entryman should be forced to defend his entry 


in consequence of the improper record of selection’ of school indemnity 


land, Asit had no right to go wpon record while the land described — 


was absolutely appropriated by homestead entry, the record and Selec. - ‘ 


| | tion so unlawfully made, should be cancelled. 


It appears from the papers accompanying: the appeal, tliat one David. coe 


~ Craddock contested the aforesaid homestead entry; but nothing final : 
ever resulted from it, and the entry of ‘Viedernell remains. intact. 
Your office decision is eee affirmed.. 
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REPAYMENT—RIGHT OF ASSIGNEE. .) 


| ALPHA L, SPARKS, 


a Ni 0 right of repayment i is acquired — au assignee w hose interest i in the tract is. not mn 
obtained oo after cancellation of the en ery : 


Seoretar y Smith t0 the Commissioner of the General tana Office, Jon. a 
= —  uary 30, 1895. | eof (J. Li.) 


I have considered the appeal of Alpha L. Shake (by Jo. G. Crews, 
his attorney) from your office decision of August 5, 1893, rejecting — 
Spark’s application for payment to him of the sum of $49. 90 of pur- 


chase money paid by Andrew J. Bright.on November 9, 1887, for the a 7 


NW. 4 of the NW. 4 of section 14, T.175S., RB. LW. "containing 39 can 
acres of land, in. Monta gomery land district, aapaina: 
‘The papers before me show the following case: 


‘Bright made commutation cash entry No. 21, 944 of said land on 


November 9, 1887, and paid therefor $49.90, and the further sum of 
$2.40 as addition al fees; and received final receipt and certificate. ? 
It was subsequently discovered that said land was reported as valu- . 
able for coal, prior to the act of March 3, 1883, (22 Stat., 487), and was. 

not subject to entry until after it had been offered for sale, | 
On June 22,1889, Bright was advised by your office that his entry — 
was illegal; but that. instead of being held for cancellation, his entry 
- would be suspended, pending the offering of said, land at, public sale; . 
and that if said land was not sold when offered, his entry might be 
considered as an application to enter, of the eugiial date, and that he | 
might then be permitted to make entry thereunder. : . 


In the meantime, on January 14, 1888, Bright and wife ree ei a 


. the Columbus and Westeru Railway Company a strip of said land one. 
hundred feet wide, for: right of way. 
.. On June 15, 1888, Bright and wife aneeuea to Alpha L. Sparks | 
eight acres of land, (593 feet square), in | the southwest corner of said a 
tract. , : 
On the same day, June-15, 1888, by fleet of gift, Bright conveyed to 
his wife twenty acres of said eee being the N. 4 of said tract. 
On May 4, 1891, Bright made application for repayment of his pur- - 
chase money. Wherepon, your office, by letter ““C”, of July 20, 1891, 
cancelled Bright’s entry; and reserved his application for the ae of | 
- the money, for consideration in another letter. 
On June 23, 1891, your office instructed the local officers that Bright, : 


a having conveyed 28 acres of the land, was entitled to pay for only 12 
acres, (or rather, 11.91 acres) unless he could procure a ee aya: i 


; trom his grantees. | 
| Sparks was unwilling to reconvey the eight acres he had bought. 
_ And probably also, the railroad company was WEEE to reconvey. its 


- right of way: 
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“Rhereapon, ‘Biehe and wife, by ‘quit. claim Gest: on ete 16, a 


— 1891, in consideration of the sum of ten dollars, conveyed. to Alpha Li. a 


-. Sparks all their right, title and interest in said tract of land. And — 
ee thereupon; the Commissioner of the General Land Office was requested 
. toreturnthe papers sent by Bright, including his duplicate cash oy 2 
poo which request was complied with. | 7 


-On or about June 23, 1893, Sparks filed an aplication for the a = 


; = : ment to him of the purchase money paid by use and also sundry PN 
papers in support ther eof, | 


On August 5, 1893, your office. decided in sae that Sparks . 


ee - acquired no rights as assignee of Bright’s claim for purchase money, — 
~~ under and by virtue of the deed of December 16, 1891, aforesaid, made _ 


~ subsequent to the cancellation of Bright’s s entry. But that in respect . ‘ 


_ oe of the eight acres of land conveyed to Sparks by. Bright and wife on | 


| : June 15, 1888, he, Sparks, as assignee in good faith, might receive pay, 
Se ment of the purchase money paid for said eight acres upon compliance . ~ 


.. with the rales and regulations of the Department in that behalf. 


{see no error in ‘your office POeslOn; ae the same is her eby ea ned a 


7 FINAL ‘PROOF—CROSS-EXAMIN ATION-RESIDENCE, ae 
‘LANGFORD Us BUTLER. 


Ready made final pioul submitted before the attesting officer without: pr oper oross- ee 
_. examination should not be accepted. >, 


ae ~ Residence can not be maintained by occasional visits to the tnd while. the actual a 


home is elsewhere. . 


| Seoretars Yy Smith to. the Commissioner 307 the Gerier a Tina Office, Tan | 
3 wary 30, 1895. Fo gh ES ea (de L.) 


co fi have considered the case of Frank Langford v, Sidney H. Butler 
_on the appeal of the former from your office decision of March 31, 1893, 


a a reversing the’ decision of the. local officers, awarding lot 4 to Butler, 3 
~ and holding for cancellation Lan gfor ’s homestead entry as to said lot 4. 


The land involved i is lot 4 of Sec. 17, T. 30 N., RB. 20 WwW. pcomine - 
AL, 36 acres Missoula, land district, Montana. | 


* & The township was finally sur veyed in the field in Februar y> 1891. “On bg 
ce oa une 22, 1891, the survey was approved, and the plat was filed in the — 


a, local office j in a August 17, 1891, was: fixed as the. day on which | 


entries, filings and applications would be received. 


On that day, August 17, 1891, Langford: made homestead ee oe : 


= “145 of lots 2, 3 and 4, of See. 17, T. 30 N., RB, 20 W. *y containing respec: 


tively 50.82, 33, 74, ands 41.36 acres, aggregating 125.92 acres. On the ; 


ie -, Same day Butler filed his pre-emption. declaratory statement No. 18 , for i. 
- lots 6 and 7, and the NW. 4 of the SH. 4 of Sec. 18, T, 30 N., BR. 20 W., 


- and also for the aforesaid lot 4 of Sec, 17; the four: tn acts ager eo gating . s | 


| 1s 67 acres. 
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— On August 26 (nine days ee hic filing) Butler gave notice of his . 
* intention to make final ‘proof on October 9, 1891, before a commissioner at 
Columbia Falls, Montana. . Langford appeared by attorney, protested 
‘against the final proof, cross- examined Butler and one of his witnesses 


* (the other witness refusing to be roo eee and called and 


: examined other witnesses. 


On November 7, 1891, td ‘Deion’ the cea sficars had passed.” upon a 


_ the final proof nfonéeaid: Langford filed his affidavit of contest as to | 
said lot 4, in See, 17, aicwing that he—. i, 


Settled upon and improved said lot 4, in Sec. 17, long prior oo the date of settle- a 
ment or initiation of any claim to said land by said Butler. 7 | 


' A hearing was had December 22, and 23, 1891, ‘And on N Cocmae 
11, 1892, the local officers jointly recommended— 

That the proof of Butler be allowed to stand, and that he be saonieea to make 
entry of the entire tract upon condition that he ten der to Langford an agreement in. - 
writing to convey to Langford that part. (forty acres) of the tract claimed and occu- 
pied by Langford; and if he declines to enter into such agreement, then Langford > 

may make entry of the entire tract upon condition that he tender to Butler an - 
agreemeut to convey that portion of the tract (one acre and thirty-six hundredths 
of an acre) in dispute, claimed and occupied by Butler. If both parties fail or 
refuse to make entry upon the terms and conditions herein prescribed, we: recom-- 

- mend that the parties be allowed to make joint entry, t in accordance with the provi- 
sions of Sec, 2274, Revised Statutes. 


From that decision Butler appealed to your office, - aed on Mareh 31 
1893, your office reversed said decision, awarded said lot No. 4 to — 
Butler, and held Langford’s homestead entry for cancellation as to said - 
lot 4. | 

Langford has appealed to this Department. 

The controversy between Langford and Butler personally, involves. 
only lot No. 4, of Sec. 17, and will be last considered. _ The Hee. of 
the soqerinent are patenounis | 

Langford appears first as a protestant, in pursuance of notice pub: | 


lished in behalf of the United States; inviting any person who desires. . 
FO protest against the allowance of Sidney H. Butler’s final proof, or 


who knows of any substantial reason why such proof should not be 
allowed, to appear at the time and place named in the notice; and 
assuring such person that he will be given an opportunity to cross- 
examine the. witnesses of said claimant, and to offer aden in popu 
of that submitted by the claimant. aan 
- Butler’s application to the United States, to make final proof, and - 
purchase the land he had pre- empted, presented as issues to be main- 
tained by him, settlement, improvement, residence. and good faith. 
Langford appeared as protestant, by his attor ney, and thereby joined 1 in 
every issue tendered. 7 
- On page 178 of 5 L, D. Sees Lamar and Gumaiadones Sparks, _ 
7 addressing all registers and receivers, said: “ Claimants and: wit- — 
- nesses will be cross-examined in all cases of final proof; and you are 
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| faa Hieaaieled: is rej feet all proofs not accompani ied. with: the reduitel¢ cross- 
we ee examination; ” and. they direct attention to the circular of December 


. : 15, 1885 (4 L. D., 297), i in which, among other things, it is said: 


og gg Each question. in final proofs must be’ orally asked and answered in the presence : ‘ | 
’ of theattestingofficer. « . 2... Ready made proofs presented merely pro forma | 


acknowledgment, without verification, cross- examination or evidence of ara . 

will not be considered such proofs as are required ‘by law. — . 

4. Cross-examination shonld be directed to a verification of the material facts 

; alleged i in the case, and especially 6 to the > actual facts of residence and other renause 

ments, : ; 

6. Proofs must be fairer on the day and before the officer aaineds in the adver tise- 

ment, and at his office, and between the hours of 8A. M. and 6 P. M.: Proofs taken 
; privately or in secret, or otherwise in substance i irreg gularly, will not be accepted. 


The attention of your office is again called to the circular in 4 L. D., 
- 297, in order that every one of the fourteen sections thereof. may Be 
: strictly observed and enforced. An. offer to make final proof is a claim 


_. for lands under the laws against the United States, and must not be 


permitted . to degenerate into a perfunctory and flippant proceeding, 
whether there be or be not a protestant appearing, : “ 
_ In the pending case the officer named in the waives tisement eerie: | 
that “the testimony of the final proof of the claimant was submitted 
‘to me at 5:30 o’clock, P. M. (October 9, 1891), to swear the witnesses — 


> and claimant,” ready- mene 3 that “J ohn Myers; witness for claimant, | 


after hearing his testimony read, made oath and ‘subscribed to. the - | 


— same;” that “John. Gaugner, witness for claimant, after hearing his 
testimony read, made oath and subscribed to the same;” that “the 


attorney for the (protestant) thereupon objected to the manner in which 
said testimony was submitted;” . . . . and that “after the cross- 


examination of Mr. Gaugner had been closed at 7:30 P. M., ‘the Com-. - 


_ missioner adjourned taking further oe until Monday, October 
12, 1891, at 10 o'clock A.M.” — 
| Afterwards Butler was. CLOSS- examined. Sar Myers, one Ge his | 
- witnesses, refused to submit ‘to cross- examination. Attorney for the 
protestant called and examined two witnesses, Galen H. Wheeler and 
Vernon Smith. An application to continue the hearing for ten days 
‘to enable the protestant’s attorney to secure the attendance of his 
client, Frank Langford, and Frank Damstrom, both of whom. were 
‘alleged to be important: witnesses for the United States, was denied. 
And the officer named in the advertisement reported his proceedings 
aud the testimony taken before him to the local officers,, who tempora- 
—rily withheld their judgment. — | | 
Said final proofs must be and the same are nereby eee 
-Langford’s affidavit. of contest filed November (tools embraced only 
lot 4 of section 17, a small part. of Butler’s pre- emption claim. The 
testimony therein taken and now before me, proves by a decided pre- 


_ _ ponderance that Butler has not been and is not now:a bona fide resi- 


dent ae any part of his pre-emption claim; that] he Isa ieee in real 
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Snes carrying on his business and fone in ane town of Kalispell, | 
— about eighteen or twenty miles distant from the land in question; that 
he visits ‘his pre-emption claim occasionally for the purpose of showing 
a colorable residence there, while maintaining his actual residence else- 
where; and that he made his filing for speculative purposes. At the 
hearing Butler did not introduce any testimony, not even his own, in 
reply to the testimony of contestant/s witnesses S impeaching. his 5 actual 

residence and good faith. — 3 

I therefore am constrained to hold that fiatipiea has the better right 
to the 41.36 acres of land involved in this controversy. | ; 
 -Your office decision is hereby reversed. Langford’s homestead. entry 7 
is held intact.. And Butler’s pre- emption declaratory statement is S 
er eby canceled. ! | 





. . ob 
RAILROAD’ GRANT-SETTLEMENT RIGHT. 


COCHRAN ”, ELORIDA VENTRAL AND PENINSULAR R. R. Co. 


The general waiver of: the company executed June 25, i881, sO far as indemnity 
lands is concerned, was a waiver of the right of selection in favor of any actual 
settler who made improvements on the land prior to March 16, 1881. The subse- 7 
quent absence of the settler from the land would not operate to relieve it from 
the effect of.said waiver, especially where he had returned to the land, and was 
| living thereon, prior to the date of its selection by the company. 


Secretary Smith to ‘the Commissioner of the Goreral Land Office, Tan- os 
(J. I. .) = wary 380, 1895. - (RW. OC, ) | 


Sf have considered the motion, filed on behalf of the Florida Central. ; ; 
and Peninsular Railroad Company, for the review of departmental deci. - 


sion of May 13, 1893 (unreported), in the case of William P. Cochran 
against said company, involving lots 1 and 2, Set. o, I. 28 8., R. 24 E., 

. Gainesville land district, Florida, > | 
Said tract is within the indemnity limits of the Sak made by the 


act of June 3, 1856 (11 Stat., 15), under which said company claims, 
and was selected April. 5, 1887, in heu of certain acts previously . | 


granted as swamp lands. | | 
On February 28, 1889, Cochran applied to enter the land in question, — 
alleging settlement { in 187 7, against the allowance of which the com- 
pany protested, and ne was had. es 
As a result of said hearing, tlie opinion sought to ) be reviewed held 
that: | | 


_ Cochran: seilied aden: the land in the fall of 1877, built a house, dug a well, and 
_lived there with his family till the middle of March, 1881, when he left to work else- 


where in order to support his family, until the fall of 1885, when he re- established a 


his residence upon the land with his family, built a new house, and has continued - 
to reside there since, cultivating and improving the land. He raised crops there 
both before and after his absence. During his absence from the land, from the 


a 











ws middle’ of Maren: 1881, ane fall af 1885, he left] his ffeste: live: stock andl Fain ittiney: net 
ae in charge of John M. Cumbee, who. lived 24. miles from the land. - Cochran visited - 
hee the. land occasionally during his absence. He was there in the fall of 1881, once in | 

rea 1882, and about the middle of the year 1883. 


ns ~ Upon these facts it was held: that his cloint i is pr rotated by the an 7 
. eral waiver executed by the company, on. J une 25, 1881, which is. as | 


follows: 


In due consideration of ail ee cir ‘cumstances, the company has decided to extend 


 . the: relinquishment or waiver heretofore made to all actual bona fide. settlers who 


made improvements prior to the 16th day of March, 1881, upon which date your 
instructions were issued to the local: land officers. The Department can accordingly: 
apply this waiver or relinquishment in its action upon the cases of all actual settlers 
who shall have entitled themselves to patents. In making this telinquishment, the 


_” company reserves the right to select, under the act of June 22, 1874, equal quantities 


of other land in lieu of tracts embraced in such entries as may be relieved hereby. 
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ae ee The motion is based upon seven srounds of error, the effect of which. ie 
is that Cochran had abandoned the land, prior to March 16, 1881, and 


~~ that he is therefore not. entitled to the benefits of its walver or relin- 


Pe es quishment. , 


Considerable is Said about the act of It une. 99, 1874. 18s Stat. , 194), 


a a “ which i 1s perhaps due to a statement made i In the decision sought to be 


reviewed, to the effect that the lands were, at the date of the com- 


 pany’s selection, “otherwise appropriated,” within the meaning of the - 


ae act of June 22, 1874, “under the. provisions of which act the said As : 
2 selection Was nade: e | : 


This is error, as the selection was not made under said act, bats 18 & 


| e regular indemnity selection, based upon 2 loss occurring prior to the gt 


| grant, and all that part of the decision referring to the. mens under ps, 


es said act is recalled and set aside, 


The only bar to Cochran’ Ss settlement _ Was the aritidinw al for 


os. indemnity purposes, which, while serving to reserve the lands embraced on 


- therein from settlement, erented no right in the company. to any. 
‘particular tract prior to selection—indeed, prior to the approval et 

_ selection previously. made in the manner pr escribed. | 7 

' - So far as indemnity lands are concerned, then, all that the entoane 

— could waive was a right of selection, which. depended upon a contin- 

gency, viz: a loss to the grant within the primary limits. 

Whatever the moving cause leading to the relinquishments Sesouted: 
in 1876 and 1881, it is sufficient to say that the company should not 
now repent of its generosity and seek to restrict the terms of the release. 

It is plain that the company intended to’ waive any claim it had or 

might acquire to. any lands within its limits, in favor of any actual 
netic: who made improvements prior to March 16,1881, This waiver — 


did not give the settler title, but removed any objection that might be — 


~ made, on account of the grant, to the acqurenient: of such title, which x 
must come from the government. Pe he cae 
‘Tt is true that the. release also states that “the | department ¢ can co 


f 
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| " aecordingly apply this waiver or relinquishment i in its ae upon. the aN ae 
cases of all actual settlers who shall have entitled themselves to patents,” . ’ ae 
but this does not. limit the release to those entitled to patents on. March. ye 
16, 1881, or June 25, 1881, the date of the execution of the release. : 
The Pe aione taken * the hearing shows that Cochran is entitled = 
to patent for this land, unless some claim under the grant isa bar 
thereto, and he asks bo perallowed temake entry, tothe end thathe 
may make proof in form, as required by the rules and regulations gov- 
erning such cases, and receive patent for the land. That he had 
improved-the land prior to.March 16, 1881, is not disputed, and. that 
_ hewas absent for a time is a matter ee does not concern the company. = Y. 
‘Will it be seriously contended that the company is a constant con- 
testant, ever waiting for the settler to fail in some particular to comply eee 
with the strict letter of ihe law, and upon proof of the breach to... 


re-assert its claim under its grant? Even it this were-so, it would avail 


the company nothing in the present case, for it could assert its claim | 


only by selection, ana to admit the breach, it had been cured and 
Cochran had been faithfully residing upon the land for two veers 


_ Immediately preceding the company’s selection. 


It is clear then that the land was not subject to sélection on Agi 5, 


1887, when the company filed its list, and the previous decision directing ee 
the cancellation of such selection, as to the tract in question, and the 
allowance of Cochran’s applonuon,d is adhered to, and. the motion is ae 
' accordingly denied. : = 


— 


4 


“DESERT LAND ENTRY—ANNUAL EXPENDITURE—FENCING. 


FREDERICK H. WELTNER, 


The proof of annual expenditure in permanent improvements upon the land, required | 


under the desert land act of March 3, 1891, may pepe euibreoe snoney. . 
expended for fencing the tract involved. | eo <9 


Secretars y Smith to the Commissioner of the General Land Office, aie 3 ; 


wary 30, 1895. | (EM. R.). 7 


‘This case involves the SE. 4 of Sec. 20 and the N. $ of ‘the N Ww. fand | 


the N.4 of the NE. 4 4) See: 29, T. 56 N., R. 83 W. j Pattale land district, 
‘Wyoming. 2 eet 
The record shows itese Fr ederick H. Weltner made desert land d entry <i -_ 


for the above described tract June 17, 1891. 


June 18, 1892, Weltner submitted the first year’s proof and on esse “ ‘ i 


ber 20, 1892, your office decision was rendered in which it was held — 


that the proof was: unsatisfactory, inasmuch as the principal item of | a % 
: expenditure was for fencing the tract, which was held to be unauthor- aon 


ized under the law. . a, 
‘The entry was made under the act of Maoh 3, 1891 (26 Stat, 1085, 


| 12781—you 20——6 
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ae entitled An act to repeal timbér: culture laws, and for other purposes, ” 
and & portion of section five thereof is as follows: | 


That no land shall. be pat tented to any person under this act unless he or his assign- 


_ ors shall have expended in the necessary irrigation, reclamation, and cultivation | | 


- ‘thereof, by means of main canal and branch ditches, and in permanent improvements 


7 upon the land, and in the purchase of water rights for the irrigation of the same, at 
least three dollars per acre of whole tract reclaimed and patented in the manner foie 


+ 3 lowing: within one year after making entry for such tract of desert land as aforesaid, 


the party so entering shall expend not less than one dollar per ¢ acre for the purposes 

aforesaid; and he shall in like manner expend the sum of one dollar per acre during 

_ the second and also during the third year thereafter, until the full sum of three | 
dollars per acre is so expended. | | 

The evidence shows that during the fir st year.the ecteuian expended | 
$47 53 $425 thereof being for fencing and $50 for ditches. The act pro- 
_ vides: that there may be expenditures “in permanent improvements 

“upon the land.” There can be no question that feicing iS a permanent 

improvement and presumably, : itis a necessity. The law requires that 
at the expiration of three years the land shall be reclaimed from its. 
desert character and it further demands that there shall be expended 
wpon.the land one dollar per acre each year, but this expenditure may 
be for permanent improvement in the way of fencing, ete., and the only 
- absolute requirement demanded at the hands of the entryman is that 

- within the time allowed by the act, the land must be reclaimed. 

Your office decision states that the map filed does not comply with 
Sec. 4 of the act. I concur in that opinion. For the reasons stated 
your office decision is accordingly reversed, but as the map filed is” 
insufficient Weltner will be allowed ninety haus in which to file a proper - 
map, as his showing in regard ‘to ees is in all other respects 


“3 Satisfactory. 


NoRTHERN Paciric R. BR. Co. vo. BENZ ET AL, 


“Motion for review of departmental decision of October 9, 1894, 19 
iL. D., 229, denied by Secretary Smith, January 30, 1895. 





- ‘RAILROAD GRANT—INDEMNITY SELECTION- | —ACT OF J UNE 2 22, 1874. 
YLORIDA CENTRAL AND PENINSULAR R. BR. Co. v. SMITH. - 


The right of a railroad company to make indemnity selection of a tract under the 
act of June 22, 1874, is defeated by a settlement right existing at the date of 
selection, 2 

~The right of the settler in such case is not waived ~ his attempting to secure © 
title to a portion of the land through the company, in the event that his claim. 
_is not recognized by the gover nment. 


| Seoretary Smith to the Commissioner of the General Land Office, Jan 
wary 30, 1895. | (EK. WwW. C.) . 


1 nage conaeraa the appeal by the Florida Central and Peninsular - 
Railroad company: V. Wim, Smith, from your. office decision of August 


=f ; 
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3, 1892, sustaining Aha Geto of the teen officers ca eaeone the 


| De coe by said company of the SE. }of the NE. 4 and the © 
NE. 4 of the SE. 4, Sec. 12, T. 15 8., R. 19 B., Gainesville land district, 


Florida, and. holding for allowance the homestead cae by Wil- : 


liam Smith presented therefor. 
‘The list containing this tract was tender ed - the company on May 


4, 1887, the selection being made under the provisions of the act of J une 


7 22, 1874 (18 Stat., 194). 
The record shows that Smith first made oneaeal entry of the land 3 
‘on October 26, 1876, which entry was canceled upon relinquishment 
December 14, 1883, aad thereafter entries were made by Moses Sim- - 
mons and James A. Curry, which were both canceled upon relinquish- — 
ment, the latter’s entry having been eanceled on December 6,.1886, — 


upon which date Smith filed pre-emption declar atory statement for the a , 


land which is still of record uncanceled. 


Your office decision fails to state whether this land ies, ever been — os 


offered, but it is alleged in the company’s appeal to have been offered, ; 

ad ae iiss beuoohe filing by Smith expired in December, 1887.. | 
Smith failed to make proof under said filing, but on December 8, 

1890, he presented an application to make homestead entry for the land 


and in an affidavit accompanying the same, alleged that he had estab- 
lished residence during the latter part of the _yeat 1881 and that he has, 


‘since continued to reside thereon. 

Upon said allegation of residence hearing was ordered, and from the . 
testimony adduced it appears that Smith first.settled upon the land. 
in 1872 and that he has since continued to reside thereon, making val- ~ 
uable improvements, with the exception of two years (1874 and 1875), - 
-. when, through a mistake in surveying the land, he moved upon the | 
adjoining tract believing that he was upon the nad in question. 

- The company’s claim to the land resting upon its selection under the 
act of June 22, 1874, supra, must depend upon the status of the land - 
at the time of aie presentation of its list, namely, May 2, 1887. That | 


the land was at that time in the undisputed occupancy and possession 


of Smith is not questioned, but the company seems to rest its claim 


upon the ground that a compromise was effected between the company | : | 
and Smith whereby the company agreed to sell to Smith forty acres, — 


or one subdivision, of the tract in question at the rate of $2.50 per. - 
acre, being the government price, the tract bargained for being the te 
one upou which his improvements were placed. | | 
The company urges that by reason of said compr omise Smith should 


be held to be estopped from making claim to the land under the en ae 


ment laws as against the company’s selection. _ . 
I deem it unnecessary for the purposes of this decision to inquire ~ 
into the alleged compromise; suffice it to say, that the record shows | 


that Smith had such a claim to the land at the time of the company’s . 


selection as would bar selection thereof, under the act of June 22, 1874, — 
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and said selection ¢ can not ither efore prevent the consummation of his. 
‘claim under his application made as before stated. | — 
When it is renembered that he has been many years seeking a | 
| acquire title to this land and has been so often unsuccessful, itis but 
reasonable that he should seek to protect himself in the improvements. 
_ made by bargaining with the company for the purchase of the lands 
on which he had made improvements, in the event he was anable to 
secure title from the government, but by so doing he did not invalidate: 
his claim under the settlement laws, and your office decision rejecting 
the attempted selection of the land by the company is affirmed. 


| Hrecrns ET AL %. “ADAMS. 


_. Motion for review of fonauenGl decision of June 29, 1894, 18 Le. 
_ D., 598, and for rehearing therein denied by Secretary | Smith, Jan-— 
nary 30, 1895, : 


TIMBER CULTURE ENTRY—ACREAGE CULTIVATED. 
WILLIAM McNisu. 
A timber culture entryman who, through a mistake in measurement, fails to plant. 
and cultivate the requisite acreage, may be permitted to perfect title for the . 


amount of land earned by his compliance with law, and relinquish the remainder. 


Seer etury Sinith to the Commissioner of the General Land Onfice, Jan- . 
| wary 30,1895, 0 (J. L.) 


Taye considered the appeal of William McNish on your office: 
decision of March 27, 1893, in relation to his final proof under his timber — 


— eulture entry, No. 607, of the NW. 4 of section 13, T.23 N., RB. 11 W.;, 


containing one hundred and sixty acres of land, in Neligh land district, 
-. Nebraska. 

MeNish made his eats: on April 22, 1879, He. eee final er, on 
January 13, 1893, and showed that he had planted in timber, seeds and 
cuttings me seven and a half acres of land, instead of ea acres, as 
required by law. With his final proof, he filed his affidavit, stating. 
that in April, 1881, when he planted the first five acres, he procured 
another person to measure the Jand then planted, by stepping it off, 
and was told by said person that he had planted seven and a half acres; 


- nd that consequently, in Aprii, 1882, he planted only two and a half 


acres more, and then thought that he had fully ten acres planted in 
‘trees. But he found, when he had the ground measur ed by the-county 
surveyor, that he nad only seven and a half acres of trees planted. . He : 
~ “does not state when the survey was made. 7 
MeNish’s failure to have the ground measured corr ectly at the proper 
time, to wit, in the year 1882, was negligence which this. Department 
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| “can not ignore or condone. But in coneideiguon of his diligent and 
successful cultivation of timber on seven and a half acres of land »lwill 
follow the precedent set, in the case of the Heirs of Richard K. Lee, 


reported in 15 L. D. , 107. Upon his executing and filing a relinquishment _ 
of one of the quanter of the quarter section entered by him, McNish — 


will be permitted to make final entry of, and receive ‘final cer rtificate for et 


the other three quarters of said quar ter section. 
Your office decision is hereby affirmed. 


PRE-EMPTION ENTRY —EX'CENSION OF ee FOR PAYMENT. 
MARTIN HENSLEY, 


“The limit of time, under the joint: resolution of September 30, 1890, to which an - 
extension of time for payment may be granted, is one year from the expiration of 
the statutory life of the filing in question. | 


_ . A pre-emptor who fails to make paymeut within the period granted by an order of — Le 
extension can not thereafter be permitted to perfect his aun in 1 the presence of 


an intervening adverse. right. 


ors Secretary Smith to the Commissioner of the General Land Office, Fan. 
(LB) | y uary 30, 1895. , _ (FLW. ©.) 


I have considered the appeal of Martin Hensley from your office deci- — 
:sion of February 20, 1893, denying his application to be permitted to. 
- make payment nader the pre-emption law for the NE. 4, Sec. 18, T.10 
N., R. 19 W., Grand Island, Nebraska, land district, on account of the 


iver se sntareats ot James Hatter to the same aie: under his pone | - - 


| ‘Stead entr y made therefor on January 25, 1893. mn 
It appears that Hensley filed declar atory statement No. 9170. for said : 


tract on June 19, 1888, alleging settlement the preceding day, and that. __ 
he offered Boo: ae said filing on July 28, 1891, which was accom. 


panied by his corroborated affidavit requesting an extension of time - 


within which to make payment on account of failure of crops, underthe . - 


provisions of the joint resolution of September 30, 1890 (26 Stat., 684). 
Said resolution provides that upon proper application, the Commissioner 
-of the General Land Office “is hereby authorized to extend the time for 


such payment for not eRe ne one yea from the date when the sane ~~. 


became due.” 
. Hensley’s filing expired. March 18, 1891, and it odd seem that fhe : 


atest time to which extension could be granted, within which to make é - 
payment under said joint resolution, would have been March 18, 1892... 


-Hensley’s application for extension was considered in your office 


~ Tetter of October 22, 1891, and he was preyed. an extension uneneOy —_ 


antil July 28, 1892. 
On September 10, 1892, the local officers reported faa Hensley was | 
yet in default i in the matter of making payment, and that one H. Ww. 
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aA Cox had: applied to enter: eau tract, which. application was held in va _ 


abeyance waiting your office instructions. 


On the 26th of that month you advised the feear officers that on 
account of Hensley’s default they should hold the land subject to dis- 
position to the first legal applicant. Acting thereunder they permitted | 
Cox to make entry on October 1, 1892, which he relinquished on Jan- 
uary 25, 1893, and Hatter made homestead entry as.before stated. | 
On February 1, 1893, Hensley filed corroborated affidavit in which 
it is set forth that he is an old man—ninety-two years of age—unable: 
to read or write, and that upon receiving notice of the granting of his 
application for extension he was forced to consult someone who could 
read, who informed him that he had been granted an extension to. 


October 5, 1892, within which to make payment aus ae by the pre-. 


— emption law. 


This is the application that was Conse in your office decision of | 
—— ‘February 29, 1893, in which it was beld that the showing made could 


not be considered as sufficient for granting his request to be allowed 
to then make Raynei! an adver se right to the entry having intervened 


by Hatter. 


Itis from this action that he has speaied to this Depairt tment. - Said 
| appeal does not appear to have been served upon Hatter and might,. 


ie, for that reason, be denied, but waiving such defect this sles saa , 
- on the merits, is unable to afford him any relief. 


As before stated, it would seem that the limit of time ts which an: ; 


a | extension might be granted, under the joint resolution of September 
30, 1890, would be one year after the time that such filing would have: — 
- nl under the pre-emption law. It seems, however, that. Hensley. 


was granted, by your office, an extension of more than four months. 


after such time and that he failed, even within such. time, to make pay-- 


“ment as required by law,’his only excuse being that others, who read. 
the notice, informed him that he had until October 5, 1892, within wo 
to make such payment. 


. It is a noticeable fact that he failed to jeaee: the payment ever 


within such time, for it.wwas not until February 1, 1893—nearly four: 
months thereafter—that he made oe to be parinitted to: make: 
payment as required. 

While it may be a particular har ashy to award the land to Hatter in. 
its improved condition, due to the energies of Hensley, yet this Depart-- 
ment, under the. law a the case, is unable to grant him any relief in 


_ the premises. His only chance for relief would be to secure the relin~ | 
co Auishment of Hatter’s entry. 


Upon the record, as made, I must affirm your office decieibi 
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‘Motion. for review of departmental decision of October 9, 1894, 19 
OL. ee denied by ee Smith, J any 30, 1895, 


SUPERVISORY AUTHORITY—NEGLIGENCE. 
HOPELY ET AL. 2. MoNr Er AL. 


‘The supervisory authority of the Secretary of the Interior may be invoked to pre- - 


vent a wrong or fraud, but not to relieve pene from the a as of their eer 


own négligence. 


Seoretar y Smith to the Commissioner of the Gener cb tana Office, Jan-' 


> oe 30, 1899. a neo D.) -_ 


The plaintiffs in the case of Alfred L. Hopeley et al. v. John MeNeil- 
et al., filed their petition invoking the supervisory power of this Depart-. 


ment for a hearing in this case after the same had been refused by your | 
office letter of May 28, 1892, involving mimeral entry No. 131 known ago 


_ the Center Lode in Pitkin county, Garfield laud district, Colorado. | 
November 18, 1885, McNeil et al., the defendants herein, located the : 


New Seheme Lode claim running from its west end line: east about | z 


_ twenty degrees north to its east end ‘line, and lying a few yards north 
of the north end line of what was then known as the Best Lode claim. 


October 28, 1886, they amended their location and changed the - | 


boundaries and the name of the claim to Center Lode, and the survey | 


No. 4671 of May 2, 1887, of that amended location shows that the new = . . 
location runs ae aoreh and south, embracing about one-half of the. 
New Scheme Lode and over two-thir ds of the claim known as the Best. . 


Lode that had been located and filed prior to such amendment. 


‘September 5, 1887, after legal notice, the defendants made mineral ae 


entry No. 131, Glenwood Series, Colorado, without Protest or "adverse 3 
claim ag ainst it. | | 


December 17,1888, the owners of the Best stata filed a protest en Bs 
the amended survey and entry of the Center claim ‘because of conflict a 


with the prior Best claim. | oo 

April 28, 1890, your office dismissed the protest and denied a seas | 
‘without considering the merits, but om the ground that’ the charges — 
were not corroborated and that no adverse claim had been filed. 

— April 14, 1892, a second contest was filed by the same parties charg- : 
ing that no work or improvements had ever been put upon the Center © : 
Lode claim; that the amended location was made in fraud of the prior ” 
rights of the Best Lode claimants and various other illegal acts. and 


things which, if true, should have defeated the entry; and alleging that 


_ they were misled in the matter and failed to examine the new location 
; ph and BUEN EY, because said McNeil falsely meROr ted to them, that the - 
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new Beaton did Noe effect. the Best Lode agin and: that for that reason. ; | 
: and: because the boundaries of the Center Lode claim were never 
- marked on the ground, they paid no attention to it and did not protest 


7 or file any adverse claim. This second protest was duly verified and 


. accompanied — a number of corroborated affidavits and asked for a ae 
hearing. | | : 
May 2, 1892, your office dismissed this second protest and. refused the 
~ hearing on the ground that the charges contained therein were the same 
a8 had been passed upon in the protest of 1888. Afterward a motion 
. for ‘review was filed and your office letter “Nn” of May 28, 1892, refus- 


ing the motion for review says: 


- No new facts are presented with said taotion for review. The claim that the 
- amended location of the Center claim changing its bouudaries (being a re-location of 


_. the New Scheme) misled the Best claimant and that they were prevented from filing 


an adverse claim by fraudulent representations by J ohn McNeil as to the poamiee 
being off-set by the fact that Wm. Patterson, one of the protestants, joined inthe 
amended location referred to and thereafter deeded to said McNeil his one- -third 


- interest in the New Scheme Lode amended and called the Center Lode. 


But the protest and motion for review shows that McNeil’s false 
representations as to the new boundaries were made to Pattersou and 
in fact deceived him so that he deeded his one-third interest in the 
Center without knowing that it then covered about two-thirds of the 
Best. Lode in which he also had an interest. | 
_ The second protest both in substance and in form was sufficient to 
authorize a hearing. | 

June 1, 1892, the protestant filed a petition for certiorari, which this 
| Departinant denied on August 18, 1892. | 

The protestants thereupon filed a motion for - review of the Ascii 
denying the certiorari, which, on November 19, 1592, this Department 
. overruled. a | | 

December 1, 1892, protestants filed their petitions in this Department 
invoking the exercise of its supervisory power to the end that a hear- 
ing may be granted and opportunity given. to make good the several 

charges. | 

While these charges and the secuiatanues appearin oe in the record 


ne allege fraud on the part of McNeil, and those privy to the amendment 


of the New Scheme claim, so as to cover a large part of the Best 
Lode claim, it also shows gross negligence and carelessness on the 
- part of the protestants. They knew of the amended survey, a change 


in the name and a change in the boundaries of a claim lying originally 7 


within a few yards of their own northern boundary and the notices by 
posting and publication were according to law. 
It was their evident duty to see what the changes were, and to- 
accept the statement. of an interested. party and neglect to use the 
_. simply obvious means of knowing the truth, is such laches as does not 
a appeal strongly, to the conscience of the EupoE OL power that is in 
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the. necate of equity farisaletion: That power. may be invoked io pre: _ 


, vent fraud but not to relieve parties from the. consequences of such . 


gross negligence of their own meats and. duties in relation ther eue as . 
this case presents. : ou A 
The peaon for a hearing is s therefore denied. 


; PRACTICE—CERTIORARI—APPEAL—NOTICE OF DECISION. 
PORTER v. BURNS. 


The writ of certiorari will not be eranted where the right of appeal is lost through 7 


failure of the applicant to assert the same within the period prescribed by the . ek 


rules of practice. 
Where notice of a deci oti oy the General Land Office is given to. resident counsel | 
a copy. of the decision J is not required to be served. 


— Deena y Smith to the Commissioner of the General Lan Opies, Jan- 


‘wary 80, 1895. (Wy 


Your office letter of transmittal, dated N ovember 17%, 1894, conveys 
an application of plaintiff for the writ of ne made on November 
10, 1894. | 


The land involved in dhe controver sy is the. SE. - I, See. Al, oT. 21 N. oe | 


R. 4 B., Helena, Montana, land district. | - 
_ It appears that the plaintiff had applied to contest the aaa entry of — 
the defendant, and that on June 29, 1894, your office denied the appli- — 
- eation, notice of which decision Was served upon plaintiff’s attorney on 
the same day. _ | 
_ The applicant filed an appeal fro om : said decision i in the Toot office on 
September 19, 1894, and for the reason that the same was not filed 
within the time pr eseribéd by the rules of “Practice, your. otlice declined 
_ to forward it to the Department. | 
2 tas manifest that said appeal was filed too late under the provisions | 
of rules 86 and 87 of practice. © | oe 
_. In the case of A. B, Cook (11 L. D., 78), it is eis that writ of certi- 
_ orari will be denied if, from the application therefor, it appears that ts 
the applicant’s appeal, if before the Department, eould be dismissed. 


-. When measured by the rules above stated the application in this: case ; 7 


seems to contain that defect, and, for that: reason, should be denied. 


- Jt is held in the case of AMoiipsonl v. Shultis (12 L. D., 62) that the a 
_ writ of certiorari will not be granted where the right of appeal is lost” 
through failure of the applicant to assert the same within the period Et 


prescribed by the rules of practice. A similar ruling is made in 13 


L. D., 478; likewise in 14 L. D., 154, It is manifest that the applica. 


tion should be denied for the reason set up in the rulings above quoted, 
| _ Rule 106 provides that notice to oue attorney in the case shall con- ~ _ 
_ Stitute notice to all counsel appearing for the party represented by 
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i ae aiid notice to the Sttomey will be deemed notice to the party j im 
interest, and. where. service is made on resident counsel, copy of the 
decision is not required to be served. The notice, therefore, : in this | 
- _ case was sufficient, notwithstanding it may be true, aS set up in plain- | 

» - tiff’s. application, that said notice contained no copy of the decision. | 


There being no reason shown why the ‘Appeal was not filed in time, 


. the writ of certior ari is denied. 


RAILROAD GRANT—INDIAN RESERVATION. 
NORTHERN Paciric R. R. Co. v. HAYNES. 


Lands within the Bitter Root Valley and'‘above the Loo Lo Fork, as shown by the 
- approved diagram of said valiey, are within the reservation created by the 
Indian treaty of July 16, 1855, and therefore excepted fr om the subsequent. grant. 
to the Northern Pacific. 7 : 


‘Secretar "y Smith to the Commissioner a the General Land Office, Jan 
| 3 wary 30, 1895. _ = (F. W.C.) 

I have considered the appeal by the Northern Pacific Railroad com- 
pany from your office decision of August 28, 1895, holding that lot 4, 
SW. 4 of the NW. + and NW. 4 of the SW. 3 sec, 3, T.10 N., R. 20 W., 
Missoula land district Moutanas emioriead in ihe pre- eigen ost: 
entry by Justin P. Haynes, was eneeD ie ord the eee tor said. 
company. | 

Your office decision rests upon this ground that this tae is a part 
_ of that withdrawn in accordance with the treaty made with the Flat- 
head Indians, July 16, 1855, and ratified by the. Senate March 8, 1859 
(12 Stat., 975), being within the Bitter Root Vaney above the 16 Lo. 
Fork of ihe Bitter Root River. _ 

The company’s appeal urges that this land is ‘not within the reserva- 
7 ‘tion made on account of said treaty. 
In departmental decision of February 19, 1894 19 L. D. 530), a the | 

case of said company against Cyrus Eberhard, it was held that lands 
- within the Bitter Root Valley and above the Loo Lo Fork of the Bitter — 
Root River, were excepted from said company’ s grant, and for the pur- — 
pose of defining clearly the valley referred to, your office was: directed. 


to compile from the records a diagram which was accor dingly doneand 


| approved April 14, 1894, 
Said diagram slows the land in question to be within the Bitter Root | 
: Valley and above the Loo Lo Fork, so that it was within the reserva- 
. tion made under the treaty: named ead conseraently, excepted from the 

railroad grant. | 

Your office ceciston 1S . affirmed. 
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.BARDEN ET AL: v, NORTHERN R. R. Co. 


Motion for review of departmental decision. of Oatober 9, (1894, 19 


L. D., 188, denied oe any Smith, a aDUALy, 30, 1895. 


——— 


SOLDIERS’ ADDITIONAL HOMESTEAD—POWER OF ATTORNEY. 


J. 8. PILLSBURY | Er AL. 


A soldier's ‘additional homestead entry made under a certificate of right and power | 


of attorney after due notice of the illegality of the certificate, and fraudulent . 
character of said power, and subsequent to the exercise on the soldier’s right j in. 
DeERORs is invalid, and must be canceled. 


Secretar; y: Sinith to the Commissioner of the Gener al Land Office, Tan 


wary 31, 1895. , — (W.M.B.) _ 


I have soreideied. the appeal of J. S., George A. and Charles A. 
Pillsbury, transferees, from your office decision of September 8, 1893, 
in the case of ex parte Sanders P. Perry, wherein is held for eancalla. 


tion soldier’ additionla homestead entry No. 7797, final certificate No. 


1597, made December 30,.1892, for the S. 4 of the SR, Zx.and the SW. 4 
of the SW. 4 of Sec. 35, Tr, 154 N., BR. 26 ki E. 120 acres, Duluth, Minne- | 
sota, land district. 


The material facts disclosed i the record will be stated briefly, and eee 


in the order the events transpired, as near as may be ae to a. 


clear understanding of this case. 


The right to make entry of the land in question Was, it seems, fice 


upon a certificate of right issued March 12, 1883, in the name of San- 
ders P. Perry, but by the means and through authority contained: ma - 


fraudulent power of attorney held by one J. 8. Pillsbury. | 
It also appears that said certificate of right, though obtained pon 
@ proper application and affidavits executed by said Perry, was issued | 


without his knowledge or consent, aud that the papers—application and 
‘affidavits—upon which said certificate had been issued were gottenout 
of his possession in some way unknown to him, and improperly made. a 


use of, without his authority or knowledge. 


_ Perry testifies that be is not acquainted with J. S. Pillsbury, of Min- 
- neapolis, Minnesota, or the tract of land in controversy, but thatabout 


the year-1890 he (Pillsbury) wrote him, stating that he held a power of” 


attorney from him (Perry) authorizing the location of a soldier’s addi-- 
tional homestead, and alleging that said power of attorney was defect- | 


ive, and requested that a new power of attorney be executed by him, 


whereupon he wrote Pillsbury, in reply thereto, that the power of attor- 


ney claimed to be held by him (Pillsbur y) was fraudulent, and that he 


did not intend to correct a fraud. 


Subsequent to the notification given. Pillsbury by Perry as to the . 


fraudulency of said power of attorney, it appears that by your office | 
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= “etter A Oi of November 8, 1892, notice was dir ected to be given J. s. 


e : -Pillsbury, of Minneapolis, Minnesota, who still held the certificate of 


right issued in Perry’s name, to show cause within thirty days why said | 


- eer tificate of right should not be adjudged fraudulent. 


Said Pillsbury failed to make the required showing, and on Decem- 


ber: 30, 1892, with the certificate of right and power of attorney held by — ; 


him located: and made entry of the land above described, and now in 
_ dispute. - 
_ The record discloses the fact that Sanders P. to sabsegue to 


notifying J. S. Pillsbury of the fraudulency of the power of attorney in | 


| : his possession, and more than a year prior to the entry, made by said = 
_ Pillsbury, had, on November 27,1891, in person, made soldier’s addi- 
tional homestead entry No. 1617, final certificate No. 452, for lot 8, Sec. 


1, 7.6 S., R. 30 E., and lots 6 and 7, Sec. 6, and lot 1, Sec. 7, T. 6 S., 


~ RB. 81 B., 119.02 aeres, Tucson, Arizona, land district, thus exhausting — | 


his additional homestead right tinder the law, as ie had previous 
_ thereto, on March 30, 1868, at Eoin Missouri, made homestead 
entry for the NW. 4 of the NE. 4 4 of Sec, 18, T. 36 N., BR. a Wis contain. | 
ing 40 acres, passed to patent. 
Upon the allegations made by Perry relative to the fr randulency of 


_ ne entry made by Pillsbury at Duluth, Minnesota, a hearing was. 


ordered respecting the validity and genuineness of the application and. 
| affidavits purporting to have been executed by Perry, upon which cer- 


_ -_ tificate of right was issued, and ‘more particularly the validity or 
_. fraudulency of the power of Atami held by Pillsbury from Perry. | 


Upon the evidence deduced at the hearing, by office decision above 
- mentioned, you held the certificate of right issued in Perry’s name, as 


well as the entry nade thereunder, for cancellation, and that the entry 


made by Perry at Tucson, Arizona be allowed to stand in full satis- 


s faction of his additional right. 


- Pillsbur y was put on notice by Perry as to the fr audulent nature of | 
the power of attorney held by him, and by the General Land Office 
respecting the invalidity of the certificate of right in his possession, — 
previous to the making of the entry in question by the mailing of 
notice to him to that effect, and it is but fair to presume that he received 

- them. | 

Perry had repudiated the power of attorney held by Pillsbury, by : 
_ informing him of the character of the same, and also the certificate of | 

tight theretofore issued, by filing on January 8, 1886, his affidavit in 

“your office charging that certificate of right was secur eA by fraudulent 
means, and requesting that a new certificate be issued to him in lieu : 

- thereof. | - 
| Any assignment at that time of the certificate of aont held. by | 
Pillsbury was without legal effect, and necessarily void. Perry hav- 


ing exhausted his additional right by the said entry at Tucson, Arizona, 


as stated, on November 27, 1891, was not entitled to a second additional 
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a right of nae and an entry: made ther eafter, whether in per son or by 
- another, under power of attorney, with certificate of entry, was in diréct oo 
contravention | of both the spirit and the letter of the law then exist- an : 


ing, and therefore invalid. | a 
In view of the facts and. upon the ae mids herein stated, and for the a 

further reason that I find no error in your said office decision of Sep- | 

tember §, 1893, the s same 18 pnereey affirmed. . - 


APPLICATION TO ENTER-REJECTION~APPEAL. 
MoInturF v. GLADSTONE TOWNSITE. 


An application to enter properly. rejected: does not operate to reserve the land a 
covered thereby, even though an appeal is: taken from the order of rejection. 


Secretary Smith to the Commissioner of the Gener al Land Office, Jan- - 
— wary 81,1895. eo BOW, CL) 


I have considered the appeal by James B. MecInturf from your office 
decision of August 4, 1893, sustaining the action of the local officers in 
rejecting his homestead application covering the NW.4, Sec. 24, T. 
104 N., R. 72 W., Chamberlain land district, South Dakota. 

The tract.in question is a part of the Great Sioux Indian reservation 
which was opened to settlement by the proclamation of the President 
February 10, 1890. Just prior to the opening, to wit, on April 1, 1890, 
the Commissioner directed that the Miller surveys within the newly 
opened Sioux reservation be ignored and that no entries be allowed | 


’ - based upon such surveys, as new surveys had been ordered to be made. — 


On April 28, 1890, MecInturf tendered his application under consider- 


ation. alleging settlement February 12, 1890, which application covered . - 


a tract within the Miller surveys, and for that reason the local offi- 
cers refused to receive his application, treating the land as unsurveyed. 

It also appears that this tract was embraced within the limits of the 
townsite declaratory statement filed for Sherman City on April 3, 1890. 
In said declaratory statement settlement was alleged February 10, 
1890. Said townsite application: was at first rejected, but subse- . 
quently, upon application. of the townsite authorities, the action was — 
reconsidered and the case set for hearing, upon the townsite’s applica~ 

tion, for June 10, 1890. | 


_ In reporting upon the ‘rejection of McInturf’s goslietion the Toeal: ia 


-. officers referred to the application made under the townsite laws for : - 


- Sherman City and for that reason it would appear that no action was - 
_ taken at the time upon MclInturf’s appeal, the result of the hearing : 
_ upon the townsite’s application being awaited by your office. ee 
- It seems that report was called for as to the result of said hearingin 
your office letters of June 24, 1892, and a, 1, 1898, to neither of ag 
which has any noSpense. been “made, . in oat 
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ae In hagas 1801, a ‘plat of fe. new survey of. the ewuah ioe in ques: - 
Dae ‘tion was filed and ander said survey said NW. 4 is aaa as s the 
~~ N.d of the NW. dand lots 3 and 4. 


a Due notice of the filing of said plat appears to have been given and 
_ the local officers permitted Mary E. Brown to make homestead entry 


: of the NE. 4 of the NW. 4 of said section; Carrie C. Peterson to make 
entry of the NW. + of the NW. +4 of said section, and HE. M. Lichten-. 


stein, guardian, to make entry of lot 4 of said section. 
Due to inadvertence no memorandum appears to have been made 
upon the tract books of your office as to the pendency of McInturf’s 


| . appeal, so that upon completion of the entries by Brown, Peterson and 


Lichtenstein the same were regularly examined in due course and passed. 


to patent; so that the entire tract covered by McInturf’s application, 


except lot 3, has passed beyond the jurisdiction of this Department. 

| The sowmndite application for Sherman City appears to have been 

_ from time to time reduced by relinquishment, and afterward to have — 
: changed its name to the townsite of Gladstone, the application being 


va, finally reduced to lot 3 of Sec. 24, being the only remaining tract cov- 


ered by MeInturf’s application wh ich is yet-within the ee ee of 
this Department. | 
_- The townsite has made cash entry for said lot, the certificate being 
™ dated July 14, 1893. | 
-°- Tn his appeal Melnturf complains oreatly of the action of the local 
officers and. your office in passing to patent entri les covering part of the 
land embraced in his application made at a date subsequent to the 


presentation of such application, but for the disposition of said appeal _ 


it is necessary to. further consider » the matter of une allowance and 


patenting of said entries. 


In the decision in the case of Richard LL. Burgess 8: i 1: , 14): it. 


was held that no rights are acquired under an application to eneer that 


i ‘is presented and properly rejected. In other words, that an applica- 


tion properly rejected, even though an appeal is taken therefrom, dees 
not serve to reserve the land embraced in said application. That the 
.  Joeal officers acted in accordance with directions duly given by your 
office in rejecting McInturf’s application can not be questioned, and as 


the appeal does uot question the authority of your office to disregard | 
and ignore the survey made by Miller and order a new survey of the 


 fand, I must affirm your office decision and Melnturt’s appncauon wa _ 
stand rejected. 


In this connection I might note that in enue of the townsite 


_o appeal affidavits are furnished tending to show that the alleged settle- a 
- mnent by McInturf was made merely as one of the occupants of the © 


; contemplated townsite and consisted merely in the building of a 


oe Fe shanty of little value which was soon afterward removed, and that he 


- did not at the time of the building of the shanty, nor since, ever. take ; 


os oe residence upon the land in question. 
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_ MILITARY BOUNTY LAND WARRANT—CERTIFICATE OF LOCATION. 
| CIRCULAR. _ 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
TEasingion D. C., February 2; 1895. 


Leg Wiles and Recewers of United States Distr ict Land Offices. 


' GENTLEMEN: Attached hereto is a copy of the Act of Congress, — 
approved December 13, 1894, entitled “‘ An Act to provide for the loca- 
tion and satisfaction of outstanding military bounty land. warrants and 
certificates of location under section three of the Act approved oJ une 
second, eighteen hundred and fifty-eight.” , 
eer previously existing laws the said military pouty land war-. 
‘rants were locatable on any land subject to sale at ordinary private 


entry, and also in payment of pre-emption claims or in commutation of — 


'. homestead entries, even where the same embraced unoffered lands 
“which, being unoffered, were, therefore, not. subject to private entry. 

See pages 6 and 7 of the [general | circular of ep rnany 6, 1892, article 

headed “ Warrant Locations.” 

The same was the case with scrip: issued. under the third section of © 

the act of June 2, 1858. See page 8 of the same uaa article headed 
“Private Land Serip Locations. ‘ 


' The act of December 13, 1894, “in addition to the benefits now given _ | 
thereto by. law,” provides: that said warrants and said serip ey be. 


located in certain other classes therein specified, viz: 


~ In the payment, or part payment, for any lands entered aiiler the . > o 


desert land law of March 3, 1877, aud the amendinents thereto; in pay- 
ment, or part payment, for ieade entered under the timber- malta: e law of — 
March 3, 1873, and the amendments ther eto;in payment, or part pay- 
ment, for lands under the timber and stone: law of June 3, 1878, and 
the amendments thereto, and in payment, 6r part payment, for land | 


— gold at public auction, except such lands as shall have been DUIS AGEs 7 P 


from any Indian tribe within ten years last past. 


- This act does not change existing law or regulations AS to the location: tas 


of such warrants or scrip upon lands subject to sale at private entry, - | 


or in payment for pre-emption claims or commutation of homestead’ °_ 
entries, but in such cases the instructions on pages 6, 7, and 8, circular 


of February 6, 1892, will still apply. 


In crs to the four classes of entries specified: in the act of 


December 13,1894, you are advised that one or more warrants or cer- 
tificates of location are receivable in payment, or part payment, for a 
tract of land entered under either of the laws designated, at the rate of 
$1.25 per acre upon the expressed value of the warrants or certificates. _ 
of location. If the amount of money due on such entry exceeds the © 
face value of the warrant or certificate of location at the rate of $1.25-. 
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- per acre, the ager must pay for the excess in ae but if the face | 
value of the warrant or certificate of location exceeds the amount due | 
~. on such entry, the claimant must take the tract in full satisfaction we 7 

said. warrant or certificate of location. 


Asa basis for patent you will issue the regular aohsint and. certif- . 


_ icate in each class of entry, viz: in desert land entries, forms 4-143 


and 4-200, and in the other classes designated, forms 4-131 and 4-189, 
noting thereon the manner of payment. | 
‘In initiating an entry under the desert land laws, Pec may bp 


Inadein money to the amount of twenty-five cents per acre, as required _ 
‘by previously existing law, or if preferred, warrants or scrip may be 
tendered as payment, and if the face value of such warrant or scrip 


exceeds the amount of money due in initiating said entry, credit may 


be given for any balance to be applied to final payment when final 


proof has been made. In this event you will make such notes on your 


records as will indicate such credit, giving the number and acreage of 
the warrant or scrip used, and in issuing final papers refer thereon to 
such credit, collecting any balance due in cash, warrants, or scrip. A. 


notation should also be made on your joint sariificate (form arene as 


- to such location and credit. 


Where such warrants or scrip are tendered as eagiient by rit 


‘than the party to whom issued, you will require evidence that the 


entryman is the heir or legatee of the party to whom issued, or see that 


said warrant or certificate of location has been duly assigned in accord- 


f 


ance with circulars of July 20, 1875, and February 13, 1879. 


No fees are required to be paid where warrants or certificates of loca- 


7 tion are used under this act, the same being regarded as the equiva- 7 
. lent. for money to the extent of their value at the rate of $1.25 per acre, 
and the local officers will receive from the United States Treasury 


their commissions upon the surrender thereof as in ‘the: case of enitles 
made with actual cash. 
When located each warrant or certificate of ipgation winee be 2 eis 


| - quished by the legal owner thereof after the followin g form, viz: 


Lor we) do hereby eoimaaih to the United States the within uiilignt: bounty : 


land warrant or certificate of location in payment (or in part payment as the case 








may he) of the (here describe the tract), located in the name of —, at the 
land office at , this day of ———, 189 . | . 
“Witnesses : Cc. De BO 
Rake 4 _ (Signed) A.B. [suau.] 


In their monthly abstracts the register and receiver will designate a 


the entries in which warrants or certificates of location are used in 
_ payment, and will show the balance, if any, paid in cash. The receiver 
— in his monthly account current will debit the United States with the 
- amount of such warrants or certificates of location, and in his quarterly | 


accounts will specify each entry in which such warrants or certificates 


! ~ ; 


i 


of iogation are used in 1 payment ceiving the names and acreage of the: 
warrant or certificate and date of the act under which issued and the 
amount for which they are received, and debit the United States with 
the same. 7 
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Such warrants or geniacates of location received in payment for 


lands sold must be forwarded to this office with your monthly account 
‘current for the month in which they are received, and must be desig- 


nated. in the receiver’s letter of transmittal by number and acreage of . 


each warrant or certificate of location, date of the act under which 
issued, amount for which received, and the register’s and Teceiver’s - 
number of the entry in each case. | | 
' It may also be added that, under said act, no warrant or ‘certificate _ 
of location can be used in payment for any lands which have been | 


purchased from any Indian tribe within ten years last past, neithercan. “ 


they be used in payment for lands ceded to the United States by any 
Indian tribe where such Jands are to be disposed of for the benefit of ~ 
such Indian tribe. 
Very respectfully, _ es 
7 | OS. W. LAMOREUX, — 
- Appro ved: i. & | Commissioner. 
HOKE SMITH, Geenelans Ye | i | 


[Poxzz0 —No. 2. ] 


: An Act to provide for the peatign and satisfaction of outstanding military bounty. . 
land warrants and certificates of location under section three of the Act approved June second, 
eighteen hundred and fifty- “eight. 7 


| Be it enacted by y the Senate and House of Repr esentatives of the United States of. aan ' 
| - in Congress assembled, That in addition-to the benefits now given thereto by law, | 

all unsatisfied military bounty land warrants under any act of Congress, and | 
unsatisfied indemnity certificates of location under the Act of Congress approved - 
- June second, eighteen hundred ahd fifty-eight, whether heretofore or hereafter | 
issued, shall be receivable at the rate of one dollar and twenty-five cents per acre in ; 


payment or part payment for any lands entered under the desert land law of March =~ 


third, eighteen hundred and eighty- seven, entitled “An Act to provide for the sale 
of desert lands in certain States and Territories,” and the amendments thereto, the 
timber-culture law of March third, eighteen hundred and seventy-three, entitled . - 


“An Act to encourage the growth of timber on the Western prairies,” and the ~ 


_ amendments thereto; iG timber and stone law of June third, eighteen hundred and | 

seventy-eight, entitled “ An Act for the sale.of timber lands in the States of ‘Cali- 

fornia, Oregon, Nebraska, and Washington Territory,” and the amendments thereto, 

or for lands. which may be sold at public auction, except such lands as shall have . 

been purchased from any Indian tribe within ten yee Sa past, 7 
Approved, December 13, 1894. 
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|. , FOREST FIRES-HOMESTEAD—BURNED TIMBER ENTRY. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 


Washington, D. C., February y 2, 1896, a 


EON ant Michigan. 


_ GuNTLEMEN: Denn attention is called. to ney Act. of Congress, 


ne approved January 19, 1895, entitled “An Act for the relief of howe. 
|. stead ‘settlers in Wiscousin, Minnesota, and Michigan,” aeeRy of which _ 
is hereto attached. Ay 
ee The first section provides for an extension of time of two years within — 
-_— ~ which | to make final proof, and excuses temporary absence for any vse 
-.. period within two years from the date of the act in all cases where any 
-. homestead settler, in your respective districts, was compelled to leave 
the land settled upon by him because of the prevailing forest fires of © 
.. the summer and autumn of 1894, and by reason of the destruction of 
buildings or other property by such fires. Thesame relief isextended 
to the heirs of any settler who perished by such fires.. Any settler oe 
coe desiring to receive the benefit of these provisions will be required to = 
© file in the district Jand office having jurisdiction over thelandembraced 
a in his or her claim an affidavit corroborated by two parties setting — 
-.. forth the number of the entry, if one has been made, and the deserip- ~ 
_tion’of the land; the date of settlement upon the land; the amount 
>. and character. of the improvements placed thereon; the character and 
aes extent of the damage to the settler’s property idea by the fire; the 
_.. . date when the same occurred; whether or not the party was thereby —_ 
ae obliged to leave the claim, and such other facts as may be relied upon ~ 
as bringing the party within the scope of the act. Wherea homestead — 
settler perished by such fires, the heirs (i. ¢., the successors to the 4 
right under the homestead law, if they desire to receive the benefit of _ 
- the provisions of said section), or one of them, will be required to fur- 
nish evidence consisting of the affidavit of the respective claimants, or, ~ . 
- if a minor, of his or her guardian, corroborated by two witnesses, 
_. setting forth the number of the entry, if one has been made, and the _ 
- description of the land; the date of the settlement under which they 
claim; the character and value of the improvements, and the circum- 
0 stanese attending the death of the settler. The affidavits of theclaim- 
‘ant and his corroborating witnesses may be made before any a | 


‘authorized to administer oaths using a seal. 
‘Upon receipt of the required affidavits, you will forward the same to 
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ina : Registers a ane Receivers, United States Nstrict Land Offices, im ‘Wisconsin a 


: this office, with your joint recommendation in regard to the case. - _ 
_. Should the evidence be found satisfactory you will be so advised, 
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| whereupon you will make sack otex upon your recor rds for your futur e 


guidance as will indicate that the parties are entitled to the benefits of — 


the provisions of the first section of the act, and in these cases you - 
will not issue the usual notice of the expiration of time within which | 
to make proof until ten years from the-date of the entry, and-no con- 
test for abandonment ‘or non-compliance with the law will be allowed 
against any of the entries until after the expiration of two years from 
the date of the act. Entrymen temporarily absent for any time within _ 
two years from the date of the act will not be required to show any 
_ additional period of residence when theyanake final proof, because of | 
such absence, as the act explicitly directs that such absence shall -— 
deemed constructive residence. 

Parties coming under the act whose claims rest | upon adivlemnent 
alone are not relieved from the necessity of making their original home- | 
stead entries as heretofore required by the law aud ae in order. 
to protect their settlement rights. 
‘The second section provides. that homestead settlers whose property | 
was destroyed by such forest fires, or in case the settler perished by the 
- fire, then his or her heirs, or in other words, the successors to his or her — 
homestead right, as defined in section 2291 R.S., may upon satisfactory . 
proof of compliance with the law upon the part of the settler, to the 


; date of the fire, and, upon payment of the minimum price uuder exist: 


ing statutes, receive a patent for the land embraced in the claim of 
. such settler. The procedure in such cases, where the original entry has 
. been made, will be the same as is now required in making homestead 
proof, except that compliance with the law néed be. shown only to the 
date of the fire, and, in addition, proof will be required as to the date 
of the forest fire a the extent of the damage done to the claimant’s 


_ property thereby, or, where the settler has perished by. the fire, proof _ 


as to the time and meiner of his death. The payment requir ed to be 


made for the land is the “minimum price under existing statutes, 


- which in ordinary commutation of homestead entries under section 2301; 
R. S,, is $1.25 per acre, except where the lands are within the limits of | 
railroad land erants and thereby enhanced in price to $2.50 per acre, | 
and in other’ cases such amount as is required by any special laws 
which may govern the disposal of the specific tracts of land. as 
-. You will make no change in your method of reporting these: eutries, 

but'will be governed in each case by the instr uctions heretofore issued, 
should there be any entries embr acing land of a special char acter. 

In all cases where parties intend to avail themselves of the‘ benefit 
of the said second section under claims resting upon settlement alone - 
at the time of the fire, they will be required, when they apply to make 
the original entry, if sack application is not made within three months — 
of the date of the settlement, to file affidavits explaining why such 
entry had not been made sooner, and when parties whose entries have. 
been made since the date of the fire submit proof, as herein - required | 

- for the ony pose of perfecting title to their cans: under the Boro 
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> “of the said. section, you weil. esac the. iene submitted to this office. . 


ae for consider ation and withhold the cash certificate until advised that. | 
vee such proof is satisfactory to this office. : | 


‘Section 3 provides for cases in which the forest fires aie partially i 7 


~ burnéd the timber on the homestead, and the settler may desire to pur- 


< chase only a portion thereof, retaining the remainder to be perfected | a 


under the general provisions of the homestead laws. | 
In such cases, and when the quantity of timber burned does: not 
exceed ‘seventy-five thousand feet. of merchantable green timber, the, 
‘. entryman inay file with the register. and receiver of the district in — 
., which his claim lies a sworn statement setting forth the fact that the : = 
| timber on his claim was destroyed or injured by the forest fires during 


2 the summer and autumn of 1894, giving a description | of his entry, the — 
- the date and number thereof, and a description’ ‘of each of the smallest 


legal subdivisions of his claim upon which the green timber has been 


= injured or destroyed by said. fires, together with an estimate of the 
— amount of such timber so injured or destroyed. upon each of said — 
-. smallest legal subdivisions. Also that he has complied with the 


— requirements of the homestead law up to date. This statement must 


-- be corroborated by two witnesses who have actual knowledge of the 


mes conditions existing on the claim. The entryman. must designate which. : 7 


of the legal subdivisions of his claim on which the timber was burned. 
_he desires to purchase under this act, and with his application. to pur-_ 


chase, and sworn statement above required, he must tender the neces- 


sary amount of money to empl, tlie purchase, at the minimum ‘aie : 
‘per acre. 
. Upon the presentation of the above- required ares and SWOFD | 


on satemoné. together with the purchase money, if the same be found | - 


a satisfactory to the register and receiver, they shall thereupon issue the 


: ordinary cash entry certificate and receipt, giving them current num- 


is bers i in the regular cash series. On the margin of the certificate, receipt, 
and duplicate receipt there shall be indorsed in ped ink: “Burned, = 


timber entry, Act of January 19, 1895.” _ 


».. On the back of the duplicate receipt there shall be indorsed the fol- an 
lowing license or permit to cut the burned timber: | 


7 ‘The within- named entrymau having complied with the ‘regulations prescribed = 
under the act of January 19, 1895, entitled ‘An Act for the relief of homestead set- - 


; - tlers i in Wisconsiu, , Minnesota, and Michigan,” is hereby permitted to cutand dispose 


oo of the burned tim ber on that pornon oe his homestead entry described i in this cael ae 
‘cate receipt. | 7 | | 











Date —- . Po .  —— a 
| Register. 
nae oO a | _ Receiver. 
very ie ar : 
“is a 8. We LAMOREUX, 
“ _ Commissioner. | 
"eer oeelle 


Hoke surna, Seoretary in 


I 


| DECISIONS RELATING TO. THE PUBLIC LANDS. OL” 
| [Puptac—No. 23.) 


An Act for the relief of homestead settlers i in: Wisconsin, Minnesota, and Michigan. 


Whereas. during the summer and autumn of eighteen hundred and ninety-four am 
_ extensive forest. fires prevailed in northern Wisconsiu, Minnesota, and Michigan, 
resulting in the death of many homesteaders and their families, the destruction of 


their property and effects, and of much of the green ‘timber growing upon them, 


which homesteads are valuable chiefly £ for the timber standing and growing on 


t 


them; and, | | . 

Whereas under siiaine law homesteaders are not alowed to ont or sell ereen OF 
burned timber, except for the purpose of clearing and improving, and all burned 
timber not cut within a short period will become worthless and a loss to me settler 


and the Government: Therefore, 


“Be it enacted by the Senate and House of Representatives oF the United States of ree ica 
in Congress assembled, That all such persons actually occup ying homesteads in said 
States of Wisconsin, Minnesota, and Michigan at the time of such fires, upon claims 
under the laws of the United States, on lands of the United States, whose propérty 
and buildings were destroyed by such fires, and the heirs of all.such persons who . 
perished by such fires, and all persous who by reason of such fires and loss of prop- 


erty were obliged to leave their homesteads, aré hereby granted two years’ additional 


time in which to make final proof. And temporary absence for any period within - 
two years trom the date of this Act shall be deemed constructive possession and resi- 
dence, but shall not be déducted from the time required to make final proof.’ | 
SEC, 2, That all persons whose property was destroyed by sueh fires, and the heirs 
of all persons who were actual occupants of the hoinesteads at the time of the fire, 


~ and who lost their lives in and by that fire, may, by proving such actnal occupancy - 


at the date of such fires, make proof showing compliance with the law up to the date © 
of the fire, and shall make payment at the minimum price under existing statutes,in _ 
the same manner as if such claimants were.alive, and upon receipt, of such proof of © 


loss of property by such fires, or death of the claimant, heirs surviving , and upon - 
- payment as aforesaid, a ‘patent shall be issued to such claimant, or his or Shree heirs, 


Szc. 3. That the claimant upon any homestead, who by. reason of not having — 


lived thereon the necessary length of time to enable him to commute under section 
twenty-three hundred and one of the Revised Statutes as amended by the Act of - 


March third, eighteen: hundred and ninety-one, his heirs, executor, administrator, 


or guardian of his minor heirs, may, when the quantity of timber destroyed upon 


his or her homestead shall not exceed seventy-five thousand feet of merchantable — 


- green timber, file an estimate in the land office where such homestead was entered 
with such reasonable proofs as the Commissioner of Public Lands may prescribe, as- 


to the quantity of. timber destroyed upon auy sectional subdivision, and thereupon — 


the register and receiver may, under the direction of the Commissioner of Public ° 


Lands, issue 2 license or permit to cut the burned timber on any. homestead Or. 
sectioual- fraction thereof, upon payment of the sum of one dollar and twenty- -five 


_ cents per acre for such sectional subdivision, and the Government shall i issue a pi atent 


for the same to the claimant or his or her heirs. 


ars Approved, January 19, 1895, 
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“TIMBER LAND EN TRY—FINAL BROOF. 


KATIE KENTNER. 


es The sabeuition of samawariced witnesses, on the edbunesion: of final proof by a 
. timber land applicant, does not. call for the rejection of said proof, where the on 


substitution was made in. accordance with existing instructious from the Gen- . 
| eral Land Office. - . 


en . Seer etary Smith to the Dennaone of the Gener i Land Office, Feb-. 
Pas : ruary 9, W953. (J LT McC.) © 


 Tam-in receipt of: your office letter of October 23, 1893, transmitting 
the papers in the appeal of Katie Kentner from the decision of your — 
- Office of August 25, 1893, calling upon her to furnish non-mineral affi- — 
davit, and to make new publication, because the name of one of the 
witnesses who testified, was not given in the published notice of her 
final a of her application to make timber land entry of the W, 4 of | 
the SE. 4 of section 25, T..34 N., R. 2 E,, Redding land district, 
California. 
The non-mineral affidavit furnished by the appellant is ipseantially 
in accordance with the requirements of the timber land law, and in’ 
view ofthe fact that the entry has already been made, I see no reason 
for now requiring an additional non-mineral affidavit. 

A very different question, however, is raised by the fact, shown by 
the record, that the name of only one of her corroborating witnesses 
- was contained in the advertised notice of final proof. In the case of 
entries under other laws for the disposal. of the public domain, the’ 
Department has uniformly.demanded republication ‘of notice when the 
testimony of the entryman was corroborated by only one witness, whose 
' name was contained in the published notice—the other being a substi- 
- tuted witness. (See Amos E. Smith, 8 L. D., 204; Wenzel Paours, ib. 
475; George F. Lutz, 9 L. D., 266; ‘Herbert Higgins, ib., 646). Itis true — 


ws that the entries in the cases above named were pre-emption or home-, 
~~ stead entries; but the Department has recently held that the same 


_ reason for using witiiesses whose names have been advertised, exists in 


; z the case of timber land entries as 3 of other entries. (Sarah hi. Bigelow, an 
20 L. D., 6.) | 


The claimant, however, alleg es thatj in saibetiiutine sien nad erteed ; 


witness, she acted: in accordance with permission contained in letters 


from your office. Shestates that on February 10, 1891, your office wrote oe 


to the register and receiver at San Francisco, “ that. neither the act of | 


- June-3, 1878, nor the instructions ‘thereunder, require that the names: 
of the witnesses: shall be advertised; the substitution of a witness is _ 
not, therefore, material. 4d Furthermore, that on April 17, 1891, your 
office, in reply to a request. for instructions on this snbject, from the: 


> tegister and receiver at Redding, California, wrote them: “In case it 


7 ‘is found necessary on the date of: proof to. substitute a | witness, rou 7 
| will not on that account 5 object to the e proofs.” | | * 
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If it — a fact that such paNeructons. were “transmitted | a the local i | 


officers, and ‘by them given to persons offering final proof before them, 


it Sie the entryman so instructed, of any charge of bad faith or . ‘é 


intentional failure to comply with the law or the departmental rules and 
regulations made i in pursuance thereof. It, therefore, you find, upon an 
examination of your records, that instructions were given as above | 
alleged, you will direct the joc officers to accept the proof, if sufficient — 
in other respects than those hereinbefore referred to. . 3 
Your office decision of August 25, 1893, is modified as above indicated. a 


| On January 10, 1895, deparinantal decision was rendered in the case . an 
of Sarah L. Bigelow, supra, by which republication was required, 


_ because the witnesses who testified at her final proof were not mentioned 
in the published notice. There can be no doubt, from what has since 
been disclosed in the examivation of other cases brought before the 
Department. ou appeal from the Redding office, that the action of that 
office in accepting Bigelow’s proof was in accor dance with the directions — 
of your office dated April 17, 1891 (supra), although the appellant in 
that case did not show that.such was the fact. You will therefore 
examine the record in the Bigelow case, and other cases on appeal from — 
the Redding land office that have since been decided by the Depart- 
meut based thereon; and if you find that they come within the ruling 
in the present case you will direct the local officers to accept the proofs, 
. if in other respects sufficient—with the understanding, however, that _ 
the general rile requiring that the names of witnesses must be adver-. 
tised shall apply i in all cases not covered by explicit instructions here- | 
-tofore issued by your office to the contrary. | ) 


i 


_ SCHOOL LANDS—-INDEMNITY—ISLAND-SURVEY—RESERVATION. _ 
STATE OF CALIFORNIA. 


The permanent reservation, for light house purposes, of an island lying ‘off the coast. 
of California, entitles the State to select. pony for school lands lost: to the 
State by reason of said reservation. 

Under sections 2275, and 2276, R.8., as amended by the act of F February 28, 1891, 

‘directing the Secretary of the Tater ior to ‘‘ ascertain and determine by protrac-. 
tion or otherwise,” and ‘‘ without waiting for the extension of the public sur-. 
veys,” the townships for which school indemnity may be selected, in cases of 
public reservations, the protraction, by the United States surveyor g general, of - 
the township linés, over an island reservation, from a map of the State,.pnb-. 
lished by the Department of the Interior, is a proper method of ene the © 
amount of lands lost to the State. 

A. withdrawal of. public lands for the purpose of creating a forest reserve precludes 
the subseqaent selection of such lands as school indemnity. | | 


Secretary Smith to the Commissioner of the General Land Office,- Feb- 
ruary 16, 1895. : _ (PB. J. G.) 


At the request of the Secretary of the Treasury this: Department, on 
September 21, 1891, reserved permanently the entire ‘surface of San 
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| ophahe taland, “off. the baat of California, for the ‘use of the light z= 
_ . house establishment, and on. September 26, 1891, your office forwarded 
~ the order to the United States surveyor- ‘general of California. 


From your office letter (“K”) of January 12, 1893, to the ee 


cof, the Interior, on the subject now under consideration, L quote the 
followin g social of facts— 3 | bs 


On December 11, 1891, the register of the U.S. land office at Steer toni California, 
transmitted for consideration. by this office. certain applications made on behalf of 
said State for lands in T.8 S., R. 23 E., M. D. M., which the State proposed to select 


as indemnity for the loss of school lands in the following townships alleged to be 


included within San Clemente Island, namely: T. 13 S., R. 16 W., T. 138 8., R. 15 W., 
T.14.8.,R.16 W., T.14 8., R.15 W.,T. 14 8.,.R. 14 W., T.15 S., BR. 15. W., and 


‘T.15 S., RK. 14 W., 8. B. Meridian; also a map of San Clemente Island purport- 
‘ing to exhibit the townships containing the lands: offered as the bases of said pro- 
posed selections, and having upon it the following certificate, dated Dec. 4, 1891, _ 
- and. signed. by the U. 8. surveyor-general cf California: ‘«I hereby certify that this e 
map of San Clemente Island off the coast of California has been made ‘in this office 
“: and that it, and the township lines shown thereon have been compiled by protrac- 
-. tion from the map of the State of California compiled and published by the Depart- 7 
wa # ment of the Interior in 1885, and is believed to be approximately correct.” | 
_.. Upon this showing, and in the absence of prior interfering claims. on the tract — 
_. books of this office, the: applications of the State for lands in T. 8 8., BR. 23 E., 
M.D. M. were admitted to record as valid, prima facie; ; and the local land. officers 
at. Stockton were advised accordingly, on April 27, 1892. | os 


In the meantime, that is in February and March, 1892,.a number of persons pre-- 


| “sented at the Stocktou land office, applications to enter lands in T.858., RB. 23 E.,° * 
ot hee Mi D. M., whieh were rejected by the register and receiver, as being in. conflict with 
oe: the applications of the State above referred to. 


‘From, this action the said applicants appealed. walicreagea? this office filed - 


“ against them; but, upon reconsideration. of the facts, such rnling was voluntarily 
rescinded Nov: 25, 1892, and on the same day the indemnity land. applications made : 
December 11, 1891, by the State of California, upon the basis of school sections and 
7 fractional townships in San Clemente Island were held for rejection antl the local | 
officers at Stockton were instrncted to advise the applicants opposing the State, , 
> that decisive action upon their cases would be Peronee? until after the final dis- = 
‘position of the applications of the State. a re ia 3 ee 


By said decision of N ovember 25, 1392, your oftice dceammeda.” 


It appears that these selections were applied for prematurely i in this, that the 


township plat of survey was not filed in the local office under the circular of Octo- 


ber 21, 1885 (4 L. D., 202), until January 4, 1892, whereas the applications in ques- 
tion were made on Dessiiber 11, 1891. 

It further appears that the founahth embracing the lands described as the bases 
of the selections have »ever been surveyed, either in the exterior or the interior 


subdivisions, nor has the requisite action been taken by the Secretary of the Interior 


under section 2275, U.S. R.S.,as amended by the act of February 2x, 1891, to admit 
of: selections being made of school lands for said townships covered by the reserva- 


fon of San Clemente Island in the absence of a regular and formal survey thereof. 


‘J am therefore of-the opinion that the applications in deep are irregular and. : 


- inadmissible, and they are hereby held for rejection. 


A motion for review of this decision was filed by (eal counsel for | 


the State of California, « and ee your office letter of Maiteh: 28, 1893, the me 
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 ganle was aonied The State now prosocutes: its appeal, assigning error 


{ 


as follows—_ re ges . at 


1. In holding, positively and inforentially, that said indemnity selections were in — 
any manner or degree illegal or defective because they were forwarded to the local 


. .- office prior to the date when the township plat of survey was considered as. filed and 


open to the public in the local land office, to wit: January 4, 1892. 
_ 2. In holding that it is a reason for said rejection that the lands described as the. 


bases of selection had never been actually surveyed, and. i in holding that said San © 2 | 


Clemente Island had not been surveyed, 

3. In holding that the requisite action has not been taken by the Secretary of the 
Interior under section 2275 Revised Statutes, as amended by act of February 28, 
1892, to admit of selections of indemnity being made for school lands in the town- 
sliipe covered by-the reservation of San Clemente Island, in the absence of a tegular 
and forma] survey thereof by the Land Department. | 


4, In holding that the applicatious in’ eee are irreg ular aud inadmissible, and 7 


in holding them for reyevtion. 
5. In rescinding the decision of the General Land Office dated April 27, 1892. 
In the files I also find protests, filed April 14, 1894, against the : 
allowance of selections Nos. 2729 to 2781, inclusive, by Messrs. Brad- 
ford, et al., on the grounds that (1) bie: anil asked for are not subject 
to selection; (2) the losses designated as bases. for the said selection 
did not and do not exist; (3) the said. selections were premature as to- 
the land; and (4) the said. selections were premature.as to the bases. 
- It seems that the appeals of the individuals, mentioned in the above | 7 
’ quoted statement of facts, to enter lands in T. 88.,B.23 E.,M.D. Mare | - 
retained in your office subject to the decision of the Department on the - 
case at bar, with one exception, which, as I understand it, has been 
informally transmitted with the sole view of giving the Department all. | 
the facts in regard to this complication. — , 
As J view it, there are two main propositions presented by the record | 
for determination ; the first being whether the State is entitled to 
make indemnity selections for school lands lost by-the. permanent res- 
ervation of San Clemente Island, sitnated some. seventy miles off the 
coast of California, and the second, whether the protraction of the 
township lines as made was authorized mye law, and: LO meéd a basis for 
selection. _ = 
It seems to lage been conceded ee your office that the State i is enti- 
tled to indemnity for the losses in this island as the matter is not dis- 
cussed in aly of your office letters, neither is the matter referred to by 
counsel in their brief filed before the Department. So it seems to have 
been accepted as a matter of course that the State was entitled to the 
. indemnity. I concur in this view, and were it not for the fact that the © 
protestants and the other alleged adverse claimants raise the subject, a 
it would be unnécessary to discuss it. | 
It is an historial fact that the State of California is éouiposed of ter- 
_.ritory formerly belonging to Mexico, and by the acts. of Congress of - 
September 9, 1850 (9 Stat., 452), was admitted as a State into. the 
Union. By the constitution of the State, adopted, ratified and a 
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: = claimed i in 1 1849, its boundaries, s SO: far as s appertains, to this ‘sian, 
“were defined as follows— a ee ee ss n% 2 | 


thence running west along said boundary line to the Pacific Ocean; and attending: a 


. therein three English miles; ; then ce running in a northwesterly dir ection and follow- 
ing the direction of the Pacific coast.to the 42d degree of North latitude; thence on | 


the line of said 42d degree of North latitude to the place of beginning. Also all the 


. islands, harborS and bays along and adjacent to the Pacific coast. ee oe. Tie 


| and Statutes of California, Vol, 1, bottom page 64-5. ) , 
By the constitution of 1879 (Deering’s Political Code, bottom page 


oe 71), this part of the boundary i is exactly the same. 


The statute of the State (Id., Sec. 3945), defining the b boundaries: of | | 


_ Los Angeles county, concludes thus-——“ including the islands of Santa _ 


Catalina, San Clemente, and the islands off the coast included. in Los - 


- ~~ Angeles county.” | 


i one under consideration. 


It will thus be seen by the constitutions and laws of California that A 
San Clemente Island is recognized as being within its limits. In the. 


: game way other islands are mentioned as being in Santa Barbara county . 
(Id, See. 3946), “including the islands of Santa Barbara, San Nicolas, 


~ San. Mignel, Santa Rosa, and Santa Oruz. ” Informal inquiry In your 


office develops the fact that the State has made indemnity selections for 


school lands lost in place in all the named islands, except, of course, the 
In addition to the claim by the State that these islands ; ATE a part of 
_ its territory, and the departmental recognition, Congress has also recog- 


nized this fact. In the civil and diplomatic appr opriation bill for the 


year ending June 30, 1853 (10 Stat., 76), there will be found, on page 9, 


eet appropriation for subdividing all the islands se ‘mentioned, a .. 


including San Clemente. | 
Again, by act of March 8, ‘1851 (9 Stat., 631), Cans pabaed an 1 act, 


“ for the purpose of cane ancl settling private land claims inthe — | 


| State of California,” and for that purpose the appointment of a commis- 
sion was provided for. Section 8 of that act provided “ that each and | 
every person claiming lands in California, by virtue of any right or title 
derived from the Spauish or Mexican govermment,” shall present the | 
| Same to the commission. Review by the district court and appeal to the — 
supreme court of tle United States were provided for. The supreme — 
~ court in the case of the United States 7. Andres Castillero (23 Howard, 
465), reviewed a case thus appealed, involving the island of Santa Crug, | 
_ which is described as being “in the county of Santa Barbara, in ne 
- State of California.” While the question of jurisdiction is not raised. 
- or suggested in that case, yet it is fair to assume that the court was ots 
unmindful of the importance of such a question. : ; 
-. Jam therefore of the opinion that the State is entitled i pat 
| ‘indemnity for Its losses by reason of the. reservation of San Ulemente = 
Island. i ) 
Res the act of Congress of February 2 28, 1891 1 (6 Stat, 0), sections - 


fs : : ‘oe : : : ee 8 ’ : “on . jp ME 
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. Mg 2275 and 2276 of. the Pavised Statutes. providing for the selection of oe 
- lands: for educational purposes in leu of those appropriated for other 


purposes, it is provided. that lands of equal acreage are granted where 


aa 


sections sixteen and thirty-six are included in amy 3 reservation or other | 


wise disposed of by the United States— ‘ 


| and it shall be the duty of the Secretary of the Interior, without awgiting the exten: 
sion of the public surveys, to ascertain and determine, by protraction or otherwise, 
the number of townships that will be included within such ... . reservations, - 


and thereupon the State or Territory shall be entitled to select indemnity lands io , 


the extent of two secti ons Fe each VOWS Di in lieu of sections sixteen and thirty- : 


six therein, 
Section.2276, That the jana ate by ihe er section shall be selected. 


from any unappropriated, surveyed public lands . . . . .. and where the: - 


- selections are to compensate for deficiencies of school lands in fractional townships, .. _ 


such selections shall be made in accordance with the following principles of adjust- 


ment, to wit: For each township, or fractional township, containing a greater quan- — 


tity of land than three-quarters of an entire township, one section; for a fractional » 


township, containing a greater quantity of land than one-half; and not more than 


¥ three-quarters of a township, three-quarters of a section; for a fractional township, 
containing a greater quantity of land than one-quarter, and not more than one-half. 


of a township,.one-half section; and for a fractional township containing a greater - 


_ quantity of land than one entire section, and not more than a quarter of a town- 


_ ship, one-quarter section of land: Pr seed That the States or Territories which : 


are, or shall be entitled to both the sixteenth and thirty-sixth sections in place, shall’ 


fave the right to select double the amounts named to compensate for deficiencies of 
‘school Jand in fractional townships. : 


It will thus be seen that the Seer etary of the Interior is sompewerel 
“to ascertain and determine, by protraction or otherwise,” and “ with- 


out waiting the extension of the public surveys” the. townships for - 


which indemnity may be selected. It is appar ent from a reading of ~— 
section 2276, supra, that it ‘was not contemplated by Congress that — 
exact Sea iG accuracy should be arrived at in ascertaining: the z 


area of the fractional townships lost to the State, because it is provided 
that the selections may be made by approximation, where the. town- 
ships are fractional from natural causes or otherwise. . 

The United States surveyor-general of California protracted the town- | 


ship lines over the island of San Clemente “from the map of the State — 


of California compiled and published by the Department of the Interior 


in 1885,” as certified to by him December 4, 1891. By this map the fol- 


lowing fractional towns are shown, varying from one-quarter of a section 


to about three-fourths of a township, to wit: T.138., RB. 16 W.; T. 13- 


S., B15 W.; T.14S8., B.16 W.; T.148., B15 Wo; iy 14S. BR. 14 W.; 
T.15S., R.15 W.; and T. 15 S., RB. 14 W. nie 
Without approving this map, for the reasons stated, I think the 


method adopted by the surveyor-general for the ascertainment of the 
~ area of the lands lost to the State, 1s a sufficient cere with the | 


statute. 
At is not shown when this map was filed i in the office of the State sur- 
veyor- -general of California, but there is a certificate of that otfice on 
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| Ee the copy before. me ‘dated: Dedembér: 19. 1891. ‘Bo. that it is : thie Oa : 
assume that it Was filed: between the two dates, December 4 and Decem- : 
ber 12.. This map is the basis of the State selection which was filed i in 


- “the local office December 11, 1891, and on that day transmitted to your | 
. .” office. As before stated, ‘your office, by letter of April 27, 1892, allowed 
 the-selections; on November 25, 1892, it reversed the allowance: for the _ 


 -yeasons erain batons stated, od on March 28, 1893, over peuled a motion. 


_.. for review of the last decision’ 
All of the selections made by the State, with the » exception of two, 


~ sto wit: No, 2725, for lot ee Sec. 23, T. 10 S., R. 31 E., M.D. M.; and © 
No. 2740, for the. SE. 4 of the SE. 4 of See. 20, T, 10°S,, RB. 20 E., M. D. - 
M., wean. 88., R. 23 E., M.D. M: = 
- Tnquiry 3 in your office depelones the fact that all vacant Jand i in “the | 


. 2 jatter township was withdrawn from settlement, entry, or other appro- 


priation November 5, 1891, pending examination with a view to estab- : 
lishing a forest reser eee. under section 24 of the act: of March 3, 1891 

(26 Stat., 1095),-and the “ Sierra Forest Reserve,” including this towne 
Ship, was created by the President’s proclamation of February 14, 1893. 
So that.in any event the selection of the State of lands in T.88., R. 23 
E., M. D. M., must fail, for the reason that the withdrawal as made 
Bib to the api oval of said selections. 

With the papers before me I find another map vartified to by the 
United States surveyor- "general of California, September 27, 1892, as 
follows— 

- [hereby certify that the oy hoe and section lines as projected in red upon this 
map and covering the island of San Clemente off, the coast of California, have been — 
carefully examined with regard to their relations with the lines of public survey as 
shown upon the general map of California, issued by the Interior Department in 
1891. It is believed that the projection of said township and section lines having 
reference to said general map is approximately correct. 

The area of the island is considerably less, as shown by this map, 
than the former one, and I am disposed to think is drawn with more 
accuracy than the first one, for the reason that the surface of the island — 
is that shown by the United States Coast and Geodetic Survey, on a 
i map prepared by that Department, of the “Pacific Coast. from. San : 

Diego to Santa Monica,” for the aid of navigation. _ 


_ This protraction being i in confor mity with the later map of the State - 


2 of California, prepared by the Denartuent, it will be aeanes that it is 
— correct, and. is approved, — , _ 
So that,inasmuch as the selections made bi the Site: nist fail, foe ie. | 


a ee hopainborone stated, with the exception of the two ace any 


further selections 1 in lieu of land lost i in the San Clemente Island should am . 


be based upon the ar ea as. shown by the map of ‘September Le 1892. 
‘This determination renders it unnecessar ve discuss the other propo- 

_ sition presented by the record. | . 

eee, AS therefore ordered that the State, o on formally renewing its appli- | 
eation for the selections i in ‘T. 10 8. ‘R. at E, ” and T, 10 er R. 20 E,, M. “ 


4 
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D. M. , May be permitted to take the same if it is public land and sub- 

. ject to such selection ; and the selection in T.8.S., R. 23 E., ne D. M., 
is rejected. , , oe 

- Your office judgment is thus modified. | | 7 7 a 


HOMESTEAD ENTRY—MINOR HEIRS—FINAL PROOF, 


OURRAN ®. ‘Wintrams’ HEIRS. 


‘The provision in section ‘ 9992 R. 8., that ‘in case of the death of both father and - 
mother leaving an infant child or children” the.“ right and fee” of the land cov- 
ered by the homestead entry ‘‘shall inure to the benefit of such infant child or 


children,” contemplates the immediate investiture of said “right and fee” on the" | 


death of the last surviving parent; and that children so circumstanced are entitled 
to patent on due showing of compliance with law on the part of the entryman 
up to the time of his decease, the death of both parents, and the fact of minority. os 


Seoretary Smith to. fia: Goimuisiones of the General Tae Office, Feb- 
(J. I. HL.) : ba? ruary 16,1895, (oN 


On December 26, 1892, Hannibal Williams made Koiesiead entry of 
the N. $:of the NE. 4 and the E. $ of the NW. 4 of section 18, town- 
ship 19-8., Range 3 W., within the land district “of Montgothery, Ala-— 


bama. He died in March, of 1885. The entry was canceled on March _ 


10, 1890, for failure to ake final proof within the statutory period, and : 
on May 20, 1882, Peter Curran made homestead entry of the same land. : 


~ On December 8, 1892, the local office transmitted to your office the  - 


petition of M. M. McCree, reciting, among other things, the death of. | 


: Williams in 1885 and the death of his wife at a, date prior thereto, . 


the petitioner’s appointment, on November 23, 1891, under the laws 
of Alabama, as guardian of the seven minor Children of the entry-_ 
man, Williams, that until the latter part of the month of September, . 
1892, all of the children of Williams were living upon the land, when 
: they. were ordered to leave by Curran, with which order they complied: 
without the knowledge of petitioner, that the eldest of the minors is. 
only eighteen years of age, and that they are all uneducated and unac- 
customed to the transaction of businéss. . The petition concludes with - 
the prayer that the entry of Peter Curran be canceled and that of Han- 
nibal Williams be re-instated, and that, as guardian of the said minor 
children, he be permitted to make final proof. 
By office letter “CO” of J anuary 21, 1893, considering the foregoing 
petition, directions were given the local office. as follows: | 
In view of the above facts you will inform Peter Curran that he will be allowed — 
thirty days from notice to show why. his entry should not be cancelled for conflict 
with the rights.of an actual settler with valuable improvements. Should the Curran. © 
entry be finally cancelled, the entry of. Hannibal Williams will be fe-instated, in 
which case you will allow the petitioner, or ‘the parties in interest, to submit. final 
pro with a view to a DoLrooune title. - 


hen April 25, 1893: 
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‘The following final action was s talon m Dy y your office pe letter “OP of 


You having reported 1 no tenppuee: on Mr. Curran after due notice, hin’ entry is 


a hereby held for cancellation, and you will advise him of this peasiow: and es his 


right of appeal under the rules. 


~ Curran has brought the case on appeal here, dee ae aS eITOr, i, He 3 
1. That he had no notice as ee by office letter e nO? of J came a 
21, 1893. : 


os In considering MeCree’s aortion at. all, ainpindel ag ay. entry Gf 7 


ee Williams was legally cancelled: and appellant’ entry was in all respects: 7 


Sefer se! 


ccaptgaTbahts et exte. . 2, a pos 8 . A Ske Ae er B 


+ eae Henares 
Jom Gedo targatont 


legally mace,” 
“This case appears to me to Be poeerolied by ae provisions of section | 


a 2292 , of the Revised Statutes, which i 18 here quoted in fuli, as follows: 


a case of: the: death. of both father ‘Ane ‘mother, leaving an infant child or. children 


ne twenty-one years of age, the right and fas shall inure to the benefit of such . 
infant child or children; and the. executor, administr ator, or guardian may, at any 
_ time within tivo years alter the death of the surviving parent, and in accordance 


with the. laws of the state in which such children, for the time being, have their | 


domicile, sell the land for the benetit of sach infants, but for no other purpose; and. - | 
the purchaser shall acquire the absolute title by. the pur chase, and be entitled to a e 


patent from the United States on the payment of the cutee: fees and sum of money a 


above specified. 


No case has yet arisen in. this’ administration, by this Department, 


on the land laws of the United States, in which it has been necessary — | 


to give construction to the first paragraph. of the section quoted, but m 


the language is plain and unambig uous, so. that. there: can scarcely be 
“difference of opinion as to its meaning. «The right and fee,” says the 
law, “ shall inure to the benefit of such infant child or children,” and it _ 
~ would seem to have been the intention of-the Congress that the investi- a. 
ture of this “right and fee” should take place immediately upon the — 
death of the last surviving parent... Tf this provision is to be given the — 
full effect, therefore, that its terms fairly. import, the infant children of 
~ an°entryman when so circumstanced | as to come within its purview, ae 


become entitled to patent upon. showing duly made of the essential _ | 
facts upon which their right depends. Those facts are compliance with — 


- the law on the part of the entryman up to the time of his decease, the. 
death of both parents, and the minority of the children. This con-— 
struction gives rational and beneficent effect to the law, any other con- 
struction would destroy at once its plain letter, and its ‘peneficence, - Ls 


‘The decision of your office is, therefore, set aside, and it is now 2 


. vpueted that an. inquiry be directed before the local office for the pur- 


pose of ascertaining the facts upon. which to base action in accordance : 


. _ with the views herein expressed, ‘It ds further ordered that Peter = 
‘Curran. have due and leg al - notice of the: hearing hereinbefore: pro-. 
vided for. | | 
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- DESE RY LAND ENTRY—ANN VU AL PROOF. 


ANDREW CLAYBURG. 


~ The desert land law does not authorize taking annual pr oof before a notary public. ° 
- The local officers are not authorized to reject | annual desert land proof. If said 
| proof is found insufficient they should inform the entryman that adverse | 
action thereon will be recommended by them, and that he will be allowed thirty - 
days in which to file exceptions to said recommendation. The proof, recom-' 
mendation and exceptions should be transmitted to the General Land Office for 
consideration at the proper time. 


’ The filing of the annual proof required. by the act of 1891 Bhs wing the expenditure. _ 


of the requisite amount is all that is required with respect to said proof to pre- 
serve intact the entry during the three years, or prior to offering final proof. In 
ex parte cases the entryman’s right to the land will not be passed up on until the” 
submission of fidal proof. - 
Orders of the General Land Office with oueets toannual desert proof will be ireated 
as interlocutory, from which no appeal w ill be allowed. 

The provision in section 7 of said act authorizing calls for. sdditional proofs nee | 
reference to entries made prior to the passage of said at in which the entryman 

has elected to perfect his ny under said act. 


Secretary Smith to the Commissioner of the - General Lana. Office, Feb. 
J. H.) | a ruary 16, 1895. 


‘The land involved in this ease is the E. 4 of the NW. - of See. 15, ue / 
26 N., R..17 E., Susanville, California, land district. | 

The record. ee that on the lith day of POD Unaey: 1892, Clayburg 
made desert land. entry for said tract. 

On January 16,1893, Clayburg submitted his first yearly proof under 
said entry, qhick was rejected by the local officers, for the reasou that 
“the affidavit was made before a notary public, an. officer having no 
authority to issue / administer) oaths in such ve as mela by the Hon. 
Commissioner.” — 

From this decision Claybarg wapeae Bag 3 | 

On May 24, 1893, your office rejected Clayburg’s proof, and allowed. 
him sixty days within which to furnish new proof, a 


executed béfore a qualified officer, or to appeal from this decision, and that failing to 


do either of which, his entry el be cancelled. . . . As to your right of reject-— 
ing yearly proof, your attention is called to instructions set forth in the case of J ames 
Bean (letter G, May 2, 1893). 3 


In your office decision, in the Bean case referred to, it was. a | 


- In this connection, you are informed that you are not authorized to reject yearly 
proof. Should minor defects be found i in such proof, when submitted, you will allow 
a reasouable time for their correction.. 
‘If the proof be essentially insufioient, navies the party i in interest that you will 
| submit to this office, within thirty days from notice, your recommendation that such 
proof be rejected, and also advise him of his right of appeal within that time. 


The specification of errors in the case is based on two grounds .o of 


bin alleged error: -. 


ss ote dae In holding that the affidavits constituting said yearly ‘proof were not made 
Re an officer authorized by law to administer oaths 3 in such cases. — 


~ : . t- 
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In rejecting said yearly proof. And ‘the appellant frirthier ‘objects to said . 
ere and to the whole thereof, on the ground that the rule sought to be enforced | 


| a not a.rule of law, but one promulgated by the Land Department; and that. said ma 
Tule is not supported by any good and sufficient reason, and ought therefore to be | Z - 


aan given no force or effect. 


‘There i 1s NO argument i in support of the appeal in this « case. tt the 


| Ps record, but the. Department is referred to the brief filed in the case 


of Will H. Earl, on appeal from your office decision of J anuary 7, 1893, — 


wherein the ical is taken “on grounds identical with this, and: Ate ~ 
determination of the same considerations are necessarily involved.” ~ 


. By reference to the Earl case I find that the local officers transmitted 
; the appeal i in it, with nineteen other cases, involving the same e questions | | 
as the case at pat: aa 

The act of May 26, 1890 (26 Stat. 121), provides— a 

That “the proof of settlement, residence, occupation, cultivation, irrigation, or 


| reclamation, the affidavit of non-alienation, the oath of allegiance, and.all affidavits . 
‘required. to be made under the homestead, pre-emption, timber- culture and. desert- 


~ land jaws, may be made before any commissioner of the United States circuit court, ee 
or before the judge or clerk, of ay court of record of, the county or ee in which 


‘the land is situated. 
we This act is entitled, « An act to amend section 2994 of thie: Revisad Z 
Statutes, and for other purposes.” Said section provided that in cases 
where the applicant “for the benefit of the homestead, ue: under certain 


Ege circumstances, 


ig prevented, by reason of distance, podily infirmity, or other good. cause, fr om. per- 


ae, sonal attendance at the district land office, it may be lawful for him to make the | - 


affidavit required by law before the clerk of the court for the Peay in which the. 
applicant i is an actual resident,” etc. a: 
‘The act of 1890 was construed in the case sof Edward Bowker (ud Le 
D., 361), as not in any manner changing existing’ provisions defining : 


the place for taking the proofs required but simply as designating an - 


additional or new officer before whom such proof might be taken. 


‘In Nancy J. Crews (12 L. D., 560), it was held that pre-emption final 


“proof can not be accepted where the final affidavit is made betore a 


notary publie. ~ 
‘In James J. Feely (16 L. D., 271), it was held that the oriole of et 
the act of May 26, 1890, did not authorize the execution of a desert  * 


land declaration before a commissioner of a circuit court outside of or 


. county in which the land is situated. 


-  -In the light of these authorities, and the language of the act of ay es 

26, 1890, supra, it is clear that a notary public is not such an officer as. 
7 the desert law authorizes the taking of the yearly proof before. There ~ 
fy was no error in your office ruling rejecting Clayburg’s proof. 


This disposes of all the questions directly presented by the sonaien ; - 
in his appeal; but in view of the great number of cases like the one at. 


7 bar, all of which are ex parte, and the. numerous questions respecting a 


the proof ee and practice pertaining pee that aney arise in = 


‘. .t 
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| connection with the administration of the desert law : as enicnied. by es ‘ - 
the act of March 3, 1891; it seems to be proper for the. Department, abe 


- this time, in order to expedite the disposal of entries under said act, to. 


express its views on some of the questions arising, and likely hereafter Le = 
_ to arise, in connection therewith. Log 
On March 13, 1894, your office transmitted to’ the Deparanent the | 


“first and second yearly proofs on said (Clayburg’s) entry, which has 


been found satisfactory by this office.” I assume that in other similar - : ; 
Cases pending here on appeal from; your one like action has been taken pe Oe 


_ by it. | A 
This presents the questions as to the. iaiicwe of the ‘annual proof 
required of the entryman, the action of the register and receiver and 


your office thereon, and the further question as to whether the entry-. ; ; 
man has the right of appeal from the action of the local officers to your 


office, and from its action on such proof to the Department. 


- The instructions, contained in your office letter of May 2, 1893, to : 
the local officers at. Susanville, California, respecting the authority of 


‘the local officers to act on yearly proofs, were, in my opinion, correct, 7 
with the exception of the clause which authorizes an appeal to your 


office from the recommendations of the register and receiver; instead — 


of allowing an appeal from their recommendation, I think the entryman | 
should be allowed thirty days in which to file with the local officers his” 


2 exceptions to their recommendations, which exceptions should be = 
transmitted, with the proof and Tecommendation, to your, office for 


consideration at the proper time. 


This leads to the consideration of the question as to qr hietitar the - a. 
| . action: of your office on the yearly proof required ‘by the act of. 1891, 
- in desert-Jand entries, is, or ought to be, of such a character as entitles. . | 


the entryman to appeal therefrom. This inquiry can. be best answered | 
by an examination of the act of March 3, 1877 (19 Stat., 37 7) and the | 
act of 1891 (26 Stat. , 1095), respecting the proof required in order to _ 


consummate a final ane: The act of 1877 provided that at any time : - 


- within three years after filing the declar ation, upon making satisfactory . 


proof to the register and the receiver of the reclamation of the land . - 
embraced in the declaration, and upon the payment to the receiver of 


the additional sum of one dollar per acre, a patent for the same should. 


be issued to him. The regulations issued thereunder provided ' that e 


| upon the making of such proof and payment, the receiver was required 
to issue duplicate receipt, and the register to issue “final certificate of | 


purchase.” (See General Circular of March 1, 1884 » pp. 35 to 37, inclusive, ee 2 | 


The act of 1891 amends the act of 1877 by making it oy dee 


Sec. 4. That at the time of filing the declaration hereinbefore required the party” . : 


shall also file a map of said land, which shall exhibit a plan showing the mode of | 
contemplated irrigation, and which plan shall be sufficient to thoroughly. irrigate 
and reclaim said land, and prepare it to raise ordinary agricultural crops, and shall © 
also show the source of the water to be used FOr irrigation and reclamation. Persons 
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"aineing or proposing to enter separate sections, or. factional saab of sootiones of _ 

_ desert lands may associate together in the construction of canals and ditches. for 
-. irtigating and reclaiming all of suid tracts, and may. file a joint map or maps show~ — 
... ing. their plan of internal Improvements. _ ee 


Sec. 5. That no land shall be patented to any person under thas act unless he or 
his assignors shall have expended in the necessary irrigation, reclamation, and culti- 


vation thereof, by means of main canals and branch ditches, and in permanent 
improvements upon the land, and in the purchase of water rights for the irrigation 
of the same, at least three dollars per acre of whole tract reclaimed and patented in 


the manner following: Within one year after making entry for such tract of desert 
land as aforesaid the party so entering shall expend not less than one dollar per acre 
for the purposes aforesaid; and he shall in like manner expend the sum of one dollar 
per acre during the second and also during the third year thereafter, until the fnll 


sui of three dollars per acre is so expended. Said party shall file during each-year 


with the register proof, by the affidavits of two or more cr edible witnesses, that the 


_ full sum of one dollar per acre has been expended in such necessary improvements 


during such year, and the manner in which expended, and at the expiration of the 
third year a map or plan showing the character and extent of such improvements, 
If any party who has made such application shall fail during any year ‘to file the - 


testimony aforesaid the lands shall revert to the United States, and the twenty- five’. | 


cents advanced payment-shall he forfeited to the United States, and the entry shall 


be canceled. Nothing herein contained shall prevent.a claimant from making his 


“final entry and receiving his patent at an earlier date than hereinbefore prescribed, 


provided that he then makes the required proof of reclamation to the aggregate 


extent of three dollars per acre: Provided, That proof be further required of une. 
. enltivation of one.eighth of the land. 


The prime anc ultimate purpose of Congress in enacting ehesesections é 


was to secure, through a system of irrigation, the complete reclamation 


of desert lands, so that they will produce ordinary agricultural CTOpSs; — 


. to this end a certain mode or manner of reclamation is required, and a 
time fixed within. which the reclamation shall be completed. The mode 
or manner prescribed is through a systematic irrigation, by means of — 


main canals, branch ditches, the purchase of water rights, the aggre- 


‘gate cost of which must be at least three dollars per acre of the whole 


tract entered. If the land is reclaimed in the manner prescribed, and 


“within the time allowed, the requisite proofs, expenditures and pay- 
ments made substantially as the law requires, then the entryman will 
‘be entitled to patent for the land covered by his entry. 


The filing of the map at the inception of the entry, the expenditure 


of the three dollars per acre of the whole tract reclaimed, the cultiva- 


tion and the filing with the register of yearly proofs are all required for 
the purpose of showing the good faith of the entryman. The filing of © 


proof by affidavit each year “that the full sum of one dollar per acre | 
has been expended i in such necessary improvements during such year” 


-. seems to be mandatory, but only so.as to the matter of filing the proce 


each year. This is clear from the language used: 


If any party who has made such application shall fail during: any year to filet the 


3 : testimony aforesaid, the land shall revert to the United States, and the twenty-five 
” cents advanced payout shall be forfeite d to the United oe and the ony, shall 
~ be eanceled. | | 
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This: makes the: failave to file this testimony during any year. as the . - 


a iad upon. which his entry may be canceled, and in every case where — 
there is a total failure to file such testimony during any. year after a 


desert declaration has been filed, upon information of such failur e, your — _s 


300 office clearly has full and complete jurisdiction to proceed, under the ~~ 
~ rules-of practice, against such entry and to finally cancel the same for - 


such failure. It follows, as a matter of course, that the party. aggrieved 


in such case shall have the right of appeal. to the Department from the ae 
action of your office, in every respect the same as the right of appeal a 


as accorded to entrymen under the homesteacl and other. a sr 


Z - the rules of practice. 


In cases where the entr yinan : files aie Seale testimony within the time | : 


“las provided in section five of said act, it is clear that such filing, when : - 
‘duly nade, of itself, serves to exempt his entry from forfeiture, pro- 


_ vided it. shows the expenditure of at least one dollar per acre for the 
_ whole tract entered, during the particular year for which it may be filed. 
-. It follows that in such a case your office has no jurisdiction to hold for - 


- cancellation, or to cancel, and render any final judgment affecting the i. 


sentry: on the ground thet the entryman had forfeited his right to.con- . ; 


summate his.entry. In other words, the filing of the yearly testimony 7 — 
showing the expenditure of the requisite amount on the land is‘all that 


-is required with respect tothe annual proof: to preserve intact the 


. entry during the three years, or prior to offering final proof, when heis — 


— required to show full compliance with the law in all respects it in. onder to oO, 
-, procure a patent for the land covered by his entry. . | 


_ In ex parte cases his right to the land will not finally be passed upon . ae 
, until he offers his. final proof, where he does so within the time allowed. . 


| From the adverse action of your office on such final proof the entryman * 
has. the right-of appeal, the same in all poepects as allowed i in. cases of 
+ final proof under other laws.. Oe ee 
‘When the annual foatimony or ico bert ie as a. ieee of i, 


i fact been. furnished by an. entryman, under the .act of 1891, it follows 
that any. order, relating to: such testimony, made by your. office, anust be 


held to be interlocutory in ch aracter, and. consequently no appeal there- oe 


 grom to the Department will lie. 7 
The provision in section seven, of the act: “ That additional seeets: 


nay be required at any time within the period prescribed by law,” evi-- : Pe. 
dently has reference to entries made. prior to the passage of the act of | - 


__, 1891, in cases where the: entryman may elect to perfect his entry under 
» said act instead of under the act of 1877. It would. seem but. fair and — 
_ reasonable that, where an entryman, under the act of 1877, elects to | 
perfect. his entry under the act of 1891, and thereby avails: himself | 
_ of the one year’s extension’ of time granted by the latter, in which to. : 


make final proof, that such entryman should furnish the additional ae 


: “proofs required under the act'of 1891, so’as to conform.as near as prac- 


, ticaple: ‘to the proofs required of those who make entry under said act, 
gm: where. such, proofs are called for. by 5 your office and. not farnish " ed, Oe 
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: = | then-y your offiog’ will have jurisdiction to hold for cancellation Siok ee 
’. In such cases the entryman would havethe rightof ene to the Pepa 7 


ment from the action of your office. 

For the foregoing reasons your office decision of } May 24, 1893, reject- 
ing Clayburg’s annual proof is hereby set aside, and the papers in the 
case, transmitted. by letter “G” of January 15, 1894, are herewith — 

_ returned, with directions to proceed in said matter in accordance wr | 

7 ones views herein: expressed. | 7 } 


™ 


MINING CLAIM—CITIZENSHIP—CORPORATION. 
SILVER KiInG MINING Co. 


| ‘Under the terms of geokion 2327 R. _S., the citizenship of a patveeseie that ‘dpplicg: 
| for a mineral patent may be sown by a certificate of incorporation. : 


oe 7 Seoretars y Smith to the Commissioner of the General Land Office, Feb- = 
&* (J. I. H.) _ ruary 16, 1895. 


‘The above entitled case is before me on- appeal from your Oies 
: decision of August 14, 1893, in which was decided a motion of said. 


 - Silver’ King Mining Company for reconsideration of. your holding in : 


. your office letter of June 20, 1893, that in the application of said com- 


i pany for a patent of the “Blue Bell Lode” a “« certified copy of 


articles of incorporation, certified by the proper office, must be fur- 
' nished,—the mere certificate of incorporation being insuflicient. an 
Section 2321 (Revised. Statutes, 427), provides that— | 


Proof of citizenship under this chapter may consist . . . . in the case of a 
- eorporation organized under the laws of the United States, or of any State or Ter- 
_Titory thereof, by the pEne. of a certified copy of their oharter, or cer ae of 

—» ansor poration. 


| The language of the statute is in ‘the alternative, and ie eee | 
requirement is satisfied, by doing either one or the other.. The said — 


- company has filed in your office a properly certified certificate of 7 


| incorporation, and has therefore complied with the law, as strictly as. 


7 if it had filed the required certified. eon of articles of incorporation. 7 


Your office epersion is reversed. 
PRACTICE—INTERVENER—APPEAL—CERTIORARI. 
CG. N, Fevron. 


A stranger to the record will not be allowed to intervene for the purpose 5 of reopen- 
ing a case finally adjudicated without notice of his interest; noristheapplicant . 
| in ‘such case entitled to be heard on appeal from the denial of his application. 
~The writ of certiorari will not be granted where the right of appeal is properly: 
denied,.and no ground is shown for departmental interference. | 


Beecite Smith to the Commissioner of the General Land. Office, Feb- 
Cree Hi). - 3 ruary 16, 1895. —o (Ei. M. RB.) 


This is an onieaa for writ of certiorari by ©. N. “elton, from 
7 your office decisions of May 12 and June 29, 1894, denying his petition: ca. 


» fi 
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“for a hearing to jetanniie the: status of Oregon swamp lists Nos. tr oe 


a and 78, and dismissing his appeal. 


The Gocord: shows that on J anuary 5, 1894, the alain ae the State of : 


_ Oregon, under the swamp grant: act, to. the lands embraced in these 
- lists, was rejected for the reason that the waters in Goose Lake on 

~ March 12, 1860, covered the land specified in such lists. The decision — 
referred. to was based upon the authority of John L. Morrow et al. v. 


_ State of Oregon (17 L. D., 571), and State of California (14 L. D., 253). - aa 
The governor of the State of Oregon was notified of this decision, and. — 


on March 23, 1894, the local officers at Lake View, Oregon, reported 
— that. due notice of said decision of January 5, 1894, had been. ‘served _ 
7 upon the governor and that more than sixty days neal expired since he | 


acknowledged such service of notice, but no appeal had been filed. aoe : 2 


Thereupon the decision was made final. | 
| On May 9, 1894, C. N. Felton filed in your office this petition, accom- ne 
panied by sffidavits asking for a hearing, which petition was rejected. 

May 12, 1894, for the reason, as appears therein, that the pepeuce. : 

| had. not ae filed in-time.- = - 

June 15, 1894, Felton filed an ‘appeal which was dismissed by 3 your. 
| _ Offioe decision of June 29, 1894, for the reason that 5 

‘The claim of the State to the tracts embraced -.in said list was rejected after. ‘due 


--notice from the State, as clearly set forth in the office decisions of May 12,.and June ~ 
 4,1894, and you were fully advised that, as Mr. Felton was not a party to the case 


he could not be recognized as a party in interest. He filed with his appeal six 


specifications of error which it is not deemed necessary to consider for the reason 
that, as has already been decided i in the decisions complained of, Mr. Felton was not 
-B. party to the case, and ashe cau not properly apply for a hearing, he could not 

| have the right of appeal, and his appeal is therefore dismissed. a _ 

“The record does not contain copies of the decisions of J une 4, 1894, 
cand January 5, 1894. | | 7 +g 
_ The appeal’ - this een ene is vague and indefinite, alleging error - 
“as follows: | | | 


‘Because of the ndidiig ~ ionMeadion that appellant, Charles N. Pelton. fae any eae 


~ notice. of the rulings of the aes Land Office concerning this 7 in which his 

juterest is. conclusively proved. Phe 
Because of the holding that the right to intervene is restricted by rules governing ) 

as to time the filing of appeals or petitions for. hearing. i, 


Because. of the failure to considér the. affidavit of. BE. P, MeNorack, filed with Z 7 


the application for hearing on May 9, 1894, which set, up that appellant having — 
‘learned of the requirement of the General Land Office, dated January 5, 1894, had 


made effort to comply therewith, but that by reason of the miscarriage of docu--° 
- mentary evidence ene by lrim to the Genes Land Office, the same save’ tobe. | 


considered. | ; 
Because of the holding, by fapiiention that the Setomaut. epatnined in said | 
affidavit that the lands involved herein were sold by the State of Oregon to one H.. 
C. Owin (from. whom appellant derived title) in 1885, 1 was untrue, when it is a 
notorious fact that the State of Oregon sold lands, presumably swamp, ene to sure 
_ wey thereof. . 
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aBsaaube of error in not holding that the petition for. eccae of May 9, , 1804, Was. =. 


—_ one based upon newly discovered evidence to which rule 77 of practice should have. 


been applied, which rule provides.that motions for review or rehearing except when 
. based > upon newly discover ed evidence, must be filed within thirty days ao notice | 
of such decision. a 
This case had igen decided and nally closed when the ere 
sought to intervene. A str anger to the record will not be heard to ask ~ 
to be made an intervener in a case that is already adjudicated, and - 
- therefore the evidence introduced by the party to show interest in the - 
subj ect-matter can not be newly discovered evidence. The applicant — 
was not a party to the proceedings heretofore had, and was not entitled © 
to notice of the decision, as he had not disclosed his interest. However, 


ae | the only question before the Department is that of the right. to the wae a 
of ‘certiorari, and upon that question your office decision was not in 


error in refusing to forward theappeal. The application f for the issuance: 
of the writ of certiorari is denied. 
ABANDONED “MILITARY RESERVATION—FORT BRIDGER. 
Oe gg Ta ge ‘Instructions. 


Secretary Smith to the Commissioner on the. General Land- Office, Feb- 
. I. se oo puary 18, 1895, ioe = | (FW. UC.) 


ne am. in receipt of your. office letter of January 22, 1895, in the nati 
of the disposal of lands in the abandoned Fort Bridger military reserva- : 
tion in Wyoming, i in which you request that. a price be fixed upon the - 
land and that the rate. of interest and date of payment be also deter- 
mined upon as required by the act of Congress approved August 23,1894, . 
“With your office letter of April 23, 1892, was submitted the report of 
the appraisers appointed to appraise the lands within said reservation, * 

action upon which. was suspended at the time on. account o pending 
legislation. | 
By the act of Congress approved eg 23, 1894, provision is mae 
for the opening to settlement, under the public land laws, of lands not © 
disposed of in any abandoned ea reser rvation, where the area 
exceeds five thousand acres. | 
Your office letter reports. she area of the Fort uid eae reservation to 
be 10, 941.06 acres, so that the same comes within the: ‘provisions of the ss 
act ae referred io: i | : oe 
_ After an examination of the report of the appraisers Thave approved ‘ 
said report which is her ewith returned for the guidance of your office 1 in | 
the disposal of said lands-under said act: | ; 

By the first section of the act referred to it is ostaéa: 
That persons who enter ‘under the homestead law shall pay for such lands not ie a 


ay fe 


¢ ‘than the value heretofore or hereafter determined by appraisement, nor less than the | 
price of the land at the time of the entry, and such paynents may, at the option. of | 


the purchaser, be made in five equal installments, at ane time and at rates of inter- . 
est to be fixed a the Perea of the Interior. 


ee | 
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| It Boron ae necessary, therefore, that this Department shall deter. 
-mnine upon the time for payments to be made under the entry of any of 


these lands under said act, and the rate of interest to be paid oe | : a 


deferred payments. | 
I have therefore to direct that the homesteader Be given the option 
in making payment upon his entry of these lands, of making his. pay- 
_ ments in five equal annual payments to date from the time of the 
acceptance of his proof tendered on his entry, and that the rate OF 


Interest upon deferred payments be char Eee at the rate of 4 per cent. | ae, 


per annum. 
You will instruct the local officers accor dingly in the matter of. the. 


| a aa of these lan ds. 


“ISOLATED TRACT—PUBLIC SALE—PRIVATE ENTRY. | 
_JAcos: SCHMIDT. 


Zz If zr) forty’: acre tract of government land: remains without « a claimant. under evan 
— laws, and the contiguous. tracts are all patented, such a tract may be regarded. 
as “isolated or disconnected, ” and may, in the discretion of the Commissioner _ 
of the General Land Office, be sold-at public sale. 
If at the public offering of such land there are no bids ieee: and it is not then. 
sold, there i is no see law authoriziig subsequent private. entry thereof. = 


Seoretar y Smith to the Commissioner. of the General Land Office, Feb. 
| ruary 23, 1895. - ie oO. Ry! 


| a have sence: the application of J acob ‘Schmidt for. a writ of. 
: certiorari directing your office to transmit to the Department the record | 


in the matter of his cash entry No. 7703, made March 2, 1894, for the _ : 


~ SW. 4 of the NW. 4 of Sec. 15 and the NE. tof the SE. s of See, 22, ne 
—6«208., ‘RB. 69 W.., , Pueblo, Colorado. | 

It appears: ‘that on November 15; 1893, ‘upon the sipplication ot 
Schmidt, your office authorized an offering ait public sale, under sec-_ 
tiou O455 of the Revised Statutes, and according to circular of J anuary 


18, 1851 (Lester, p. 350), the SW. $f the NW. 4of Sec. 15, the NE.f 


of ihe SE. 4 of Sec. 22, and the NW. fof the NE, 4 of Sec, 26, T. 20, 
N., R. 69 W., Pueblo, Colorado. 


Tt appears that dus publication and posting of notice were uli fix- = 


ing February 20, 1894, at ten A. M., for the offering, at which time. 


_ there were no bidders; the sale was immediately closed, and the tr acts = 7 


held subject to private entry, according to the instructions contained — 
in the third paragraph of the circular of 1851. (supra). 

On March 2, 1894, Schmidt made private cash entry No. 7 703 3 for the 
| two forty acre eee first above described, f 

— On May 9, 1894, your office decided. the entry to be seat. and there-_ 
fore held. Hie. same for cancellation, by reason of: the provisions con- 
. tained in the first section of the act of nan , 1889 oa Stat. pee 
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Pane. an “No public Jands of. Hie United States, exoept’ those i in ne 
State of Missouri, shall be subject to private entry.” 


From that action Schmidt appealed. His appeal was filed two days | 


. ss too late, and for that reason your office decided he had no right of 

a appeal, and declined to entertain it; whereupon he makes application, 
. under Rule 83, for an order directing your olfice to certify the record, 
 &e. 


It is stated in the application that on ie of sale iene 20, 1894 ») 7 
no one was present, except Schmidt, and no bids were offered for the 


oe Jand—Mr. Schmidt being then. unable to purchase for lack of means. 


- Hight days thereafter he raised a part of the required amount, and 

. entered two of the tracts previously offered on. February 20th. is 
On March 3, 1894, your office advised him that the tracts offered, and 
_ ‘not sold, did. ic thereafter become subject. to private entry. | . 
On ‘April 12, 1894, Schmidt filed his petition, asking that his entry _ 
| be confirmed, or that the same be referred to the Board of Equitable | 
| Adjudication. Your office, as above seen, denied this petition. 

Under the 9th section of the act of March 3, 1891 (26 Stat., 1095), it 


s is provided that no public lands of the United pe shall be sold at 
. public sale, except | | 


abandoned military or other reservations, isolated and dideontected: feucuional rueis, : 
authorized to be sold by section 2455 of the Revised Statutes, and mineral and other | 


- dands, the sale ‘of which at public auction has been authorized By. acts of. Congress 8 


of a special nature having | local application. 


eek Section 2455 provides that it may be lawful for the Commissioner of —_ 
the General Land. Office to order into market 


ee after due notice, and without the formality and expense of a proclamation °. 
y. , such other isolated or disconnected tracts or parcels of unoffered. lands mated 


in his judgment, it would be. proper to expose to sale in like manner. 


‘These two statutes authorize the Commissioner of the General Land 
Office, ‘in his discretion, to offer for sale “isolated or disconnected. 

' tracts” of unoffered lands. | : | 
If a single forty acre tract of oovsmimelk inna: reniains without a 
 elaimaut under existing laws, and the contiguous tracts are all pat-_ 
: ented, such 4 tract may be regarded as “isolated or disconnected,” 


“and may, in the judgment or discretion of the Commissioner of the 


‘General Land Office, be sold at public sale. This discretion may well 
be exercised in the disposal of such tracts as may be found in arid 
: regions or in those States to which the desert land laws apply. me 
Section 2455 of the Revised. Statutes provides that . thirty. days 
-_ notice shall be given of such contemplated sale, the evident ‘purpose — 
being to dispose of such lands to the highest bidder; if, at the offer- — 


ing, no one bids for the tracts, and. they are not then ‘sold, there is no 
. existing authority for their subsequent disposal at private entry. 


Mr. Schinidt’s inability to buy at the sale for lack of means can. not | 
- validate his purchase, made eight days later, when there was no chance __ 
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for competing bids; his purchase anid the issuance to him iF a ‘certifi<’ ~ on 
cate in evidence thereof, was to all intents and panpoees a private jase 2 


entry, which the statutes forbid. 
The petition is denied. 


RIGHT OF WAY AND STATION GROUNDS—FORFEITURE. eee 
INSTRUCTIONS. 


DEPARTMENT OF THE ‘INTERIOR, | 
_ GENERAL LAND OFFICE, — 
See _ | Washington, b. C., Pebruca ry 23, 1895. 
- REGISTER AND RECEIVER,  _ 
a Chamberlain, 8. D.. - - a ar tea te 
Sirs: By section 16, act of March 2, 1889, (25 Stat., 888), a grant of 
lands for right of way and station purposes was made to the. Chicago,. _ 


- Milwaukee and St. Paul Railway Conipany on certain conditions. The  — 


lands selected. by the company for station. purposes are shown. by two 


plats filed by the company, approved by the Secretary of the Interior 


January 24, 1890, copies of which were sent you. September 1, 1891, 


and include, on one map, 188 acres as follows: lots 2, 3, and 4, and. — 


SE. 4 SW. 4 of Sec. 10 and lots 1 and 9 of See. 15, T. 104 N, value “1 Wet 
and on the pilter map 640.acres as follows: lots 6, 7, 8, and 9, sec. 19; 

lot 6, Sec, 30, T. 104 N., R. 71 W.; lots 4,5, and 6, ‘See: 233 lots 5, 6, 7, - 

| and 8, and 8. ea of SE. 4 + and S. i of SW. 4, Sec. 24; lots 4, 5, (6, and. ty 
Sec. 25, and lots 6 and ", Sec. 26, T. 104 N., BR. 72 W, | | 


One of the condi Hon: of the: said pane that. the calway should a 
eames and operate its road within three years after the act takes | ett 
effect, not having been complied with, the President of the United 


States did, on December 5, 1894, in compliance with the provisions of 


7 the act, deciare that the said jands are forfeited to the United States, — a 
and’ subject to entry under the homestead law, as provided by the said. ~~ 
act of March 2,.1889, whenever the Secretary of the Interior ‘Shall. . 


> e give due notice ~ the local officers of this declaration of forfeiture. 


In pursuance of instructions | of the Secretary of the Interior [see 
19 L..D., 429], you are directed, immediately upon receipt of the trip: 


 lieate mine of the tracts west of the Missouri Kiver, which have now 


been properly lotted, from the surveyor general, who -has ‘been. this — cast 
day instructed to forward it to you, to cause the said proclamation 
' (copies enclosed) to be pubdlished together with notice that, on ana 


after a given date, not less than thirty days from date of first publica-_ 


tion, you. will receive entries for the tracts, describing them by legal ses 
7 subdivisions, so restored to the public domain, aceording to the provi- 


sions of the said act of March 2, 1889, (25 Stat., 888). (See pp. 43,44 and. ~ 


45 of the General Circular). This notice to be published. once a week _ ra 


for thirty days (six publications) i in some newspaper of gener ‘al cireula, | re 
fion in. Eeu district, and i in the. > vicinity of the. lands. : : 7 
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The receiver will pay the cost of the pabhiadon. and: transmit. ne 7 


on of the notice, with evidence of the publication, as his voucher for — 


- the disbursement. You will also immediately on publication transmit - 


: - a copy of the issue of the paper containing the first publication the: 
notice to this office for its information. 


Upon the ‘copies of the two approved. plats, on file i in your office, 


e showing the railroad right of way, you will note that the grants there — | 


shown have been declared forfeited by the President’s proclamation of 


“i , December 5, 1894. 


_ Very Brae S.W. LAMOREUX, _ 
Commissioner... _ 
’ Approved: : 3 | 
_ HOKE SMITH, 


Seoret ary. 


DowmMaNn v. Moss. 


- Motion for review of. departmental decision of December 19, 1894, 19 : 7 


- _L. D., 526, denied by Secretary Smith, February 23, 1895. 
PRACTICE- ORAL ARGUMENT—RULE 110. 


_. EUGENE 2. CENTRAL Pactric R. RB. Co. 


~The ‘granting of an oral argument at any time is entirely in the discretion of the 


| Secretary of the Interior, and after final judgment has been rendered in a case, | 
i will not be granted except. upon grounds which warrant a motion * ‘for review. 


= Seor etary Smith to the Commissioner of the General. Land ‘Office, Feb- ; 


ruary 23, 1895. (PLLC : 


ee Hace before’ me a “ petition for re-hearing,” filed. by sonnel for 


| Manuel Hugene. This is a controversy between said Hugene and the. 
_ Central Pacific Railroad Company, a the right to lots 3 and 4. | 
and ‘the N. 4 of the NE. 4 of Sec. 13, T.28., R. 2. W., M. D. M., San 


. Francisco, California, land district. 
_ By departmental decision of December 41, 1894 (L, & R. ne 299, 


=< - p. 19), the action of your office in awarding ihe land to the. eailpoad : 


~ company was formally affirmed. 
The “ petition for a're-hearing” is simply an application. a aes the. 
- case re-opened for oral argument. This cannot be permitted. Parties . 
_. desiring to be heard orally before the Department must bring themselves - 

within the Rules of Practice: (Rule 110): In any event the granting 


of an oral argument at any time is entirely in the discretion of the Sec- 


retary of the Interior, and after final judgment has been rendered, it. 
will not be eranvod, except upon grounds which warrant a motion for 
review. 3 oe: 

~ The petition is unerenne diamiased: 


- “RAILROAD GRANT—INDEMNITY WITHDRAWAL—APPLICATION, 


“CENTRAL PACIFIC BR R Co. v HAWKINS. 


- The provisions of the sean to. the California and Oregon R. R. Company forbid ise as 
-- withdrawal of land for. indemnity purposes, and a withdrawal for such Bares 7 


confers no right upon the compary. 


3 A pending application to make a second hoimeetoud: entry defeats: a Subsequent « ‘ 


indemnity selection of: the tract covered by such application. Ke 


- Secretar: y. Smith to the Commissioner of the General Land Office, Feb. . 
| | ruary a3, 1620, ee (RW, 0. yo 


I have considered the appeal by the Central Bacitie Railroad com- | 
’ pany, successor of the California and Oregon Railroad company, from 
your office decision of February. 25, 1889, rejecting said company’s. 


attempted selection of the SE. 4 1, Sec. 23, T. 35 N., R.1 W., M. D. M., 


_ Shasta land district, California, ne aeciint of the pending application. a 
by John F. M. Hawkins to make homestead entry of said tract which - 
application was for warded with register’s letter of November 28, 1885... 
Said application by Hawkins was accompanied by: his: affidavit duly - ao 
corroborated setting forth the facts relative to a previous homestead — a 
entry made by him on July 30, 1883, from which it appears that at the. 


time of making the former entry he was. under a misapprehension as to 


where the land covered thereby was situated and that upon investigation | 
it was found that the land actually selected by him was embraced in the- 


i 


homestead entry of. one Lhos. Harney, and that the land actually. - 


enterede by him was of no value and that he-could ‘not make a living 


thereon. Further, that he has made valuable improvements upon the- 
land in question. for which he desires to make homestead entry having’. | 


cultivated the same and raised several crops thereon. 


His application under consideration to enter the land in ‘question is -_ 


| accompanied also by a relinquishment of the land formerly entered. 


This land under consideration is within the indemnity limits of the: ~ 
| grant for the California and Oregon Railroad company and on Jan-. 
uary.7, 1886, nearly two. months after Hawkins had applied to make-- 
the entry in question the company applied to select. said land on’. 
~ account of its grant which application to select was rejec ‘ted for conflict — 
with the application. Py. BOW nsy: and. the company duly appeates to. =. 


your office. 


Your office. deciaon. of Febr uary 95: 1889, found. that the siawine _ 
-tInade by Hawkins is sufficient upon ‘lion to authorize the allowance _ 
of a second entry and that his application therefor pending at the time-. 

. of the company’s. selection is a bar to the same, and the eae ay the~ - 
company’s selection is therefore sustained. : a a 


Appeal brings the case before this Department,” 


oe The grant under which this company claims contains a provision. a 7 
ve similar to that contained in the gr ant for the Northern Pacific Railroad. eo 


% 
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1 


company which in the cases of Northern Pacific Railroad Co. ». “Miller | 


-. (71. D.,.100); same v. Jennie L. Davis (19 L. D. , 87), Was. held to be ean . 


i inhibition against the withdrawal of indemnity lands: | 
The company can therefore have no claim to the land in question prior 


| to the presentation. of its application to select presented, as before 


A stated, on January 7, 1886. At that time the application. by Hawkins 


under consideration was pending, and agreeing with your office decis- | 
len in finding that the showing made in support of the same sufficient — 
_ sto authorize the allowance of a second homestead entry I must affirm | 


—. your office decision, direct the cancellation of the previous entry made 


by Hawkins and the allowance of the present ap plication under consid- 


 e@pation, 


ak Fhe company’s attempted selection of this land will stand rejected. 
Pack v. MOSEs. 


a “Motion ie review of departmental decision of Novémber 30, 1894, 3 
19 L, D., 360, denied by Secretary Smith, February 23, oe | 


| CHANGE OF ENTRY—ERRONEOUS SURVEY. 
Novus ». BEEBE (ON REVIEW.) 

a The ant of a party to have the lines of his entry changed so as to embrace other | 

lands, on the ground that his entry, through an erroneous survey, does not cover 

' the land intended to be taken, can not be recognized, where the entry in question 

was made with full knowledge of the facts, carried to patent as made, and 


_ adverse righis have intervened that, by the record, are not in conflict pee 
— said entry. | 


fo “Seren Smith to the Commissioner of the Gener al Land Ofie, Feb- | 
WLM) | | rudry 25,1895, (FE. L. ©.) 


Almond R. Noyes has filed a motion for review of the ‘decision of 


= this Department, rendered on March 23, 1893, and. reported 1 in16 L. D., 


| p. 313, in the consolidated cases of Be parte Almond. B. Bese and. | 


on. -Almond hk. Noyes v. Avery A. Beebe. 


.. It appears that Noyes made pre- -emption cash ana on “a anuary ‘15, | 
_ 1891, of lots 1, 2, and 3 of section 3, township 35 N., range 37 E., mand : 
: “ots 2 and 3 of section o4, township 36 N., range 37 E., within the ‘lana 
district of Spokane Falls, Washington. THe filed declaratory statement 
on June 23, 1890, and alleged settlement April 20,1880. The a | 
| was passed to parent January 18, 1892.. 
On February 18, 1891, Beebe inde homestead entry of i SE. 4 of 7 
the NE. 4 and the NE. 4 of the SE. 4 of section 3, township 35 } 'N, 
- range 37 5., of the same land aie He ponimdted his entry to 


_ — and sae op December 29, 1891, he submitted. his final Proof a a 
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: “Noyes: appeared with ay protest against its allowance. No written pro- | - 


~ test. is found among the papers .of the case, and it is to. be presumed, es 
therefore, that Noyes merely appeared at the local officé and made 
verbal objection to the acceptance of Beebe’s proof. It seems, how- | 
ever, that the officers below neglected to specifically note the grounds. — 
of the protest. From the whole record it is gathered that Noyes — 
claimed a portion of the land embraced in Beebe’s entry to have been ~ 
occupied, cultivated and improved by him for several years, to Beebe’s. 
knowledge, and that he was restin. g in the meanwhile, under the belief, ee 
also to Beebe’s knowledge, that it was included in his own entry.. | 
The register and receiver found that there ‘was. no conflict between — 


the entries of the parties, that Beebe had complied. with the homestead. ee 


law, and dismissed the protest. | : : 
— On November 11, 1891, Noyes presented a petition to the Gerieraé fe. 
Land Office praying hae: the approval of the plats of the townships : a 

containing the lands entered by him — | | 
be set aside, and that new plats may be substituted iherefar, to the ond that. digers . 


errors in the present plats may be corrected, and that the petitioner may berelieved 


‘ against great hardship, the consequence of an error in his entry into which he was. 
led by the said errors of the plats. ae oY 


In further elaboration of the grounds oft the relief SO aght t the e petitioner _ : 
also filed | : : 7 Riot 


a plat showing a survey ids by Charles i. Morgan, Pt civil engineer, bearing an 
affidavit of the said Charles H., Morgan that said plat shows. correctly the course of 
the bank of the Columbia river and its relation to the lines of the public survey and 


also the course of the. meander line said to be run by the government surveyor as ~~ 
indicated by his field notes; and also affidavits from two chainmen who claim to a 


have participated i in the gage mnment survey. “(The petition concludes:) And, because | 
said papers filed herewith and referred to herein show that the government plats | 
include land which is commonly covered with water and is part of the bed of the — 


_ Columbia river, and represent the course of said river to be at a great distance west - 
_ of its true course, whereby the petitioner was led to pay for land of no value and 


failed to enter the land which he intended to enter, the petitioner prays that the said. : . | 
plats may be corrected so as to show the true course of the river and the proper fe 
description of the lands which he has entered. | 

‘He did this without notice to Beebe, who had at the time of said. peti- 3 
tion a homestead entry of record for the eighty acres lying east of the ai 

_ Noyes claim, which fact the latter was bound to know. a 
Your office, by its letter of February 24, 1892, acted upon the matter ; 
 ex-parte, and denied the petition. 
‘In said letter it appears that the alleged errors in survey had fietes. 


tofore been brought to the:attention of your office by a letter from the P : 


surveyer-general of Washington, dated December 17, 1890, inclosing: 


_. one from the register at Spokane Falls, dated August 14, 1890 , together. oe 


with a plat and corresponding field notes of ‘a survey of section 3, of | 


township 35 north, in range 37 east, executed by the surveyor of Ste- ae 
phens county, Washington, at the request of A. RB. Noyes; also an. — 


hens of said : ae seuttng. forth. that he had filed a eer 7 
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Seisiement: ‘nes 23, 1890, for the cence: afterwards found to be those 
described in his cash. entry, and that.he did so with the i pasa that 
ee said filing embraced all the land west of the NW. 4 4.of the SW. 4 

and the SW. 4of the NW. 4 of section. 2, in other words, all the Tania 


‘between said tract in section 2 and the Columbia river, ih sald state- 


~-ment he admits that he was familiar with the surveys. : 
‘The surveyor- -general, in reporting upon the matter, stated that the | 
“govern ment survey bad been carefully examined by a draughtsman in | 


ei his office, and found to be substantially correct. He further stated : 


I have also ascertained since the receipt of the report: of the survey made by. fie. 

county surveyor, that Deputy Berry ran the meander lines at extreme low water 
mark, as represented in his field notes and as shown on the enclosed “Diagram A 3” 

-also that there is a slough outside of the line as shown on the diagram of the county | 

% surveyor, and inside of the meander line as shown by Deputy Berry, which at cer- | 
_ tain seasons of the year are nearly or quite dry, and that along this slough Mr. 

- Noyes has cut considerable quantities of hay, , : 

It is very evident that the county surveyor made his survey. as directed be Mr. 


= Noyes and that the lines he has run terminate not only above low water mark, but 


above high water mark on the top of the bank. 

The matter is therefore submitted to you for such favtlior action as may: ae 
deemed neccessary as to any correction of the survey and plat, respectfully recom- 
mending that no change or correctiou be made in the survey as executed ar ee S.. | 


_—_ Deputy Surveyor Berry. 


Your office, acting upon he matter, saia, on January 29, 1891, that. 
after due consideration the views and recommendation above referred - 
to were fully concurred in. In the meantime, Noyes had, with full 
~ knowledge of the condition and character of the survey, as indicated 
—_ by the foregoing, gone on with his claim as of record, making final 
proof, paying for the land as described in his: declaratory statement, 
and on. January 15, 1891 , receiving final certificate, and subsequently, 
dn January, 1892, receiving patent. _ | 
— With these rooted facts before him, Beebe ade homes entry of 


the SE. 4 of the NE. 4 and the NE. } of the SE. 4 of Sec. 3, T. 35 N., 


R. 37 B., which the Serene showed to be. clear, but owhich Noyes now | 
‘seeks to have included in his claim. a 
To now allow Noyes’s application would necessitate the eaiceilation 7 
of the Beebe entry. In my judgment, no such reason is presented as 
- would justify this.. Noyes claims to have had a mistaken notion of the 
‘boundaries of his land. ‘This is possible, but it is scarcely compatible 
- with his statement that he was “ familiar with the surveys.” He was — 
_~ on the land covered by his patent when it was surveyed, That he was” 
' cognizant of what was being done appears from the fact that the field ~ 


- notes of the United States survey note him as claiming the E. 4 of the = 


NE. 4 and the NE. 4 4 of the SE. 4 of Sec. 3, with tracts west thereof to_ 


- the teak He must have notified the deputy surveyor of such claim-or 


it would not have been so noted. Notwithstanding this, he subse-. 


a e quently made a record claim, excluding the two forties now covered. by ag 
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2 the Beebe entry. This say justi Vy be construed as a siange of purpose’ 


on his part, and as a deliberate intention to abandon the tracts in-ques- 


tion and to change the boundaries of his. claim as originally. occupied, 
and a subsequent change of claim.as thus deliberately made of record 


..and passed to final entry, and later to patent, can not be recognized, ~~ 


especially in the face of a valid adverse claim. covered by an entry — 
which by the record i in no wise  conficts: with the claim as thus made | 

‘.and patented. ape 
If the denial of the. Noyes petition by your ofties was ; proper. ae a. 


‘time when, so far as the record showed, only Noyes and the United. es 
States were interested, and I see need reason to dissent from that _ 
.action, certainly the reasons for such denial become stronger when it = 


is disclosed that Beebe has an entry of record covering the tracts 
-~ involved, which, as before stated, was made when by the récord the ~ | 
land was clear and subject to entry, and which would have to be can- a = 
-celed in order to grant the petition. | ee 
The motion is denied. 


. ‘JURISDICTION—APPEAL- SUPERVISORY ACTION-SETTLEMENT. 
NORTHERN PACIFIC. R. R. Co. De. KNUDSON. 


7 After a decision in a case by the General and Office, aid the eanimition of ‘the time 
within which an appeal may be filed, the question involved in said case .18 
beyond the jurisdiction of said office. 


. "The failure of a party to appeal froma. decision of the. General Daud ¢ Office will not a ; | 
_ defeat the right and. authority of the Secretary of the Interior, acting in his: 


supervisory capacity, to consider the matters inv olved in said. case. 
a:’ settlement right defeats a subsequent indemnity selection of the land covered. 
thereby. | 


: : Seer etare y Smith to the Oommenian a the General Land. Office, Feb. 
— ruary. 23,1895. (BW. CG.) 


With your office letter of May 13, 1891, were forwarded the papers | 
in the case of the Northern Pacific Railroad company v. Andrew C. 
_ | Knudson, involving the SE. 4 of Sec. 25, Tt. 147 N,, R. 58 Ww. , Fargo 

-_dand district, North Dakota. | 
‘Said tract was within the limits of the withdvawal prdcred: upon the 


. filing of. the map of general route of said road February. 1, 1872, but 7 : | 


upon the definite location of the road it fell within its indemnity, imi? 
and was duly selected on account of the grant March 19, 1883. _ 

-. Knudson applied to file a pre-emption declaratory statement for this - 
land on March 21, 1883, alleging settlement January 5,1880. The local 


-officers rejected his. application for conflict with the company’s selec- 


tion, which action was sustained by your office decision of October 29, . 
1883, from which it. oer that Knudson failed to appa 
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= Rane some reason. not disclosed by the record; bus perhaps rer to an — 
| inadvertence, the application of Knudson was again considered by 
- your office in its decision of August 29, 1885, wherein it was held that 
As the alleged settlement antedated the company’s selection; Knudson would be per- 

_ mitted to file his declaratory statement and in due time to make final proof, when,. 
_ should he show settlement, neoaonce 2 and cultivation as alleged, he will be per- is 


Cetus mitted to perfect his entry.. 


_ From this decision the company appealed, bat upon aiscovenae: that. | 


Me ‘ the application had been before considered by your office and decided | 
~- adiversely to the applicant, from which no appeal was filed, it asked to- 
be permitted to withdraw its appeal from your office decision of August 


29, 1885, It is in. this condition that. the oe is transmitted for the 
of “consideration of this Department. : | 
--Independent of the question as to the ehiaaae rights of the npartles 
upon the allegations made, it is clear that after the expiration of the 
usual time within which to appeal from your. office decision of August 
29, 1883, it was beyond the jurisdiction of your office to again consider 
said application, and the action taken by your office in again consider- 
ing the matter in the clecision of August 29, 1885, is clearly unwarranta- 
ble. But such failure to appeal would nor re this Department: 
' from considering the matter under its ‘supervisory authority. 
In the case of the Pueblo of San Francisco © L. D. Ghee it was held 
. by this Department that: | | : 
When proceedings affecting titles to fandé: are before: the Department thé power 
_ of supervision may be exercised by the Secretary whether or not these proceedings. 
_ are called to his attention by formal notice or by appeal. It is sufficient that they 


are brought to his notice. The rules prescribed are designed to facilitate the Depart-. 
ment in the despatch of business, not to defeat the supervision of the Secretary. 


This decision was quoted with approval by the supreme court, in the 
ease of Knight v. United States Loan Association (142 (U. §., 178). 
Under the third section of the act of March 3, 1887 (24 Stat, , 556),. 
‘it becomes the duty of this Department, upon proper application, to 
re -Instate any pre- emption or homestead elaim erroneously canceled - 
for conflict with a railroad grant or withdrawal. 
_. Under the repeated rulings of this Department the rejection of 


- Knudson’s application was improper, as. he alleged settlement upon 


the land prior to the company’s selection, and I have therefore to direct . 
that a hearing be ordered, after due notice to both parties, in order to 


i determine the status of fhe land at the date of the company’s selection. 


You will proceed 1 in \ the matter at your earliest convenience. 


wey - 
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“TIMBER AND STONE LANDS—OFF ERED LAND. 
‘FRepERick V.d ONES. 

It was the intention of Congress under. the provisions of the acts of J une 3, 1878, and — 

 . August 4, 1892, to except from purchase all timber and stone lands which > 


belonged to the ‘class of “ offered ” lands at the date of application to ‘purchase | 
the same, . 


Secretary Smith to the Oiemnlationer of ‘the Gaal Tana Office, Feb- 
(J.T A) a _. ruary 16, 1505. ae (W., M. B.) 


_ This is an i aaipen by. Jones from your office ietising of March 28, 1893, | ee 


‘in the case of Frederick V. Jones, wherein was sustained the aan of _ 


‘the local office in rejecting the application of the appellant to purchase, Pe 


under the timber and stone act, the W.4 of the SW. 4 of Sec. 8, T. - 
6 N,, R. 22 W., 4th P. M., Duluth, Minnesota, land aisniet — 22 
It appeais that the. application of Jones was rejected for the reason 
that the tract in controversy was embraced in the class of « offered 
dand,” and therefore not subject to purchase under the provisions of 
- the ve of June 3, 1878 (20 Stat. , 89), as amended by the act of oe 4, | 
1892 (27 Stat. 348)... | 

From that decision the nlaintif’ ‘appealed, assigning 2S adie 
therefor specification of error as follows: 

‘Error in holding . that the tract applied for, although once offered, is 5 excepted 
from the operation of the act of June 3, 1878. 

The record shows that one Richard McCaffey, on aiebi nary 4, 1892, 
_ made homestead entry for the tract involved; that said entry was can- 
“-celed upon relinqushiment N ovember. 5, 1892; and that the application — 
of Jones to purchase was made the same day, to-wit, November 5, 1892. 
In your office decision above referred to it is stated that. the said 
“township No. 56, was offered under proclamation 877, December 4, 
1892, at’$1.25 per acre, and that the same ‘has been increased 1 in price; ” 
and inspection of the records in the “ Division of Public Lands” shows — 
‘that the land in controversy was included in said offering. Fur ther, the 


‘records in the “Division of Railroads” show that this land has: never ae * 


_-been embraced within the limits of any railroad grant. ) 

. ‘The question raised in this case by appellant’s attorney, as gathered 

_ from his line of argument, can be more fully. presented and’ clearly . — 

| expressed by a correct synopsis of the same than. is set forth in his = 
“specification of error. 

. Tt is this: That the act of August 4, 1392, nae: no other saneae in 

' -the act of June 3, 1878, except to make the provisions of the latter act 
- applicable to certain other “public land States” not included i in the e last oe 

mentioned act, and that: | 


‘lands which weré subj ect to entry as timber and stone lands at the date of the pee x 


sage of the actof June 3, 1878, are still subject to such sale, as there is no subsequent. 
act of Congress withdrawing them from the operation of the timber and stone act. : 
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| In other words, the contention of the sppellant is , that the ana in | 
controversy never having been offered at public sale prior to the pas- 


| . Sage of the act of June By 1878; the offering of the same at public sale 
- according to law subsequent. 6 the date of approval of said act does 


| not exclude them from the operation of the provisions of that act. 
In this case. it is necessary to consider the effect of the act of June 

38, 1878, as amended by the act of August 4, 1892, . Those acts will not 
admit of the construction placed upon phe by the appellant. 

There were lands in the State of Minnesota of the character desig- 
nated in the act of June 3, 1878, and the act of August 4, 1892, was not 
necessary to put them in the class of “offered” or unoffered” lands, 
but it was necessary to subject them to purchase, and if they were 
offered lands at the time (August 4, 1892 ,) the act of June 3, 1878, 
became operative upon lands in said State of Minnesota aaides the 
amendment ther eto, a were exeluded from the Oper anon of the: act 
of 187 8, as amended. | | 

It was the evident purpose of Congress, under the provisions of the 

acts referred to, to except from purchase all timber and stone lands 
which belonged to the class of offered lands at the date of epelisauon 
- made to purehase the same. | 
The tract in question being offered land at the timeJ ones made apoli- 
cation to purchase the peck no error was committed i in mn rejecting, his 
application. - . 
You office decision is aieretons hereby affirmed. . 


“‘PRACTICE—APPEAL -CERTIORARI. : 
 Jainson P. Cummins. | | 

: Rule 82 of Practice ayolies only to appeals from. the decision of the Commissioner of — 

: the General Land Office to the Secretary of the Interior. — 
The writ of certiorari will not issue unless it affirmatively appears that: an injury has 

been done the petitioner by the decision on the merits of the case. | 

Secretary Smith to the Commissioner of the Gener al Land. Office, Feb- 

4 eee ruary 23, 1895. a ee (E. M. BR.) 

“This is an application for a writ of certiorari made by Thilson P. 

Cummins from your office decision of July 19, 1894, involving the SE. + 


of Sec. 24, T. 22 N., R. 7 W., Enid land district, Oklahoma Territory. | 
~ The record. shows that che: appeal by Ganuuine from the decision of 


the local officers had no evidence of service upon the adverse party 


| of record, and for this reason your office decision: of April 25, 1894, 


-. dismissed it. 


July 19, 1894, your office Poniged to faenatd the appeal of Cummins, , 
basing flies action upon the authority of Ream v. Larson, 14 L. D., 176, 
a no. proper appeal was taken to you from the decision of the register © 

: and receiver, and if for that reason. said. appeal was dismissed .by you, — 
_ applicant is not-now entitled to the right-of: appeal from your decision.” __ 


ira 


ara ‘DECISIONS RELATING. ‘TO THE PUBLIC LANDS. 2 TSE Sa a 


In the: aeplienann: for the writ it is urged that rule 82 of practice is _ Sal 


7 applicable. That rule is aS follows: 


~- When the: Commissioner considers an appeal defective, he will notify the party of 

' the defect, and if not. amended within fifteen days from the date of the. service of — 
such notice the epee may be’ dismissed. “by the Secretary of the Interior and ee | 

case closed.” eS. 


The petitioner. is in error in his. eon cations. ‘The rule aaplies ae to . | 


appeals from the decision of the Commissionér. of the ‘General. Land 
Office to the Secretary of the Interior. fe 
It is further alleged that there ig no adverse party of interest, ae A, 
inasmuch as the contrary is asserted by the decision complained. of, and. 
such assertion is not successfully contravened by the petitioner, the 
Department is in no position to pass upon the allegation. Even if the 
rule were otherwise no proper showing has been made that would 
authorize the issuance of the writ. It must affirmatively appear that — 


an injury has been done the petitioner by the decision upon the merits — - . 
_ of the case, and no such showing is made. The application is denied: on. 


TA AMES ‘Marsroy. 


| Motion tie review of departmental decision of December 22, 1804, 19 | a 
oii ae 577, denied. by Sone Smith, February 23, 1895. 7 


' ~ 


| RAILROAD RIGHT OF WAY—FORFEITURE—CERTIFICATE OF ENTRY. ee 


MARY G. ARNETT. 


The ideation as. to whether & railroad company has forfeited its ght es way > 


privileges, granted under the act of March 3, 1875, by failure to construct its - ae 
road within the period designated i in section 4 of said act, is one that must be 


determined in the courts. The Department has no. jumadreston to pass on said 
question. : 

A clause, reserving the right of way, should not be inserted in final ssculetetee of 
entry for lands over which a right of way has been granted under said act, 
where it appears that there has been a breach of the conditions imposed by said. 
act, but no-reassertion of ownership by the government, as, under the terms of 
said act, the rights of the company are protected without such reservation. 

The case of the Pensacola and Louisville R. R. Co., 19L. D., 386, cited and distin- 
guished, and the case of. the Dakota Central R. R. Co., v. Downey, 8 L. D., 115, 
moditied. 3 | : 


Secretary Smith to ihe Comintasioner of the General Tana Office, Feb- | 
ruary 23, 1895, — (G.B. G.) 


This proceeding is an ssalieaYiol: for a etait for the Toney Placer 


mining claim situated in the N. 4 of Sec. 6, T. 1.N., BR, 71 W., and in : - 


the SE. 4 of Sec. 32 and the SW. of the N. dof Sec. 33, T. aN, R. 71, 
| Central ma land distr ict, Colorado. 
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The case is before me on appeal of J Mary G. Arnétt: from your. office 
decision of March 15, 1894, holding that the B. L. H. & M. P. Railroad 
_ Company retains the right of way through the Toney. Placer, and direct: 

. ing that the right of may clause be inserted in Une final certificate of | 
‘entry. — | 
The map of sanéeal route of the Penides Lett Hand ‘and. Middle | 
Park Railroad was approved by the Department January 17, 1882. 

It is admitted that said railroad company has failed to construct any 
portion of. its road over the ground covered by the Toney Placer, 
although a period of nOanly. thirteen years has pcan since the approval 
of such map. | 

& The contention is that the cairn company has forfeited its right of 
way by virtue of the statute. | 

_ The act of March 3, 1875, grants the right. of way enone the pub- 
| lio lands of the United States to any railroad company duly organized 
under the laws of any State or Ter ritory, except the District of Colum- 
bia, or by the. Congress of the United. States, which shall have filed 


i eae Secretary of the Interior its articles of incorporation, and due 


proofs of its organization under the saine, to the extent of one hundred | 
feet on each: side of the central line of said road. 

Section 4 of said act provides— | | 
That any railroad company desiring to secure the benefits of this act, shall, within .. 
twelve months after the location of any section of twenty miles of its road, if the 


- game be upon surveyed lands, and, if upon unsurveyed lands, within twelve months 
_ after the survey thereof by the United States, file with the register of the land office: 


| for the district where such land is located a profile of its. road; and upon approval « 
| - thereof. by the Secretary of the Interior the same shall be noted upon the plats in - 


said office; and thereafter all such lands. over which such right of way shall pass 
“shall be diaposed of subject to such right of way: Provided, That if any section of | 
_ said road shall not be completed within five years after the location of said section; 
the rights herein granted shall be forfeited as to any such uncompleted section of 
said road. | — 3 
The question of what interest passed to the ‘aicoad company does 
: “not admit of argument. © The language of the statute, “and thereafter 
~ all such lands over which such right of way shall pass shall be disposed 
of subject to such right of way,” does not admit of construction or mis- 
construction, and shows clearly that the estate granted by said act is 
an. incorporeal hereditament, an easement and not the land. | 
- The contention that the railroad company has forfeited its right of 
way, by its failure to construct its road within the five years, aS pro- 
vided by said act, does: not appear to be one for the consideration of 
_ this Department. 
“There can be no doubt of the general wenaels that a failure to keep 
a condition subsequent, does not. forfeit the corporate existence of — 
privileges, and that no one can take advantage of it, or complain of it, 
- except the government making the grant, or imposing the condition. | 
: But the legaslatare has the power to’ provide that | Hy ‘Corporation shall 7 
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| “forfeit its corporate. privileges by. any omission of duty, or. -iplation: of. 7 : 
_ its charter, or default as to limitation imposed, and whether the legis» 
lature. has intended so to provide, depends upon. the Conewneuon of ae a 


the language used in the grant. 
In what manner the reserved right of the grantor aust. be asserted, 
—— upon the character of the grant. the | 


_Ifit be a private grant, that right must be.asserted by entry; or ‘its gativalent: if. 
the grant be a public one, it must be asserted by judicial proceedings, authorized. by. 
law, the equivalent of an inquest of office at common law, or there must be some. 
_ legislative assertion of ownership of the property on account of a breach of te con- 

dition. | Schulenberg v. Harriman (21 Wall., 63), and cases cited. 3 


‘This Department is then without jurisd: etion. to pass on the question : . 
of forfeiture, made therein ; Such act would be a judicial oa ane 328. 


requires the judgment of a court. - 

The question remains whether the right of way sei aiouns be | 
_ inserted in the final certificate of entry for lands over which Py right of — 
way has been previously: eranted to a railroad company, where it 


. appears that there has been a breach of the condition by such com- — _ = 
pany, but no reassertion of ownership by the governinent, in either of . bane 


the two ways available under the laws. - 
In all cases, a patent for government land ona sontoun to the 


final certificate of entry, and where a patent thus conforms to such final - = 2 2 
_ certificate, the certificate is as much a part of the patent as though it — 
had been written therein in words and figures at len eu Ex- parte eee 


“Edward N. Marsh (5 L. D., 96-99). 


it follows that if the right. of way GiaaRe: shall be fasetied, in. ie : = | : 


; applicant's final certificate of entry, it would of necessity be I 
rated in the patent. . a 
The injustice to the patentee of placing such a limitation. in the con- © 


 -veyance, is apparent when it is remembered that the patent is the 


strongest and best evidence of title, and the patentee would be thereby 
concluded in an action at law instituted against him by the railroad. : 


company for the possession of such right of way. The right of way - | 


clause should not then be inserted in the applicant’s final certificate, . 
unless 1t is necessary to protect whatever pene the railway company, 7 
may have in the land by virtue of its grant. i 

- Under the act of March 3, 1875, (supra), such protection does not 


appear to be necessary. The ‘act itself affords. ample protection to the | 
“2 company, if it has any rights which the courts may hereafter determine ._ 
have not been forfeited: The language of section four of said act is, . 
- éand thereafter all such lands over which such right of way shall pass, - 


_ Shall be disposed of, subject to such right of way.” These lands are then 
“disposed. of, subject to such right of way, by virtue of the statute. - 

This is not a direction to the Land Department to insert limitations — : 
 and.restrictions in the final certificate and patent, but a legislative _ 


declaration of the reservation of a right of way to such railroad com-.— aoe 
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a8 “panies as may have complied with the. law; ‘The: insertion of tine sfipht ne 


of way clause would answer no purpose except to embarrass the settler, _ 


‘i ‘and leaving it out does not altect the Tights of any railroad company 


é under said act. 


In this regard, the case at bar may bs distinguished from the recent 
. ease of the Pensacola and Louisville R. R. Co. (19 L. D., 386). In that 
case, the granting act did. noti impose a penalty of forfeiture on the com- . 
pany for failure to perform its conditions, nor did it direct that the 
-lands over which the right of way was granted should be ra of, 
subject to such right of way. 

In the absence of such statutory protection, and it not appearing 
that the rights of the company had been forfeited by legislative enact- 
ment, or judicial determination, it became the duty of the Land Depart- 
sent to insert the right of way clause in all patents issued for lands 


over which such-right of way had been. granted... 


The decision of your office is reversed. The case of the Dakota Gen- | : 
tral R. RB. Co. v. Downey (8 L. D., ee is modified in so far as it con- , 
pices with this opmion. 


PRACTICE—FINAL JUDGMENT—WITHDRAWAL, se 
i AMES ». KOONS, 


A final judgment of the Department will not be revoked, or otherwise disturbed, on 
_ the sole ground that the party in whose favor it is rendered refuses to avail him. 
self of its terms, : : | 


Secretary Smith to the Cmmisoue of the General Land Office, ‘Feb- as 
| | — ruary 23, 1895. — (WE MM) 


: This Department is in receipt of your office letter of October 11, | 

1894, transmitting a withdrawal, filed September 20, 1894, by sonic 
of ‘Géorge W. Koons of his application for a deed to lot 10, block 21, 
Oklahoma City, which was awarded to him by departmental Aeuision 
of October. 19, 1894, in the above numbered and. entitled « cause. (19 
L. D., 266.) 

Koons may withdraw ik souliesien for deed at any time halons the 
issuance of patent, notwithstanding the award in his favor, but a final 
judgment of this Department will not be revoked, set aside or other- 
wise disturbed on the sole ground that the party in whose vk it is | 
rendered refuses to avail himself of its terms. | 
~ The withdrawal is, therefore, returned to your office to be acted on: 


ay. in accordance with ine foregoin eviews. 
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; APPLICATION TO ENTER—SETTLEMENT RIGHT. 


-. OLANCY ET AL v. HAstings AND DAKOTA Ry. Co. (ON Revinw). io. 


_ An application to enter properly rejected, on the ground that the land 3 is covered by. tg Pie 

-. the existing entry of another, and pending on appeal, confers no right upon 

_ the applicant as against a settler on the land, in the event that the prior entry ==> 
is subsequently canceled; and where the settler i in such case is allowed to make . Fin 


Pe? entry pending said aoeak his entry will not be canceled. 
An application to enter land covered by the caisas of another can not be regarded a as P 
a contest: against said eat | | : 


7 Seoretary Yy Smith to the Geese of the General Rana ofc, Feb- . 


‘ruary 23,1895, 0 (EB. M. BR) Me 


On ee 26, 1893, the Department ndesed: a aca one in n the | 


above: ected cane. involving. the SE. £ of the NE. 4, the SE. }of the cay 
NW. i, the NE. + of the SE. 4, and ‘ot 4, Sec. 5, T. 112, R. 34, Red- re. 


| wood Falls land district, Minnesota (17 L. D. , 092). 


This is a motion for review of that decision by M. J. McLaughlin i in | : ‘4 
so far as it directed the cancellation of his homestead entry for the 


NE. tof the SE. £ and lot 4, of said section, township and range, for 


the reason that ie application. and entry had been made subsequent. oo 


_ to-the aeplicaon of Robert E. Simmons to make homestead ony. of 7 
the same land. | | 


The record None: that Ja ames Clancy made homestead | entry of the . shy 


above described, tract May 28, 1885. 


On July 25, 1885, Robert E.: Simmons applied. to make omestend ee 


a entry of the NE, 4 of the SE. 4 and lot 4, and Albert M.Simmons made > 
a similar application for the Amine ine the SW. 4 of theNE.4 


and the SE. 4 of the NW, 4. These applications were rejected because 
of the entry of Clancy and. the applicants appealed. © | Re te: 
Your office decision affirmed the action of the local officers i in reject- _ 

ing these applications and the Department returned the case to the | 

General Land Office in view of the fact that the tract was shown to. be — 


7 within the indemnity limits of the grant for the railroad company which . _ 


was claiming the land, and whose ee had not neon adj udicated by | 
the land office.. 

On June 7, 1886, while the case was pending before che Deparinene & 5 
ae Clancy filed a roignieniment at the local office for the NE. 4 of the SE. 4 | 
and lot 4, the land applied for in the application of Robert ‘B. Suamons: es 

and’ Michael’ J. McLaughlin, a settler pon. the land, was allowed to a 


--. make. homestead entry of the same. eu 
_. ; McLaughlin, on September 17, 1888, commuted his entry to cash, anid * age 
- James Clancy on January 18, 1890, following, did the same for the... 


- remaining portion of the tract which was S covered by the application ¢ of ~ 
_ Albert Semmens: 7 ee ie | ; - 
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Itis further shown that these ‘lands were - excepted from the eropeiie ee 


‘ tion of both withdrawals for the benefit of the Hastings and Dakota. a 

Railway company. The first withdrawal was on May 31, 1873, but the-. 
lands at that time were not subject to selection. In 1881 a new selec- — 
tion was made, but as no lands were designated as being lost, as a. : 


basis for such selection, it was held that as this selection was made. — | 
, “under the regulations of 1879, in the absence of a specification of loss. — 
that a right initiated by a prospective homesteader should be a bar to- 


the selection of the railroad, if such right was initiated prior to the _ 


7 : filing of the specification of joke by the railroad company. 


The decision therefore held for cancellation the company Is aeineuon | 
_ to that portion of the land covered. by the entry of McLanghlin and.. 
that the-application of Robert Simmons, which was at that time pend- 
ing before the Department upon appeal from your office decision,. _ 
‘reserved the land ‘trom any other appropriation by the local officers, and. 
that the entry was illegal and erroneously allowed to go of record, and’ 
In. consequence that.the entry of McLaughlin should be canceled.: It. 
was further held in reference to the portion of the land still covered by" 
the entry of Clancy, that the selection of the company in 1873 was in 
all respects regular under the regulations governing the selection ' 
of indemnity lands in force when such selection was made, and that. 
therefore the selection was entitled to due consideration unless it should | 
be shown that there was no authority to permit this selection in the 
manner made, or that the company had since been required to amend ° 
the same. and had failed to comply with the requirement, and therefore, 
‘in consideration of what has heretofore been set ont, it was held that:: 


_ the-selection was not here for approval but was a bar to Clancy’s entry, 


which was accordingly canceled. It also rejected the apenas of” 
Albert M. Simmons for the tract. ; 
T am of opinion that the former ‘decision. of this Department was: 
erroneous. | 3 he ; 
The rights of Robert simone and of Aihert Sere depeta entirely — 
3 upon their ability to show that their applications to enter were errone- 
ously. rejected. This is the only right they had, and upon the state of 


a ~ the record at the time of the making’ of their application their cause: 


-Inust be disposed of. : 
Their applications were not saptenesly or. erroneously ee the: 
“ Jand at that time was covered by: the entry of James Clancy, which 


ae segregated the land involved from: the public domain and as long as it. 


remained of record there was no other course left open to the local ' 


e officers but to reject any and all applications to make homestead guy 


of the land. 
—-It-would not be improper in this tennedtion to add farther that this. 
7 Department can not regard the applications of Robert and Albert Sim- ° 


- : mons as in reality a. contest, because in order to initiate.a contest an - 
oO oy of contest has to be filed and. duly. corroborated, which was 2 
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not done in. this case. if j in stead co makin; o an pplivetion to enter ank 
prosecute whatever rights. they then had by appeal, they had filed an. 


affidavit of contest, in view of the facts hereinbefore. set out-and the. . ae 


‘law heretofore . applied: it will be. readily seen that they. could have: . 
secured the land, but not having seen fit to pursue. that course, but. | 
~ instead thereof having contented themselves. with a naked application 
— to enter, they have no such standing before the Department. as entitles. 
them to a favorable judgment. — ae 
_ This was the status of the case ‘at the ee of the filin g of the sete 
-- quishment of J ames Clancy. As soon as that relinquishment was filed — 
-the land ber ame a portion of the public domain and the rights of 
McLaughlin, as .a settler upon the tract, attached. The entry will be. 
allowed to stand, and for this purpose and the fur therance of this. end, 


_ the. former. decision. of this HC peeualeny is hereby le revoked. er 


and set aside. 


. ——————— 


PRACTICE—CER TIORARI—-DILIGENCE. 


WILLIAM MInvTo 


The writ of certiorari will not issue where it is Spueut that the applet has not, 
been diligent i in the prosecution of his claim before the Depar tmeut. 
 Seoretarr y Smith to the Commissioner of the General Land Office, Feb? 
7 ruery 23, 1895. | (Ww. F. M.). 
On tle 5th a of March, 1885, William 1 Minto, a United States: 
- deputy surveyor, made a contract with W. H. Brown, surveyor- -general 
for the State of California, for the survey of certain lands within the- 
- Mission Indian reservations, to be ice ae by the. Indian Agent, 
J. G. McCallum. | | 
_ . Work was done ‘under His contract atnounting in the i coe 
to $2,732.51, and on April 10, EBSD, the account was. Ba ey the 
 gurveyor-gener al. 
- During the month. of May, 1887, an examination of the surveys in: : 
the field was madé by Charles F, Cour ad, a special agent of the Gen- _ 
eral Land Office, who early in June following forwarded an unfavorable. | 
report to the Commissioner of the General Land Office. Acting upon | 
this report your office, on June 23, 1887, addressed a letter to the | 
surveyor-general, in which was recited, at some length and particularity,. | 


. the grounds of the action taken poiectins all of Minto’s surveys. 


On June 12, 1894, there was filed in this Department a Sworn. appli- — 
: cation by Minto for a certiorari, by virtue of which he invokes the. 
exercise of the supervisory power of the Department, ‘to the end that 
a hearing may be ordered and held.to enable him to make answer to. 
the charges of Special Agent Conrad, and for the purpose of ascertain-_ 
ing whether or not the surveys were made as required by the surveying 
ne manual, and were properly and favorably executed. The application. 7 
was referred to your office on. J une 12, 1894, and I an, now in ree of 


I 


.: Pe 
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one office letter of November 19, 1894, in which it is shown that aa 


- action was taken in the matter after the date of the rejection of the. 
one of the survey on June 23, 1887, until the filing of the application. 


es TG: apparent. laches of Minto hace been brought to the attention . 
- of. his attorney, Theodore Wagner, at Berkeley, California, the former. 


has filed an affidavit alleging that within a few days after he was noti- 
~ fied of the action of your office rejecting his surveys, he wrote a letter, 


addressed to your office, requesting to be furnished with a copy of the 


report of the special agent, and asking a hearing at which he might. 


: produce evidence that said surveys were properly made, and that he : 


: 7 delivered the letter to the surveyor-general, with the request thatit be — 
_. forwarded to your office; that after some months lapse of time heinquired 


of the surveyor- penetra if any answer had been received to his letter, 
im and that at various times since, then he has made i inquiry at said office, ; 
- but has never received any reply to said-request. | oe 
The surveyor-general of California was directed to make a meena and 


: thorough search for any evidence of record.in bis office of the filing of — : 


any such letter as that claimed to have been filed by Minto, and by 


: ; letter of August 2, 1894, he reported that after diligent search the ~ 


records of his office fail to show the receipt of such an ape or 
letter, 


Minto took any emphatic action looking to the correction of the alleged 
error of your office, and even conceding, for the sake of argument, that 


he did file a letter, as alleged, with the surveyor-general, for transmis- 


sion to your office, it is apparent that he did not follow that action up — 
with such enterprise and diligence as to now warrant this Department 
_ in re-opening a matter passed on and settled by your office more than 


-- geven years ago. 


| _Minto’s rights, if any he had, have been lost. by his laches, and his 
| appieanors is, Sneak deiied. 


"RAILROAD GRANT—INDEMNITY LIMITS-SETTLEMENT RIGHT. 


NORTHERN: PACIFIC R. R. Co. »v. FLANNERY. 


a _ The Northern Pacific R. R. Co. acquires no rights within the indemnity limits of ita 


grant prior to selection. 


ae _ The purchaser of a possessory right who settles on a tract of land and occupies al 


improves the same, does not forfeit his settlement right as against a railroad 
grant by subsequently attempting to secure title through the company, where 
such action is taken to protect said settlement right, and is repudiated by. the 
Settler as soon as he learns that the land i is su hject to entry. | 


“Booretary Smith to the Commissioner. of the General Land Office, Feb- 
ruary 23, 1895. | (BOW...) 


| LT have considered the appeal by the Northern Pacific Railroad com- 
- pany from your office decision of May 1, 1891, holding for canceilation. i" 
e its indemnity: selection of the NE. 4 See. 19, 7, 8 N,, R, 12 ia Se : 


It appears, tliaeatone, that very siieanly seven years had elapsed. ineiore 
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| Tana’ district, Montana, with a view to allowing the homestead applica < 
tion of Frank Flannery presented for the same. | 7 
The land was originally withdrawn upon the filing of ine map -of : 


- general route of the Northern Pacific Railroad company but upon the 


definite location of said line of road the land fell within the aera | 
limits and selection was made on account thereof February 26, 1885, > 
On December 4, 1886, Flannery filed an application to malké home: _ 
stead entry for this land, which was rejected for conflict with the com- ve 
pany’s selection, from. Shick action he appealed to your office. he 
In his homestead affidavit he alleged settlement upon the land in — 
question in ‘October, 1882, and by your office letter of June 20, 1883, 
_ the local officers were directed to advise Flannery that he must show re 


by competent testimony that the land was not subject to the company 7a : . 
‘selection at the date of its presentation of its list covering this tract. _ 


' By letter of January 7, 1889, the register: forwarded: an affidavit by 
Flannery, executed November 19, 1888, in which he alleged settlement 
“upon the land April 1, 1883, and that he had since continued residing a 

upon and had continued. to improve the land. | i. 
~ In this affidavit he also alleged that shortly after ‘igang settlement a 
upon the land in question he was informed that the land was included 
within the indemnity limits of the railroad grant, and that title could 


only be procured through the company ; ; that thereupon he entered into —— 


au agreement with the company for the purchase of said land and _° 


made payments at various times on account thereof, aggregating between 2 
three and four hundred dollars; that as soon as he learned that he was | 


entitled to make entry under the public land laws he discontinued his 


payments under the contract with the company and that he had at all é, 


times. resided upon and. claimed the.land as his home. | “i 
Upon this affidavit hearing was ordered and from the idstiniong it Pees 
appeared that in 1882 Flannery purchased the improvements of a prior -_ 


settler upon this land, who gave him possession; that he made actual 
settlement thereon in February; 1883, and that he has since resided con- ._ 
tinuously upon the land, cultivating and improving the same, his. 
_ improvements at the date of the hearing being valued at the amount be 


of $1,000. : 
The testimony taken at ‘ne heariae makes no “reference to fhe. con- . 


tract entered into between Flannery and the company for the pur: 


chase of this land, the only evidence of this contract or ‘agreement — 
being, as before stated, as set forth in. his affidavit ‘in support. of his a 
homestead. | 


Upon the showing as thus. mre your office decision found that he Ss 


‘settled upon the land for the purpose of obtaining title thereto under 
the public land laws, and not with the consent of the colpany, with a f 
| view of obtaining title through it, and therefore itis stated: ne 
. This is the more obvious from the fact that notwithstanding he had paid the com- 


pany $400 he repudiated. the agreement as soon as he was informed that he could) ~ 


obtain the land under the settlement laws. 
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. Your office decision therefore holds: that Flannery had. such a claim 
to the land upon February 26, 1885, the date of the company’s selection, a 


as to render the same not subject of indemnity selection, and, as before | 
stated, the company’s selection was held for cancellation with the view | 


to the allowance of Flannery’s application. 
' An appeal brings the case to this Department. | 
It is first urged in the appeal that these lands having been withdrawn 
in 1872 were not subject to settlement by Flannery in 1883, as alleged, 
and second, that if it should be held that the lands were at that time 
subject to settlement, Flannery was not such a‘ settler at the date of 
the company’s selection, as would bar its right to make selection, he 
having previously entered into an agreement to buy the land of the 
company. 
Upon the first eround it has ‘been repeatedly held ort this Depart- | 
. ment that no rights are acquired within the indemnity limits of this. 
company, prior to selection, and that all withdrawals made of indemnity 
lands on account of this erant were in violation of law. It must, 
therefore, be held that the land was subject to settlement at the time 7 
Flannery is alleged to have made settlement thereon in 1883, and it 


‘but remains to consider whether his claim to the’ land at the Gate of 
. the company’ s selection was such as would bar indemnity selection. 


-.. There can be no. question, ander the testimony, but that at the date 
| of selection, and for more than two years prior thereto, this land was 


in the possession and occupation of Flannery, and while itis true that. | 
» he admits a previous agreement with the company to purchase of itits: 


title to this land, yet Ido not. think that the showin g made 3 is sufficient 
to avoid his settlement. > 
— Itis clear that he did not go ‘upon the jana’ in accordance with a pre- | 


7 _ vious agreement made with the company; in other words, the company 
— did not put him in. possession of the land, for it i is clearly shown that. 


he purchased the impr ovements of a prior settler, and that it was not | 
until after he had lived upon the land for sometime that he lear ned of 
the adverse claim of the company. 

Learning of this adverse claim on account of oie eraut and in order | 
- to protect himself in his possession he contracted with the company for: . 
the purchase of this land, and. on account thereof made payments as. 
before stated, but as soon as he learned that he would be permitted to 
make entry under the settlement laws he repudiated the contract with. - 
the company and made application under the homestead ide before 
stated. : 
_ From a careful consideration of the entire matter [ affirm your office 
decision. and hold that his right under his settlement existed at the 
date of the company’s selection and was a sufficient bar to such selec- 


tion, and that his previous agreement made with the company, repudi- 


ated as before stated, will not prevent his claiming settlement and resi- . 
e dence during the existence and recognition . such agr ements: 


awh : 
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| . 7 am tlierefore of the opinion eer mininary should be permitted. to | 2 


complete entry upon his application heretofore made, and ther eupon = | 


the evan S selection of this Jand will be canceled. 


HOMESTEAD ENTRY—HEIRS—REINSTATEMENT. 
GREENLAW v. NoRTHERN Pactric R. R. Co. ET AL. 
‘Where a homesteader dies, and his widow fails to submit final proof within the stat- 
_ utory life of the entry, abandons the land, and another settles thereon, there 


are no Tights left under said entry to descend to the children (on the subsequent # 
death of the mother), that warrant the reinstatement oF said entry. 


Boar etary y Smith to the Commissioner of the General Land Office, Heb. > 
—ruary 23, 1895. : (A. B.) 3 


_ This is an appeal from your office decision of September 7, 1892, deny- ; 
ing the application of the heirs of Leonard Greenlaw to have the home- — 


stead entry. of their ancestor, made September 1, 1863, re- instated. 


The land involved is the E. tof the NE. 4 and lots 4 and 5, See; Dao 


‘Tp. 20 N., R. 2 W. , Olympia, Washington. 


~ The facts oueained in the record show that Gr eenlaw was killed i in - 


. 1868, but before he had made final. proof on his claim; that his wife, — 
who was an Indian woman, continued to reside on the claim, with the _ 
two children of deceased, until about 1876, although often away from _ 


the place during that period. In the latter year she apparently aban- _ 
doned the place, not returning thereafter. Meantime, however, the 7 
local officers finding that the entry of Greenlaw had existed beyond the. 
seven years limit, cancelled the same of record in the year 1871. 
- The land being apparently abandoned after the year 1876, or 1877, it — 
was settled upon by other parties at different times until in 1888 one _ 
Haskel went upon it and has continued a settler thereon up to the hear- 
ing at the local office from which the appeal under consideration grew. 
On December 3, 1891, Julia Greenlaw, aforementioned widow of _ 
deceased eiteviian Greenlaw, filed an application in the local office to . 


have the entry of deceased re-instated for the benefit of herself uae | 
| children. This was duly forwar ded to your office. man 


The land being within the limits of the grant to the Nor then Pacific 7 
Railroad, was selected by that road on September 21, 1888. | 
Op. April 13, 1892, your office ordered a hearing 6 determine the 


status of the land on May 14, 1874, the date when the railroad map of — 
definite location was filed. This hearing was held on July 26, 1892, 


after which the local: office recommended that the entry be re- instated . 


for the benefit of the heirs, the mother having since died. 


_On appeal, your office on July 13, 1893, after disposing of the rail- ; 
road claim, in accordance with the decision in Barden ». Northern. 
Pacific Railroad Company, 145 U. Si 535, held that the entry having | 
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oe éandeiled 3 in 1871, after report i the seal offigers that nonce: had . 


= s been given and no action taken, Haskel had sequired rights. that would ~o 
“7 bar reinstatement. | : oe 


is From this an appeal has fa filed by eee claiming to repre-. - 
- sent the heirs, though the record does not contain either an appéar- 


ance on their behalf nor authority for any one to represent them. — 


The only question to determine is, whether the rights initiated by 
| Leonard Greenlaw were of a character which would’ in this case remain | 


| : to. his heirs. 


Jt, -aBy virtue of section 2290 RGvined. Statntes, the widow: of Greenlaw | 
was entitled to make final proof on the land within seven years from 


the date of entry. She having neglected to do this through ignorance 
of law, and having finally wholly abandoned the claim, she lost her 

' rights in the premises long before her death. As the children could _ 
have no rights until the death of the mother, and then only such as the 


Jaw gave her, in this case they inherited qiobhitigs 
_. The land was abandoned of record and in fact when Haskel settled — 
— upon it, and had been so abandoned for over ten years. The legal title © 


: . was in the government, and by reason of that Haskel was induced wo 
oe enter thereon and make valuable improvements. 


From allof which it is clear that your no e decree s should be upheld, 


| ; and the same is therefore as 


| RAILROAD LANDS—SECTION 5, ACT OF MARCH 3, 1887. 


RUTLEDGE co “Lennon Br AL. 


- ‘The sale of the standing pine timber on land, by : a railroad company, is a sale of an 


interest in the land, and the purchaser in good faith of such interest, the chief: 

- value of the fee, is entitled thereby to acquire the entire title to such land by . 
paying the government price therefor, as provided by section. 5, act of March 3, 
1887. 


: ‘The fact that such purchaser had not, at the date of his se Oh ase: filed fa declara- 


tion of intention to become a citizen, will not defeat his right to perfect title 
- under said section, where it appears that prior to. the date a =e application = 
such declaration was duly filed. . 


: Secretary Smith to the . Commissioner of the nena Land Ofice, Feb- 
7 ruary 23,1895, (G. W. P.) 


oe have considered ie case of Edward Rutledge « ag inet Patrick 
Lennon ¢ al., involving certain land in the Ashland district, in the 
State of Wisconsin, on appeal of Patrick Lennon and others from your 


office decision of May 29, 1894, Reference is made to said decision for 


ae description of the lands in controversy. They are in odd-numbered 


sections in townships 44 and 45, N., R, 4 W. , within the fifteen miles, or — 
. indemnity limits of the grant of tine 3, 1856, (11 Stat., 20) to the State. 
‘i of we to aid in the construction of what is now known. as. ‘the fe 
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| *onicaess St. Paul, Minneapolis. and ares Railway Company (Bayfield as 


branch), and. also within the additional four miles to the primary limits _ 


under the. act of May 5, 1864, (13. Stat. , 66); and are also within the : - 


‘primary limits of the. grant of the said ‘ait of May 5, 1864, for the Wis- i 


- consin Central Railroad. Company.. It was held ny the Department a 
that the Wisconsin Central Railroad Company could not go within the _ 


fifteen miles limits of the Omaha road for any lands whatsoever, wan. 
because the lands within said limits were reserved from the grant to. | 


os - the Wisconsin Central road; and it was further held that the Omaha — -. 


: Company was entitled to one undivided half of the lands within the — 7 


additional four miles strip and that the other half belonged to the goy-. 


ernment. With the exception of the SW. of the SW. 4 of section 13, 3 
T. 45-N., R. 4 W., the tracts in question were listed by the Wisconsin a. 
Central "Ratiroud: Company, July 12, 1887, per list No.1. The com- -_ 


pany’ s listing of the tracts was sancelled February 12, 1890, 


| The Omaha Company designated lands which, in the age oregate, “ 
- amounted to one-half of the lands within the four miles strip,and upon 


the adjustment of the grant to the Omaha Company, the tracts i in ques. = | 


bee tion were restored to the public domain. 


On April 11 and June 17, 1885, the Wisconsin Central Radizond Com- 
: pany executed two instruments, whereby it sold to Rutledge the stand- ~_ 

ing pine timber on the tracts in anesuon: with other Ss, for the consider: — 
ation of $22,165.50. , 

“March 3, 1891, Rutledge made ‘applibaliel to pinehaee: said feats, | 


~ under ‘lie: provisions of section five of the act of March 3, 1887, (24 a 


Stat, 556). 


| “Pursuant to the published notice of this application os puree. sede 

ae Patrick Lennon, J. H. Lennon, Frank Jentz, Fred. Jentz, Robert J, ° 
Parker, Aagust Pukall, Hans Peterson and Malcolm Wilson appeared 
and protested against ‘the allowance of Rutledge’s application. Sev-. 


eral of the protestants submitted testimony as to their settlement on. 
the tracts claimed by them, respectively. | 7 

- The local officers held. that the testimony presented showed that 

| Rutledge had only purchased the pine timber standing on the tracts in 

| question, and was therefore not entitled to purchase the land under the 

act of March 3, 1887. ‘From’ os decision paienee appealed to your 


| office. 


Martin Ensigner, Jacob Heiner, John Stoeger, August Pukall, Mary A. 


Afterwards, ‘Aitere ‘Scales Henr y Baumgarten, David Younger, —. 


Lennon, Malcolm. Wilson, John H. Lennon, Frank Russell, Robert A he os 


| Parker, Frank Jentz, Fred, Jentz and Patrick Lennon applied tomake — 


~ homestead entry of certain tracts embraced i in Rutledge’s application. — | 
‘Their applications were rejected. They appealed to your office, which ~ 


7 affirmed the decision of the iocal officers, rejecting the applications to _ 
enter. A further pppenl prunes the case > to the iia: | 
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| “The: good faith of Rutledge in the purchase of the. aie pine ce -_ 
- Ger on the land, cannot be questioned. The evidence submitted shows |. 
that the standing timber on the land constituted the chief value of the — 
freehold, and that it comprised not only 3 an n inter est, but the paramount 
- interest in the freehold. | | 
‘While it did not include the fee, it did include that which made the #3 desirable. 


 -Ib-was the interest which would really be considered when ‘the fee was purchased. | 


. It was the substantial valuable portion of the ree the enon worth protecting by 
:) remedial statute. 
ek quote the words of the well eoieiieea case ee Telford v. Keystone 
- Lumber Company (18 L. D., 176), where it was held that the sale of the 
Ee standing timber on land, by a railroad company, is a sale of an interest 


in the land, and the anehasde of such interest is entitled thereby to — | 


~ caequire the entire title to such land by paying the government price 
_ therefor, as provided by section five of the act of March 3, 1887. 

None. of the protestants, or homestead applicants, claim settlement 

‘prior to 1890, and the second proviso e4 


applies only to the case of lands which, at the date of the passage of the act, ‘hed 


been settled upon subsequent to December 1, 1882, by parties claiming in good faith — 
a right to enter the same under the settlement laws. Chicago, St. Paul, Minneapolis | 


*3 and Omaha Railway Company (11 L. D., 607) and Union Pacific Raney Company 


 v, McKinley (14 L. D., 287). 
The objection iat Rutledge had not declared his jataition to become. 


= a citizen, at the time of his purchases from the Railroad Company, and 


therefore was not within the remedy of the act, is without force. The 
- -act-was not intended to confirm sales made by the railroad company, but — 
to afford citizens, or persons having declared their intention to become 
such, who were bona fide purchasers of land to which the company had 
no title, a means of acquiring title from the government, (41 L D., 229, 


oo and 16 L. D., 273), and Rutledge had declared his intention to become 


a citizen before he applied to purchase under the act. 
~The decision appealed from is ther ore affirmed. 


\ 


 PRACTICE—APPEAL—BOARD OF EQUITABLE ADJUDICATION. 


OSOAR WALLER ET AL. 


a An appeal will properly lie from the denial of an application to have an entry referred 


to the Board of Equitable Adjudication. 


< Seoretary Smith to the Commissioner of the Coa Lond Office, Feb- , 
| ruary 23,1895. (EM R.) 


: “This case involves mineral entry No. 449, for the Waller No. al lode . 
claim, Rapid City land district, South Dakota, : = 
_ The record shows that Oscar Waller et al., of date March 9, 1891, 
made a mineral entry, and received proper cartificate of entry, for the 


above described land. November, 1891, one Joseph Snyder filed his eat 


: fy 
= 


cae obrte in affidavit piotesaae ae the issuance of the patent ¢ on id, 
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| miner al entry, charging that he had located the land in 1878 as a mill- — ce, 

site; that the land was non-mineral in char acter ; that there had been. 

no discovery of a-vein or lode by the mineral claimants; and, that the . ~ 

_ proper amount of expenditure had not been done upon the land: and 

a farther, that the order of panera had been mapeepeny allowed at — 
> made. | 


‘Upon the hearing. ardored on the case  daaa joined, your office. held = ee 


, that the land was mineral in character; that five hundred dollars had lh 
: been expended thereon, but the publication had been improperly made, - me 
and therefore ordered a republication. This decision was rendered'on 
September. 12, 1883, and from. this no appeal v was filed by ¢ either of the a 


parties. 7 
On Febru 14, 1894, your office held the. cake closed. “Tiiereaftar : 


the mineral claimants mov ed | a Teconsideration of the decision of Feb- bs 


 ruary 14,1894. | . 
On April 30, 1894, the, motion was denied iy your office decision of see 
that date. a 


Waller et al. moved: that ihe case ue referred to the board of <anahig. is 


- adjudication. On July 17, 1894, the Commissioner of the General Land. ~ : 


Office overruled this motion, and appeal being filed, on August 22,1894, 9 © 
the Commissioner dismissed and denied the right of Oscar Waller ag a 
ae appeal; whereupon an application is made for the issuance of a writ of - - oe 
 ertiorari, directed to you to aa and forward. to the Department _ ae 


the record j in the case. 


There is no evidence of service upon the oop party, i osephi map 
Snyder, but inasmuch as his attorney makes a: general appearance © 


Zs here and argues the merits of the case, it. will: be deemed that the a | 


-. objection on this score has been waived. | - 
.. The publication which was held. to be seaamislont and. noe a 
-_ made, was so determined because the order for publication was signed 

by the receiver,-and not by the register as required under the section ee 


- 23825 of the Revised Statutes of the United States. 


The argument presented before your office with the poplicnaou foe a a 
_ the case be referred to the Board of Equitable Adjudication, was based. 
- upon the ground that there was no adverse party of record, for the = 
~ Feason. that your office having determined between the parties of this 
- suit that the land was mineral in character, that question became res 
judicata as between these parties, and that the mill-site claimants could tea 
not now succeed in establishing their claim as the law provided that = > 
mill-sites could not be established upon mineral land; that having failed. - 


to-appeal from the decision and having allowed it ie become final, the — 


-. protestant would be forever barred from. se raising any een as 
“to the character of the land. - a 

-. . Phere - being, therefore, no ‘adverse party of record, it was fevitine oe 
as urged that the error in the former publication was of such a nature. ae 


eee 20—-10._ 


WE G8 tel 
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| that < a board constituted as the board of equitable adjudication is, i 
- would hold that this was not such an error as would defeat and render = 
a void the. publication. theretofore made, and would confirm the entry. i 3 
~The reason that claimant did not appeal from your office decision 


| was that he desired the decision to become final in order that he might 
present his application to the board of equitable adjudication. This — 
_. he would not have been able to do were the decision still prosecuted 


ae by way of appeal, as in such an event, the decision not being final, the 


board would have no authority to pass upon the case. On the ather | 


hand, it was maintained that the claimant was occupying the anoma- _ 


lous position of holding the clecision to be final as ag alnst the es - 
and not final as to the mineral claimants. 
‘Your office denied the right of appeal for the reasou fiat BIL applica- 7 
tion to refer the case to the board of equitable adjudication rests within 


the sound discretion of the Commissioner, from the exercise of bri | 
: appeal would lie. | | 


I do not concur in this view of the law. The Bosretady of tie : 


othe Inferior, under the established rulings of the Department and the law _ 
OF the ina. is invested with authority to amend, to alter, to review, to | 


_ reverse, or i affirm all matters relating to the disposal of public lands. 


2 . This is true of equitable as well as of legal rights. 


Whether this case is one which can be properly submitted to the 


7 board of equitable adjudication will be passed upon when the case is _ 
_. DSefore the Department. The various questions een nu une record | 


will then be considered. 
For the reasons stated the application for writ of cer tior rare is sania: 


| and mee will certify to unis Department the record in the case. 


—— 


PRIVATE CLAIM—JURISDICTION_—ACT OF MARCH By 1891. 
PeRALTA GRANT. a 


- | ‘Since the repeal of section 8, act of July 22, 1854, by the act of March 3, 1891, the 


Spe ack is without jurisdiction over Spanish and Mexican. poses ¢] aims in 


Arizona, 


a 7 Seeretary Smith to ‘the Commissioner of the Gea, Land Office. Feb- 
ruary 28, 1895. | o |e a 


| | On October 12, 1889, the surveyor-general of Arizona, i in response to _ 
a letter from William z& Stone, Acting Commissioner of the General . 
~ Land Office, of date September 24, 1889, submitted an able and exhaust- 


ive report in relation to the alleged “ Peralta” grant, in which he found 


| that the claim was fraudulent and ‘ without the Spe H ey: foundation Es) 
in fact and utterly void.” 


Upon examination of that report and the record. accompanying it, 7 


: Pe " your office, by letter.of February 20, 1890, directed the surveyor- general 
fat Oe. Arizona to strike the case from his docket | 7 


"DECISIONS RELATING TO ‘THE PUBLIC LANDS. = L4T, a 


‘From that action of your office the claimants have appealed to this 7 


Department. | one 
The only jurisdiction, or Sutiony. which the Secretary of the Tite: a 


rior, and under his instructions, the surveyors- general of the different - 
States and Territories, ever had in the matter of Spanish and Mexi- 
ean. land grants, was by virtue of section 8 of the act of July. 22, 1854 - 


(10 Stat., 308), under the provisions, of which the surveyor- ‘general of . 


- Arizona presumably acted in compiling the report of said prank re - 


- mitted to your office on October 12, 1889. ie 
_ That section was specifically repealed by section. 15 of the act: of ae 
March 3, 1891, entitled, “An act to establish a court of private land. 
| claims, aad to rovide for the settlement of. private land claims i in cer 

tain States and Territories ” (26 Stat., 854). oe 
| Without passing on the question "of the authority of the Commis- ae 
sioner of the General Land Office to direct the surveyor- -general of — 
Arizona to str ike said case from his docket, and 1 Without going into. the 
merits of said grant as presented by the. voluminous record in the case, 
I am. of the opeeon that. the Department’ is without. jurisdiction ; in the’ - 
premises. _ 7 _ : 

‘The appeal | is therefore dismissed. 


OBRLAHOMA LAND-SETTLEMENT RIGHTS—APPLICATION TO ONTER. - 


McMIcHAEL v. MURPHY et al, | 197 las 304 


The homestead entry of one who enters the territory prior to the time fixed therefor 

isnot void, but voidable, and while of record segregates the land cover ed thereby. 

Settlement on land while it is covered by the entry of another confers no right as 

against the entryman or the government. 

| The right of a settler who is residing on land covered by an ent of another. 

_ attaches eo instanti, on the cancellation of said entry, without any specific act 
of settlement on his part at-such time, if he is then in possession of said land. 

A protest filed by a third party, during the pendency of a contest, setting up his 
own claims to the tract, and protesting against the recognition of any claims, = 
save his own, in the event of the cancellation of the subsisting entry, does not _ 

confer upon said party the status of a contestant, nor any meu as pee atieh one a 
claiming under.a subsequent relinquishment. — 


7 Where a reliuquishment is filed during appeal, in a contest oBse, the land i is open to, 


the first legal applicaut. — : 
An application to enter made after final jndgment: of cenesliation ua within the. 


timé allowed for appeal should'be- received, but not made of record until the — : : 
- time for appeal has expired, or the rights of the entryman on appeal have been ._- 


* determined. An application ‘so received and pending: should be placed of record, a 
‘if the entry under attack is relinquished. — . : 


eo Smith to the Commissioner of the Gener al Land Opie Feb- | ‘ _ 
Cre Oo: © a | rwary 25,1895, , (J. I. P.) Ss 


I have considered the appeal of the plaintiff in the os entitled a 
; -eause from your office decision of January 18, 1893, rejecting his claim | os 
to the SW. 4 of Sec, 27, T. 12 N., R. 3 W., Oklahoma Territory, and 


yas a. DECISIONS RELATING TO THE PUBLIC LANDS. 


: me, tract.. 2 
| April 24, 1889 Charley J. Blanchard made homestead application for | 


. iad intact: homestead entry No. 223, made November 30, 1890, ), by ae 
os : the defendant for said tract. | | 


Briefly stated, the facts in the case are as followae | : 
April 23, 1889, ‘Evers White made - nomestea’ entry No. G for said 


. a, ‘the same tract. | 4 
May 1, 1889, Vestal 8. Cook made homestead application for the land. cee 


The applications of Blanchard and ee were oe because of 
White's entry. 7 
April 27, 1889, Blanchard filed an affidavit of contest, attacking - 


. White’s eniry. 


May 1, 1889, Cook also filed an aflidavit of contest. Pes 
July 16, 1889, the case went to trial, each party charging that aes 


ae “other ie had ote: ed the Territory of Oklahoma prior to 12 o’clock os | 
noon of April 22, 1889, in violation of law and the President’s procla. 


mation. 


~The local office recommended the cancellation of White's entry, and ; 


oe - dismissed the contests of both Cook and Blanchard. On appeal your» 


ae - office, « on March 7 , 1890, affirmed this decision, and on further appeal, — 
~ this Department, on Tuly 21, 1891 (13 L. D., 66), affirmed your office: 


. decision as to Cook and Blanchard. , White, cde appeal nee Beye - 
. filed his relinqnishment, November 29, 1890. | 


> Your office letter of August 15, 1391, tr suainieiea notice of said. | 


departmental decision to the local office, with tha advice that the case — 
was closed, White’s entry canceled, and the tract open to the first legal | 
: WERE applicant. Subsequently, on September 11, 1891, on further examina-_ 
tion of the record, it was discovered that while the case of Blanchard. é 
_ % White et al. was pending on appeal, an affidavit of contest against 


- White’s entry had been filed by one Charles Renfro, based on the same 
charges made by the other parties, with the ations! charge that for: 


eS the reasons urged against White, neither Blanchard nor Cook were © 


~ qualified entrymen. That on July. 22, 1889, one Johnson M. Fuller had ite 


: 7 a filed an affidavit of contest against White's entry, on substantially the - 
same charges. That on August 31, 1889, William T. McMichael filed 
an affidavit, alleging that he had made settlement on the land June 3, 


1889, had lived thereon in a tent with his family until August 2, 1889, ts 
when he was ejected therefrom by the military, at the instance of White, - 


_ That his rights were superior to those of White, Blanchard or Cook, all 


_of whom. were disqualified by reason of having entered the Territory — 


nee during the prohibited period, and that the rights of Renfro and Fuller » 


were junior to his. That he made an application to enter said tract 


- July 19, 1889, which was rejected because it conflicted with White’s os 8 | 
. entry. "That he was the only qualified settler on the tract entitled to 


make entry thereof, and he protested against any other pOrePy pene: 
% pee to enter the land. | | 
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oS; anuary 1, 1890, Renfro made. application to enter ‘the land, and on = 
= 3 its rejection. he appealed to your office. | 


March 11, 1890, Levi Holt, through an agent, filed a rte jeans 


- tory statement for the land, Sehich was suspended, pending final action — oe 


on the case of Blanchard v. White et al., and on November 29, 1890, 


- . White’s entry was canceled on his relinqnishment, and this defendant : . 


‘. - was permitted to make homestead entry No: 223, as stated, White’s a 7 
relinquishment was filed on Satur day. On the following Monday bright ra 


fs and early this plaintiff was on the land with his family, and has resided... 


_ there ever since.» On December 4, 1890, the plaintiff filed another appli- : 
_eation to enter said land, it having pee learned that his for mer appli- — : ; 
- cation did not cor rectly describe the land. It was rejected for conflict 


- . with defendant's. entry. Plaintiff appealed, alleging that the defend- = 
ants entry was wr ongful, in that he, with others, had conspired to have : 


| the defendant enter said land, in order to plat. it as an addition to 


-. Oklahoma City, and re- affirming his prior right by virtue of his settle- ee 


ment, as above set forth, and alleged that White's rélinquishment was 
_ the result of his protest aad contest. : 


Your office, September 11, 1891, by letter « H, “i dismissed the contests . 


| — of Renfro and Fuller , rejected Holt’s ipplication, and ordered a heari ing a 


between this plaintiff and defendant.. That hearing was had February 
16, 1892, before the local office, both parties being present in person. 


and by SeiOEey: The local ‘office decided adversely to. the plaintiff, - 


who appealed to your office, which, on January 18, 1893, affirmed. the ae 
decision of the local office. From that decision the plaintif? hasappealed 


i here. Renfro and Fuller having failed. to appeal. from the ie eee 
against them, are eliminated from the case. e 


Your office: decision of January 18, 1893, closed the vase as re Holt, 35 ee 


- 7 on the ground that he had been notitied of your office. decision of Sep- ca 


tember 11, 1891, and had failed to appeal therefrom. Since MeMichael’s 


a appeal has reached this Department from your office decision of January : : 
- “18, 1893, the appeal of Holt from your office decision of September De eae 
1891, has been forwarded here. It appears that it was regularly filed oS. 


2 aim ‘due time, and that the delay in its transmission was due to the inad- 7 7 | 


: ~-vertence and negligence of the local office in allowing it to become . 
misplaced among the papers there. Said appeal was duly ser ‘ved on eae 
— both McMichael and Murphy, so that the controver sy: becomes a eee ae 


cornered one between MeMichael, Murphy and Holt. 


-MeMichael bases. his claim on his alleged settlement on the tract in ere 
May or June, 1889, while it-was covered by White’s homestead entry; 
that White, Blanchard and Cook were all disqualified by reason of 
having entered the terr itory during the prohibited period; that White’s 


| 7 entry was therefore void; McMichael the first qualified settler on the?) 
tract, and that White’s reliniquishment was filed because of his protest . © 


ed affidavit, filed i in August, 1889, and that Murphy’s ae is s void Mapes _ = 


7 ey in | violation of Rule of Practice No. 53. 
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— Holt bases his lain on his application filed March 1d; 1390, four 
: days after the decision of your office, holding White's euy for ee a 
lation, and before appeal was taken therefrom. 


-Murphy’s claim is based solely on his entry, made November 29, 1890, _, 


ae : on the filing of White’s relinquishment. » 


ee _ McMichael urges strenuously that White’s entry was void and ae | 
a specific ruling on that proposition. 7 
- Although White had entered the Oklahoma ne oe the pro- _ 
a hibited period, yet his homestead entry was prima facie valid. Its 


: invalidity had to be established by extraneous evidence, and a judg- 
.. Inent as to its illegality pronounced by a competent tribunal. Had 


that never been done, the tract covered by said entry would have 


Te ‘remained forever segregated from the public domain; so far, at least, 
as the unquestioned legality of the entry itself could accomplish that - 
fact. Hence it cannot be regarded as void, but voidable only. ‘True. 


White lacked one of the essential qaulihcations of an entryman for ~ 


Oklahoma lands, But it has been held that the entry of an alien (who. 


7 7 also. lacks the very essential qualifications of citizenship) is not void oS 
but voidable.. (Leary v. Manuel, 12 L. D., 345; Hollants v. Sullivan, 5 


LL. D., 115; Pfaff v. Williams et ae 4q, a 455: St. Paul Minneapolis: 
- and Manitoba R. R. Co. v. Forseth, 3 L. D., 446.) Being voidable only, 
_. White’s entry segregated the land SO ag as it remained of record. _ 

(Leary v. Manuel, supra.) Hence he was entitled to its possession, it 
being exempt from further settlement or entry, until his entry was can- 


 eeled. or declared forfeited. (Carroll v. Safford, 3 Howard, 441; a | 


ss - $poon v. Dunean,.4 Wall. 410.) 
| ‘MeMichael’s seteloment on the tract in question in May or ee une, 1889, 7 


— while it was covered by the homestead entry of White, gave him no 


‘rights whatever as against either White or the government. (McAvin- 


ney v. McNamara, 3 L. D., 552; Kruger v. Dumbolton, 7 L. D., 212; 


- 'Hall o, Levy, 11 L. D., 284; Lough ». Ogden, 17 L. D., 171.) 


_ It has been held. by the Depar tment that where a settler 1S aeiatag gs 


ona tract covered. by an entry, at the date of the cancellation thereof | 
his rights asa settler attached eo instanti, without any specific act of — 
settlement on his part. -(See matnortios above cited, and Pool ». 

_ Moloughney, 11 L. D., 197, and authorities there cited.) But the right - 


of a.settler in such case attaches only where he is in possession of the 


tract when the entry is canceled. (Barroti v. Linney, 2 LD. 26; 


- Corrigan v. Ryan, 46. L. O., 26.) 
-MeMichael was not on the tract when White’s entne was, ontiéeled, 


ae He cannot be heard to say that he was deprived of any right on account - 
of his ejectment. by White, because he had none to lose. He was a 
~ trespasser on the tract, and White had a right to eject him therefrom. 
| Hence he acquired no rights whatever by virtue of his alleged settle- 
. tent, Had White permitted him to remain on the tract, and had he - 


ee been residing there when W hite’s entry was canceled, a differ ent ao | 
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: tion would be presented. “When White iehefors filed his salidgaich : 


| ment November 29, 1890, ‘McMichael had no: right or legal ‘claim what-.. _ 


ever to said tract, nnless that relinquishment was caused by McMichae’s _ 
protest filed August 31, 1889, which would have entitled him to ‘the. 


preference right of entry. And this brings us to the examination of 7 

that. question. : Pie 

 -That protest I have examined with care. ‘It was filed ob] lon g after. : 

- the local office had held White’s entry for cancellation, and refers. to 
that fact. It sets forth the entire. history of said tract from the open-  - 

~. ing of the territory down to the day. said instrument was filed. It 


_ declares the entry of White to be void, and the claim of Blanchard and es 
Cook of no. effect for reasons hereinbefore stated. It’ asserts that 
‘McMichael’s claim to the land is paramount to all others, by reason of 


his settlement as above set forth. Itrecites the ejectment of McMichael 


from said tract by the military at the. instigation of White, and that he’. oe 


is kept. off said tract by White’s threats and intimidations. - After giv. | 
ing an account of the rejection of McMichael’s application. to. nae 
_ homestead entry on July 19, 1889, it states that | | 


. _affiant herewith tenders his application and affidavits to enter said land as’ a meee . =“ 
of this protest, and now asks that when said entry of White is canceled, that they 
be received and filed by the U. S. Land Office and a. certificate be exeented to hina 


by the receiver. 


He then protests dieainet. any other se son fae permitted to tier . | 


aa said: land, and requests that if any such attempt. is niade that a hear 


ing as to affiant’s rights be: had, and that he be > awarded the right to 
enter said land. : 


- Such is the eer: which McMichael claims caused White's relin: : ee 
quishment, and entitles him to the preference right of entry as against, ve 


Murphy. It is an information, a declaration, a protest, and a prayer, 


_ An information of all the facts and circumstances connected with said. - 
grant downto the filing of said affidavit; a declaration of what | 
_ -MecMichael conceives to be his legal rights in the premises; a: protest: | 
-. against any invasion, abridgment or subversion of those rights; and a raid | 


prayer, that when White’s entry is canceled—pr esumably on the con- 7 
test then pending, and in accordance with the decision of the local _ 
. Office, recently rendered therein—those rights be recognized and estab. 


~.. lished by the acceptance of his application accompanyin go said affidavit... 


It does not pretend to be an affidavit of contest. Its charges against nat 


White’s entry are based on the decision of the local office in the con- 


test of Blanchard and Cook against White, then pending.. No heari ing 


is asked to prove the charges against White’s entry; and no steps were 


ever taken on that affidavit to secure the cancellation of White’s entry. os : 


A hearing is asked only in the event that any one, other than 


| MeMichael, seeks to enter the land, and then only for the purpose of — a 


‘establishin g his prior night by virtue of his settlement on said tract. 


aloes. "DECISIONS RELATING TO THE PUBLIC LANDS. 


From ihe language oe ane affidavit it j is apparent that McMichael = 


| as expected that the decision of the local office in the contest then pend- 
ing would be affirmed, White’s entry canceled, and the disqualification 


of Blanchard and Cook established. When that occurred, he believed © 
his rights, by virtue of his settlement, would. entitle him to enter said | 


tract as. against all others, and he was content to wait. 


| Not being an affidavit of contest, nor designed to effect the éangel: 
‘lation of White’s entry, it is inconceivable how it could confer any 
rights on its author that he could assert nea one claiming under a 

Subsequent relinquishment. 

- In the case of DeMars +. Donahue et al., 12 a D., a3, iti is ‘noid in 

substance, that where an affidavit of contest is filed 3 mm the local oie 


_ without any intention or purpose of instituting proceedings thereon, it» 


does not confer on the party executing it the status of a contestant, 


: . nor secure to him any right that can be asserted against any one olan - 
_. ing under a subsequent relinquishment. That holding is evidently in | 
point here. The affidavit here is not a contest affidavit, itistrue. It _ 


“gh was filed for the sole purpose of keeping alive MeMichael’s claim, and’ . 
giving notice thereof to the world. But he is claiming under it the ~ 


. rights and status of a contestant. In view of its character and the | | 
“purpose for which it was filed, this he cannot do in the light of the 
decision referred to above. 


Hence Murphy’s entry is secure as against the claims of McMichael, 

a based on his alleged settlement and preference right of entry. — 

* The contention that Murphy’s entry is void because in violation of 
Rule 53 of the Rules of Practice, is of no force. In the ease of Hertzog 


oe, Demmer, 13 L. D., 590, it is held in substance that where a relin- 


‘ . quishment is filed ae appeal in a contest case, the land is open to 
the first legal applicant, under the act of May 14, 1880 (21 Stat. , 140), | 


Z oF and that No. 53 of the Rides of Practice does not apply to such acase, _ 
— because it is to that effect in conflict with the act of Congress. There- 


fore, when Murphy presented his application, on White’s relinquish-. 


= ment, it was accepted by the local office on the theory that he was the. 


first legal applicant. See also Hoyt v. Sullivan (2 L. D., 283). - 
One of the rules of this Department, established oy a, number of: 
decisions, is, that a judgment of your office, holding an entry for can- 
cellation, is final so far as that tribunal is concer ned, and at once throws 
the land involved open to entry. That au application to enter made 
. after the date of said judgment and withiu the time allowed for appeal, 
. should be received, but not placed of record until the time for appeal 
: has expired, or the rights: of the entryman on appeal has been deter- 


— mined by this Department. In other words, that such an application 
- shall be received subject tv the rights of the entryman on appeal... 


- (John H. Reed, 6 L. D., 563; Henry Gauger, 10 L. D., 221; Thomas — 


— Rathbun, 12 L. D., 243; Perrot’. Connick, 13 L. D., 598.) 
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Your office held White’s entry for paneellation ‘March 7 , 1890. Four is a 


| ne thereafter Holt filed his application to make a poldier’ S additional. 


homestead entry for said tract. It was received by the local office, but..2°.. 
not placed of record, in compliance with the rule above stated. When 
, White’s g rélinquishment was filed on November 29, 1890, that applica- . 
tion of Holt’s was pending, and should have been placed of record, or. 
_. the rule enunciated by the authorities above cited is meaningless. It — . 
_ follows, therefore, that the action of the local office in allowing Murphy 
to make entry of the tract, instead of "Placing Holts application of tw 


| record, was erroneous. 


It may be urged that the pr mee involved i in fie rule. above ied : ee 
a will inure to the benefit of McMichael and: give him a prior right: bye * 
_ virtue of his application filed. with his affidavit of August 31,1889. But. 
the distinction lies in the fact that the decision of the local office isnot 


final, but is subject to the supervision of your office, and to its approval — 


at disapproval. (Samuel H. Vandervoort, 7 L. D., 86; Dudgeon ». See. ae 


ley, 3 L. D., 567; Morrison v. McKissick, 5 L. D., 245, 247.) 


: Your. office decision of January 18, 1893, between McMichael and 
Morphy is affirmed. That .of September oh 1891, rejecting Holt’s 


- ~ application, is modified i in this: That en as Murphy’s entry 1 is of ae 


| . record, he will be allowed thirty days from date of notice of this deci- 
~ sion to show cause why his entry should not be canceled, and. Holts ae 
= ED Econ placed of record, 7 | 2 


|" CONTHST—-PREFERENCE RIGHT—RULES 54 AND 65 OF PRACTICE. ) 


SPRINGER ®. GLRESON, oe | 


oe a contest prosecuted to a successful i issue, aieher a the sontestsnd: pays the coats ‘of a. 


the proceedings, as provided in Rule 55 of Practice, confers upon the contestant _ - 


a preference right of entry ;~but in a suit wherein the costs are apportioned under ns 
_ Rule 54, the contestant has only the right of entry m common with others. 


; - Seoretary Smith to the Commissioner of the Général Land Office, Feb- 


rucry 25,1895, = (EM BL: Po 


; | This case involves the NE. of of Sec. 6, 7. 104, R. 10 W,, Chamber- 


lain land district, South Dakota, and is before the Departmént upon =< 


~ motion for re-review by John Gleeson, of departmental decisions of. 


duly 7, 1893, and March 7, 1894, reversing the decision of your otlice, : i 
and holding ‘for Saneellation his homestead entry. cone 
There is but one’ question presented by the record. that dese ees ee 


consideration, and that is, as the contest in this case, filed by Herman. — 


Springer, was brought under Rule 55 of Practice, and not 54,.the © 


contestant has no such: status here, as removes this case from that. a ‘ ; 
class of cases arising between the United States government and the nat 


* ne 
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Tei is conténded: that, inasmuch as the contestant sensed to pay fe: : 
cost of contest, that this proceeding is in reality an ex-parte one, and 


e owing to the aieeed hardship of the decision of this Department upon 


the entryman, that the decisions herefore rendered should ‘be pre 


ts and set aside, and the entry of Gleeson reinstated. 


Rule d4 of Practice provides: “Parties contest ingpre- -emp’ ‘lon, home- - 
ae Stead or timber culture entries, and claiming preference rights of entry _ 
under the second section of the act of May 14, 1880, (21 Stat., 140), 


fe must pay the cost of contest, ” and Rule 55 is: “In other contested. | 


cases each party must pay fine cost of taking testimony upon. his own 
~ direct and cross-examination.” , 
‘It will been seen, therefore, that under Rule 55, the doniestant has. 


no “ preference” right of entry, but he has all of the rights of a pro-. 


testant; where the entry is cancelled, he has the right, as any other . 


: . citizen, of making entry for the tract, and the only difference between. 
-.. a contest filed under Rule 55 and Rule 54. is that in the former case he. 
has a preference right of entry fora period of thirty days, while under 


- Rule 54 he has the ri ight of entry in common with others. | 
It is not denied that the former decisions of. this Depa are - 
supported by the evidence. , 
The record shows that since the decision of. this Department upon. 


: review Herman Springer has made entry of the tract and one Annie ~ | 


’M. Nichols has made an application to enter said tract; Kittie Gleeson 


= _ has made application to contest the entry of Springer ame wees 


Springer has relinquished his entry. | 
_. As the record shows that your office has not acted upon thes Sev-. 
- eral matters, the papers are returned to you for such action as may. 


~~ _be deemed proper by you. 


For the reasons stated the decisions: sought to be reviewed are | 
adhered to.. 7 - 


RIGHT OF WAY—ACT OF MARCH 38,1891. 


SourE PLATTE CANAL AND RESERVOIR Co. 


te ah The. act of March 3, 1891, restricts the purpose for which the. oun of way “there ie 


granted may be used to that of irrigation; and maps of location will not be 
a approved where it appears that the right of way is desired for any other PEtpose ‘4 
than irrigation. 7 | | : 


= onder Smith to the Commissioner of the General Tana Office, Feb- 


- = (J. 1. H.) —_ ruary 23,1895, eek W.C.) re 


Tam in eeceint of you office letter of J anuary 22, 1895, submitting 
for approval of this Department the maps of inca oi together with | 


- articles of incorporation and other papers filed by the South Platte 


Canal and Reservoir company as an application for a reservoir and 


-. pipe line right of way under the act of March 3, 1891 (26 Stat., 1095)... 
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: The maps in. form appear to be satisfactory, but in. your lected sub- be 


‘Initting the same you call attention to the powers of this corporation 
as set forth in its articles of ‘incorporation which are: 7 


To construet, maintain, operate and enlarge, purchase, receive, hold, sell, arant 
aud convey reservoirs, canals, tunnels, pipe lines, water pipes and water mains, for 


the purpose of conveying water to be used for irrigating, domestic, sanitary, fire, — 


mining, manufacturing and mechanical purposes, and all rights, privileges and fran- 
chises ‘belonging to or to be acquired by the saine; to. appropriate water, water — 
rights, franchises and privileges; to sell. and otherwise dispose of water and the 
right to the use of water for the purposes aforesaid ; to construct, m maintain, enlarge, 
purchase, receive, hold, sell, grant, and convey Ai mecessary or convenient lateral 
ditches, tunnels and pipe lines; to sink wells, cribs and underground galleries for 
collecting water; to acquire miphie. of way for its reservoirs, ditches, canals, pipe 
lines, tunnels, ater mains, water pipes, laterals, cribs and galleries; to furnish and 
_ sell water to water works companies and to irrigating companies; to sell and supply 
the city of Denver and additions thereto, and towns and cities in the vicinity thereof, 
and the inhabitants thereof and others-in the vicinity, and all municipalities and 


the inhabitants. thereof, and all corporations and individuals along the line of its. 


canals, ditches, pipe lines, » water mains and Sati D ee oes water for the purposes Jd 
aforesaid, ete. . 3 
In this connecti on. you ceil attention to the esizen of ane Depart- : 
ment in the case of H. H. Sinclair (18 L. D., 573), wherein. it was held 
that “The grant made by this act restricts the use of the land over 
which the right of way is granted to purposes of Meow 2 and in that. an 
| connection your letter states: 7 . 


‘There can be no object for such a , restricted interpretation of the law when it is ~— 
considered that, under Sec. 2339, R. §., it is possible for companies to. acquire right 


of way of an extent not specified, yet probably equal in extent with that granted by BS 


the act of 1891, for ‘mining, agricultural, manufacturing or other purposes’ and — 
- without direct supervision or control by the department. Another reason for not 
applying this strict interpretation is that the question whether the right of way is 


used in accordance with the provisions of the act is a question of fact for determina-_ | 


~ tion of the courts, and one which can not be defined o or.controlled effectively by. regu- 

lation of the department. : : | | 

.The practice of this office in examining applications on this point has been, to: 
‘a ascertain whether the company was. empowered to engage in irrigation, if so, it was 
presumed that they were entitled to the benefits of the act for the purposes therein 
specified. The case of Sinclair e¢ al. was one where the applicants’ objects were 
confined to the generation of pone and did not include the intent to a ae in 
irrigation. 3 

The decision does not clearly apply ‘ie ruling to aaah cases as the present, and 
these matters are submitted that the extent of its application may be defined, 


Since the receipt of said letter from your office you have forwarded a 
letter filed by the resident attorney for said company in which it refers 
to your letter submitting the company’s maps and therein it is stated : 


— But ‘regardless of how the act in question should be construed, the company insists 


that it is an irrigation enterprise and calls attention to the fact that the main feature — | 


. of its certificate of incorporation is iri igation. The company further states that the 


main purpose of building this reservoir is to store a large quantity of water for wri-.. | 


- gation purposes, and incidentally, during part of the. year, to letit act as a safety — 
supply of water for-Denver. It is not likely that one year out of ten there would be | 
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- g demand made upon this reservoir for the supply of the city of ‘Denver; and yet, if 


that tenth year should be exceedingly dry, and the stream from which the city 


derives its present supply should be exhaligted: the company would want to use the 
' water stored in the reservoir to supply the deficiency. a 


The eighteenth section of the act of March 3, 1891, supr bh, under | 


re which the present application. for right of way 1s filed, eer 


| That the right of way through the public lands and reservations of the United 
States is hereby granted to any canal or ditch company formed for the purpose of wri- 
gation and duly organized under the laws of any state or territory, etc. — . 
The whole purpose and scope of this section and the 19th, 20th and 
21st following upon the same subject, restricts the grant therein made 
to the one purpose desired to be aided by the legislation, namely, the 
subject of irrigation, and in order to secure the approval of this Depart-. 
ment to the map of location of any ditch or canal or reservoir filed under 
this act, it must appear that the sole purpose for which the same is. 
desired 1 is that of irrigating the arid lands. | 3 a 
While the articles of incorporation filed empower | the company Ors 3 
engage in other business than that of irrigation, yet from the articles — 


a themselves it can not be held that the purpose for which the desired 
right of way is applied is other than that provided for in the statute, | 


 hamely, irrigation, as under its articles of incorporation it was empow- 
ered to engage in the business of irrigation; but the letter from the. 


attorney filed in support of the company’s application clearly states that — ; 
the purpose for which the reservoir and pipe line is desired to be used is — 


_ for furnishing water in cases of emergency to the city of Denver, although 
itis stated that the chief purpose for which the reservoir is to be built 
- tS to store a large quantity of water for irrigating purposes. 
‘The reference made in your letter, and also in that from the attorney, : 
to section 2339 Revised Statutes, which erants the right of way for 
| mining, agricultural, manufacturing and other purposes has no bearing 
upon the question now under consideration, namely, the scope and pur- 
pose of the act of March 3, 1891. Whatever rights may be granted by 
said section, suffice it to say, the present application is not made for the 
purpose of claiming the benefits of said section but rather for the pur- 
pose of securing the approval of this Department to its maps of Jocation 
filed under the act of 1891. © . 
_ As before stated, said act of March 3, 1891, restricts the purpose for 
which the right of way therein granted may - used to that of irriga- 
tion and where it appears to this Department. that, the right of way 
applied for is desired to be used for other than the purpose of irriga- 
tion, the same will be sufficient cause for the refusal to approve the 
naps of location filed. ; | ) ? 
I therefore herewith return. the maps accompanying papers and have a 


| +40 direct that said company be called upon to file its certificate under 
the signature of its president and the seal of the company to the effect 


> ‘that the Droperer reservoir and pipe line on account of which the right, 


lf 
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of way is solainved in its application undet consideration, is , dasir ed for 


the sole purpose. of irrigation. In future a similar certificate should be | ee | 


required of those companies filing maps claiming the right of way under — és 
said section, where, under its articles of corporation, it is. empowered 
to make other use of the water desired to be stored in its reservoir 
7 applied ae or conducted by its ditches, than that of irrigation. oo 


a, 


INDIAN LANDS—DESCENT OF ALLOTTED, LANDS. : os 
oe 


Af Can bne i Se ae 
PUYALLUP ALLOTMENTS. Tose 2 fie Soa” Se 
“ 4 codes ft 4 es - Pe a Re e 


The allotment of Dayal isnay: mid the consequent investiture of the dns with | 
the rights of citizenship, do not remove suid lands from the control of the Pres- 
ident, for the purpose of securing permanent homes to said Indians, and it there- 

. fore follows that in ascertaining who are the heirs of deceased Puyallup allottees | 
the President may properly pr escribe rules for the descent of said lands, and | 
direct that the order provided by the laws of the State of Washington for the 
descent of real property shall be applicable to said lands; ; but under. said rules 

_ the rights of white men, not members of the tribe, who have married. L Puyallup — 
Women, cannot be considered, _ : 


Assistant Attorney General Hail to the ‘Seéretury y of the Interior; Ti | 
| any 25, 1895. HS | (Jed ‘Py: 


On ‘December Al, 1891, the Commissioner: of Indian Affairs, by his 
letter of that date, transmitted to this Department a communication: 
from James J. Anderson, Chairman of the Puyallup Indian Commis- 
sion, addressed to said Gommisctonen. December 3, 1894, asking for 
instructions on certain. matters. relating to the duties of said comuiis- 
sion. | | Se, 

‘The letter of the Gonimasonee with thait of Mr. Anderson re 
‘was referred to me on January 5, 1895, by the then Acting Secretary 
..of the Interior, for an opinion on the questions therein presented. © | 

~ The act of March 3, 1893, (27 Stat., 633), creating the Puyallup Taian 

_ Commission, requires it to ascertain “who are the true. owners of the . 
: allotted (Puyallup). lands.” | 
In order to ascertain that fact, Mr: An On son. lasines to eaibee 


1. What rules are to. be applied to the descent of Indian lands ae - . 7 


the. original allottees or some of them have died. 
| Under instructions appr oved by the Department N ovember. 14, 1893, 
_ said commission was directed that.in the case of deceased allottees. 
_ their heirs were tobe determined according to the laws of the State of 
Washington. But Mr. Anderson says that the application of the laws | 
of descent of the State of Washington i in such cases would. frequently — 
find the title in the members of other tribes or.in white persons, and 
cites several instances in point. In a letter of considerable length and 
presenting several suggestions worthy of. consideration, he concludes | 
| that the ae of descent of the State of pyeenne ton have no bearin ie. | 


i ty as 
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On these latids. He haoeents that said law cannot apoly to these lands, | 


_. for the reason that it only applies to lands held in “fee simple or for 


the life of another” (section 1480, General Statutes, State of Washing- 
ton) and he adds, that these igen certainly do not hold their lands . 


- either in fee simple or for the life of another. 


I do not deem a discussion.of the nature of the allottee’s title neces- _ 
sary for the purpose of this inquiry. The allotments are granted to — 
the person or persons named in the patent, and their “ heirs,” subject 
to the condition against alienating or leasing for more than two years. 
It is evident that the interest or estate of the allottee, whatever its 


nature, will on his death descend to his “heirs,” subject to the ‘same 


conditions and limitations, by which he held it. Hence some rule of ; 


. desceut must prevail. And I am unable to see-why the order of the 


descent of “real property” prescribed by the laws of the State of | 
. Washington might not, as a matter of convenience, be applied to these 
~ allotments on the death of an allottee, regardless of whether the inter- _ 
est of the heir in said allotment constituted “real property” or not 
under said law. _ | 
To illustrate: The general allotment act of ‘February 8, 1887 (24 
‘Stat., 388), provides for the issuance of patents to Indian allottees and 
provides also that these patents shall recite that the lands patented are 
held in trust for the allottee by the government for twenty- five years, 
during which time he may not alienate his land in any way, and any 
contract with reference thereto is declared to be void. At the end of 
the trust period a patent conveying the fee will be given the Indian. | 
During the trust period the allottee certainly does not hold his land ~ 


either in fee simple nor for the life of another. Yet that act provides _d 


- that if an allottee die, his rights shall descend to bis heirs according to 
the laws of the State or Territory where the land lies, and that the — 
laws of descent and partition of said State or Territory shall apply. 
thereto. If an allottee under that act living in the State of Washing. | 
ton were to die, the laws of descent of that State could not be invoked — 
on behalf of his heirs, if the suggestion of Mr. Anderson be sound, 
for the reason that the allottee did not hold his allotment in fee simple 
or for the life of another. And the fact that Congress has prescribed 
- the rule in his case would not bring his title within the purview of the 
State law, any more than is that of the Puyallup allottee. Hence I am 
of the opinion that the mere fact that the State law does not apply to: 
the title, has nothing to do with the question, and does not prevent — 


the government from adopting the “ order” prescribed by said law in 
determining the descent of these lands. Their instructions do not | 


require these commissioners to go into the State courts in order. to 
determine who are the heirs of these allottees. But, to themselves, - 
apply the rule prescribed in their instructions, and ions the “ heir” or. 
“true owner” is so ascertained, to obtain his consent to the sale of his 


7 eenene in the manner provided by the act. 
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he number of eras queries and propositions are “submitted, to _ ee. 
: eee I do not: deem it necessary to here refer, as they all converge’ - oo 
_ toward the question that in my judgment contains the solution of soe as 


problem. 


Article 6 of the canty with the Omahas applisapls to the , Puyallup te, ele 
treaty, 10 Stat., 1044), provides “that the President may, on the death 
of the head of the family, prescribe such rules as will insure tothe ~ 
family the Possession: OF said Dene ee home, and the mnpovements _ 


thereon.”’ 


And Mr, Ander son ance. if under that. provision of the iets the _ 


President may not prescribe rules for the descent of these lands. 


In the recent case of Eels v. Ross (Vol. 64, No. 4., Fed. Rep., Pp. 417), 
decided by the United States Circuit Court of Appeals, the above pro- .— 
_ vision was considered, and it was held that the allotting and patenting. 
of these lands in severalty to these Indians, and their investiture with — 
the rights of citizenship by the act of February 8, 1887 (24 Stat., 383), 


did not have the effect of revoking the Puyallup reservation, and that 


under the provisions of the treaty the control of the President over _ ‘i 
_.. said lands for the purpose of securing permanent homes to the Indians 
did not end with the issuance of patent. That being true, it followsin . 


my opinion that to that end the President would have the right to Dre 


scribe rules for the descent of these lands. } 
. “The President speaks and acts through the renee of the several’ —_ 
. departments in relation to subjects which appertain to their respective - 
duties.” (Wilcox ». Johnson (13 Peters, 498; and woolney Chapman, . 

. 101 U.S., 755.) © | ge oy 

| The Secretary of the Interior is the officer charged by jaw with the = 
“management and control of Indian matters. (Revised Statutes, Sec. ; 


463.) These allotteés are still the “wards of the nation,” and the 


Secretary of the Interior is the officer charged by law with the duties aay 


of guardianship.” (19 Op. ) Attorney-General, 165.) 


So that, the instructions to these commissioners,. approved by the 


~ 


‘Secretary of the Interior November 14, 1893, directing them to ascer-. 


tain the heirs of deceased allottees, aoconding to the law of. descent of - 


the State of Washin gton, was in effect a rule of descent prescribed by 


the President, is absolute and authoritative, ald, in complete accord 
with the policy of the government concerning the descent of. allotted 
Indian lands, established long before the patenting of these lands. 
See acts of June 1, 1872, 17 Stat., 214; August 7, 1882, 22 Stat., 34; 


- March 1, 1883, 22 Stat. 444; March 3, 1886, 23 Stat, 041; and February 
8, 1887, y Stat., 388. | 
| However, since the act of coipaat 9, 1888 (25 Stat, 392), a white 
-- man,-not a member of the tribe, marrying Py Puyallup woman, can | 
acquire no right by virtue of said. marriage, in any allotment, or any 
_ tribal property to which said woman may be entitled, and hence such — 


: a man would be excluded From. the operation of the male above stated, 
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Tam also of the opinion that a white man aie had. prior to the act of | : 


fg - 1888, supra, married a Puyallup woman, and who had not been. regu- 


eee incorporated as a member of said tribe, could not be regarded as 


- ‘amember of the family under the treaty, because not an Indian, and 


hence would. not come within the purview of any rule of descent pre- 
scribed by the President to secure the possession of said home to the 
family, and I recommend that the rule as above stated shall be modi- | 
fied so as to exclude such men from its operation.. 

In other words, the manner of determining who are the heirs of a 
deceased holder “in fee simple or for the life of another,” under the | 
laws of the State of Washington, should be pursued in ascertaming 
_ who are the heirs of deceased allottees, with the exceptions, that white 

men not members of the tribe, married to Puyallup Indians since 
August 9, 1888, and white men not incor porated in the tribe, who pron i 
to that date married Puyallup women, be not considered. | = 
| Nevertheless, to save any question concerning the title ther eto, Tam 


7 of the opinion that the consent of such men to the sale of the allot- 


- ments in which their deceased wives may have been interested is 
advisable. | - 
The Commissioner of Indian Affaire, in his letter of December 21, 


7 1894, passes in. detail on all the other questions submitted by Mr. ‘- 


_ Anderson, as well as. suggests some. valuable points on the question of 
the descent of these lands. Iam in full accord with the conclusions 
and suggestions contained in said letter,.and upon the points not_ 


bas herein considered, I endorse and SpPIONG, Ib, and submit it to Sheela 


my decision thereon. , 
I therefore: suggest that. the Goniiiusioner of Indian Affairs be | 
- ‘directed to prepare instructions in accordance with this opinion, and to es 

transmit the same to said commission for its guidance. | 

_ Approved. 
| HokE SMITH, 
| ee Ye 


———hap 


REPAYMENT—PRE-EMPTION FILING FEE. 
Lor G. WiLson, 


The filing fee paid on filing a pre-emption declaratory statement may be properly. 
repaid under section 2, act of June 16, 1880, where the entry cannot be con- 
firmed, and the appneenen is in other.respects entitled to favorable action. 


Secretary Smith to the Secretary of the Treasur Ys Pebruary 28, 1895. 
“J. LB) 7 = | : 3 (G. BG), 


_ On November 19, 1894, the Hon. Samuel’ Blackwell, Auditor for the © 
Interior Deparament: uoted for my consideration a statement in. 
_ relation to the claim of Lois G. Wilson for $203, allowed by this 
| Department under the second section of the act of June 16, 1880 Oe : 


ae 2 4 nt 2 . ne ae Bea cy “ ety ape Be eae of Ph Foe oh Pid ” £e 
eee et Mi a pws Seth os SAA ee 7 a ae aes SF tit Os 
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| Stat., 287 1), on ‘the application of said Wilson, for couayment of fees 


and. purchase: money paid on San Francisco, California, pre-emption » | 


| cash entry No, 16,771 based on declaratory statement No. 22,742. 


You submit that while it is not questioned that the applicant is enti: vee 
_tled to repayment of the purchase money, amounting to $200, paidon 


said pre-emption entry, that there is serious doubt as to her right to. 
repayment of the $3, filing fee, paid by her January 10, 1887, ou said 
declaratory statement No, 22,742. That said filing was not “ errone- 
ously allowed” in the sense to legally or equitably entitle her to repay- 


' ment of the $3, under said act act of June 16, 1880. That Paty: ot a 


section two of said act, applicable, is aS follows: 


In all cases where homestead or timber- culture or desert. land entries or aes : 


= entries of public lands have heretofore or shall hereafter be canceled for conflict, or: > 


. where from any cause, the entry has been erroneously allowed and can not be con- — 
firmed, the Secretary of the Interior shall cause to be repaid to the person who made — 


such entry, or to his heirs or assigns, the fees and commissions, amount of purchase - 


Money, and excesses paid upon the same upon the surrender of the duplicate receipt,. 


and the execution of a proper relinquishment ofall claims to said land, whenever © : Ros: 


such entry shall have been duly canceled Sey the Commissioner of the General Land ; 
Pees: ; 7 


_ Under ihis act it would seem that file repayment of the fling fee sat : 
was contemplated. cae 
It is true, as sugg pested,: that the United States appear to have inter. Pog 


~ ests involved in this case. That the $3 was received by its officers for’ 


services actually rendered in the case. That the money was covered . G a. 


_ into the Treasury and its equivalent was paid out by the United States 
to its officers for the services rendered, so that the United States did 
not retain the money received, and if called nee to repay it, ‘must do 
so out of the general Treasury. i. 4 

But the act directs the repayment to persons who have made an rent oe 


which has been erroneously allowed and can not be confirmed, “the 


fees and commissions” as men as the purchase money and excesses pe ere 


2 ‘upon the same. 


A declaratory seaiemient Is filed with the express purpose of eabhit: 2 
ting final proof thereon at a later date, and upon said proof being 
accepted by the local officers, the final entry is allowed thereon. . 

In this transaction the declaratory statement is merged into the final / 


entry and becomes a part of the proof thereof, and is deemed a part of | es 
. the legal structure of which the entry is formed, and should it prove. 


illegal, the entry itself would fail. 


_A strict construction of this statute would, in my judgment, warrant 7 7 : 
the repayment of the filing fee in this case, and under a liberal con- - ° 
struction which the statute (being pone in character) demands, D5 ae 


have no doubt of it. 
27styou, 20-11 *: 


oe, 
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RAILROAD GRANT—INDEMNITY—SPECIFICATIONS oF LOSSES. 
New ORLEANS acu R. R. Co. 


i appearing that the eran to this company is deficient in quantity, and that no 
danger of duplication of losses exists, the company will be relieved from the ~ 
- requirements of the regulations of August 4, 1885, and. the rule announced in the 

La Bar case, with respect to the designation of bases for Preveus’y patented 

indemnity lands. : 


| avoratats Smith to the Commissioner of the General Land Office, Heb- 
oe _ * ruary 23, 1895. je © ee, OER OOS) 


Lam in ‘receipt of your office letter of J: anuary 30, 1895, enclosin g for 
consideration of this Department the request filed on behalf of the New 
 Qrleans Pacific Railroad company to be relieved of the requirement 

- eontained in office circulars of August 4, 1885 (4 L. D., 90), and Decem- 
. > ber 4, 1893, issued in pursuance to the decision of ae Department 1 in 
the case of Edw. G. La Bar v. Northern Pacific Railroad company (17° 


i. TDi, 406), which relates to the designation of basis for provipaly - 


patented indemnity lands. é 
_. ¥our office letter sets forth a peculiarity i in the matter of the survey 
of the lands within the limits of the erant for this company resulting 


from numerous grants of lands by France and Spain to individuals and 
to a class of entries known as back concessions, which render a designa- 


a tion of the losses, tract for tract with the selected Alon, practically 


| Sey impossible. 


It is further stated that while there has been no aunsnnees of the 


i. - grant. to the New. Orleans: Pacific Railroad company, yet “it is safe, I 
think, to assume that the grant will be fully one million deficient.” This 


a“ grant is estimated at about three and a quarter million acres and the | 


~ gompany has to date received patents for less than one million acres. 
Its re-arranged ey: selections penmng, amount to only 48, b07. 73° 


acres, 

In the matter of the Hastings and Dakota Railroad grant: it was s held 
by this Department in its decision of July 12, 1894 (19 L. D., 30), in 
referring to the provisions of the circular of August 4, 1885, supra, that— 

The provision referred to directed that where indemnity selections-had ‘been there- 
.. tofore made, without specification of losses, the companies should be required to 
designate the deficiencies for which such indemnity is to be applied ‘pefore further 


selections are allowed’ . . . . In my opinion, that rnle i is not properly appli- 
cable in this case. The object in establishing the rule was to prevent the pos- 


ea sibility of one basis of loss being used for more than one selection. As this grant is 


known to be deficient over eight hundred thousand acres, or more than double the 


whole quantity of land received and receivable by the company, the danger of a 


duplication of the losses does not exist; and the reason of the Tule ceasing, the Tule 
- itself does not operate. 4 


_ 2 The reasoning in that case seems to ably with equal force to ie : 
| grant now under: consideration and. upon the report of. your office, as 


:. see sete ae - P ; . . anger 
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. before sob forth, sKawing that this dnt can not ne more ean two- ‘ ae 
thirds eatianed: within its limits, I have to direct that it be. excepted ° eo, 


wou will advige the pompeny sce ae 


DEPUTY UNITED STATES MINERAL SURVEYOR. 7 


CHARLES W. HELMICK. 


2 ’ from the requirement made in the circulars referred to in the matter of wee 
designation of losses as ‘a basis for its selections prema approved. fe 


| Iti is not an essential seinicive to the appointment of a deputy mineral surveyor that ae 


_heshould be au actual resident of the land district for which he is commissioned; 


‘nor is there any statutory reason why such officer should not hold at the same ; os 


time commissions in more than one State or land district, 


Scoretar, y Smith to the Commissioner of the General Land orien, Feb- a e 
(J. I, BA) et yuery 23,1895. aa AVG B.) - 


In 1894. Mr. Charles W. Helmick applied for a commission as deputy ee 


| mineral surveyor for Idaho, he being at the time of the application: a 


duly appointed deputy mineral surveyor for Montana and a resident of. | | : 


_ that State. Your office denied his application, and Mr. ‘Helmick Se 
appealed to this Department, which, on June 30, 1894 (18 L. D., 601), 
approved your action. A motion for review ond reversal of depart ae 


mental decision is now before me. 


The law relating to the appointment of deputy mineral surveyors is a 


found in Section 2334, Revised Statutes, and is as follows: 


z The surveyor general of the United States may appoint in each land- district. con- e 
tainin g inineral lands as many competent surveyors as shall apply for appointment sng 
to survey mining claims. The expenses of the survey of vein or lode claims, and the . 


‘survey and subdivision of placer.claims into smaller quantities than one hundred. and, 


sixty acres, together with the cost of publication. of notices, shall be paid by the «> 


applicants, and they shall be at liberty to obtain the same at the most reasonable — Pe 


_ rates, and they shall also be at liber ty to employ any United States ead surveyor : : ae 


- to make the survey. | 


Construing said section, the decision referred to held that when a. %! 


deputy mineral surveyor is appointed he should be commissioned as “a 


resident of a particular land district in his state or territory;” that he | one 


is inhibited from going outside that state or territory to Sey paged : a 


claims; and that he cannot— 


| hold commissions simultaneously in two or more states, for by the paranae of ‘the’ Pe 


law he must, as already indicated, be a resident of the state or land district in which 


he holds his appointment, and a person cannot have two acoso of residence at. the EB Peg 


same time. 


A further consideration of the subject and of the provisions of law 5 ae 


x | bearing thereon, satisfies me that said departmental decision is. erron- . 
 eous in some respects, and so far ought to be revoked. i “ 
- The statute does not in terms require that the deputy mineral sur- © 


.. voyoe should be either a legal or actual resident of the district for which ae 
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‘ a he may be sokintasioneds: Nar do I see that the ‘gine. of fie —— - 
ie ment, the work that he-is commissioned to do, necessarily. makes such .— 
mS aiden an. essential requisite. The work of a surveyor is of a scien- — 


. tifie character, and can be performed as well by a competent ‘person. 
-. who is a non- resident as by one who is an actual resident, of the district. 


- Indeed, the desirability of having the work performed with the most | 
- absolute mathematical accuracy is a sufficient reason why the selection 
a of competent persons should not be restricted by territorial limitations. 


Entertaining these views, I must hold that actual residence within 
that particular land district is not an essential requisite to the commis- 
sioning of a deputy mineral surveyor to do the work therein. -And for. 
the same reasons I see uo objection to a party holding at the same time 
commissions as deputy mineral surveyor in more than one State or r land 
district . | . 
The departmental decision of Ju une 30, 1894, SO far as it conflicts here- 


ee with, is revoked and reversed. 


RIGHT OF WAY—ACT OF JANUARY 21, 1895. 


INSTRUCTIONS. 


3 “< The permission. to use public lands under the act of January 21, 1895, terminates — | 


with a disposal of said lands; and any person, receiving title from the United. 
States to land so occupied, will take it free from Poy charge thereon by reason 
of the right granted under said act. a 


= Seoretar y of the Interior to the Commissioner of the Gener ab Land Office, 
| March 8, 1895. 7 (F. W. ©.) 


a, am 1 receipt of your te letter of February 21, 1895, submitting 


ie - my approval draft of proposed regulations to be aaened under the 

act of Congress approved January 21, 1895, entitled “An act to per- 

mit the use of the right of way through the able lands for tram ee vs 
canals and reservoirs and for other purposes, 0 


‘Said act provides— | — : 
That.the Secretary be, and hereby is, authorized and empowered, under general 
. Tegulations to be fixed by him, to permit the use of the right of way through the 
public lands of the United States, not within the limits of any park, forest, military 
or Indian reservation, for tram roads, canals or reservoirs ....... by any citizen 
or association of citizens of the United States engaged in the business of mining 
or quarrying or cutting timber and manufacturing lumber. 


~. You call attention to the fifth Se of the regulations, which | 
se ule as follows: * 


5. If. the application i is satisfactory to the Department, the Bbcrataty: of the Inte- 


+) -TIOF, will give the required permission in such form as may be deemed proper,accord- .. .* 
ing to the features of each case. Anditis to be expressly understood in every case, 
. , that the permission extends only to the public lands of the United States, not within 
ae - thé limits of any park, forest, military or Indian reservation; that it is at any time 
ee subject to modification or revocation; that the disposal by the United States of any * 
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tract ‘crossed by ¢ the permitted right of way, is of itself, with ont. ivihier Boke on te Pa 
‘part of the Department, a revocation of the permission, so far as it. affects that es 
tract; and that Lene permission is subj ect to any further regulations of the Depart- oe 

sment. | ee 
From a ata review of the matter, I am of the opinion hae the ee 
regulations are warranted, for my construction of the law is that by said: 


act the Secretary of the Tatenior is merely to authorize and grant per-.:. 


mission to build the tram roads, canals or reservoirs upon. the public. 


land which is merely an authority to do an act which without authority ui 


would have been unlawful, pub which in itself does not constitute ane : 
easement in the land. Lg | ee 
- Without this act it would have been unlawfal for } persons en gaged ; in. 
the occupations named to have built a tram way, canal, or reservoir 
across the public Jand, and in many instances the success of an enter- 5 
prise would have been emay ueperee or destroyed et poub such Pee 
mission. — = 
Under these regulations the permission to use the abies inne in the ‘ 
- manner stated will terminate with a disposal of the same, and any per- — 
son receiving title from the United States to any land so occupied, will . 
take it free from any charge upon the land by reason of the gt anting or. -_ 
any permission under this act. : ' 


| REGULATIONS CONCERNING PERMISSION TO-USE RIGHT OF WAY OVER 
THE PUBLIC LANDS FOR TRAMROADS, CANALS AND RESERVOIRS, ~ 


REGULATIONS. . 

The following regulations are promulgated under the Actof Congress — 
of Je anuary 21, 1895, (Public No. 25), entitled “An Act to permit the, — 
use of the ent of way through the publie lands for tramroads, canals ae 
and reservoirs, and for other purposes,” which is as follows: 
«Be it enacted. by the Senate and House of Representatives of the United ; . 

- States of America in Congress assembled, That the Secretary of the .° 
Interior be, and hereby is, authorized and empowered, under general | 
regulations to be fixed by him, to permit the use of the right of way. 
through the public lands of the United States, not within the limits of |. 


any park, forest, military or Indian reservation, for tramroads, canals -. 


or reservoirs to the extent of the ground occupied by the water of the» 
 eanals and reservoirs and fifty feet on each side of the marginal litnits : | 
thereof; or fifty feet on each side of the center line of the tramroad, by 
any aitiven or any association of citizens of the United States.engaged | 
in the business of mining» or quartyine or cee timber and manufac- oe 
_ turing lumber.” ae 
1. It is to be specially noted that this act differs from the other ight ; — 
of way acts of March 3, 1875, and March 3, 1891, in that it authorizes. — 
merely a permission instead of making a inant and that it ew oe: no. : | 


é 
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ie. right, whatever. to take from the public lands adjacent to ae i eo os 
~: tramroad, canal or reservoir, any material, earth, or Se for construc: 
Bags tion or for any other purpose. | 
-. 2. The application for permission to use the ent of way ‘sit: 


See public lands must be filed, and permission granted, as herein pro- ss 


_., vided, before any rights can be claimed under the act, and should be 
made i in, the form of a map and field notes in duplicate of the tramroad,. 
Y canal or reservoir, filed in the local land office for the district in ahick 
~~ the right of way is located; if situated in more than one district, dupli- | 


a cate maps and field notes need be filed in but one district, and augle, oe 
. sets in the others. | | 
3. The maps, field notes, evidence of water rights, etc., and, when the 


-.. applicant is a corporation, the articles of icorporaniGn and proofs of — 

. - organization, must be prepared and filed in accordance with the regu- 
ee _ lations for railroad, and for irrigation canals and reservoirs under the | 
.. general right of way acts, as in the circulars of March 21, 1892, and 
oes February 20, 1894, respectively. Forms 4 and 6 being modified i in a - 


last sentences to relate to the act of 1895. 

ie 4, An affidavit that the applicant is a citizen must accompany the 

application; if the applicant is an association of citizens, each must | 
make affidavit of citizenship; a corporation organized under the laws of - 

- the United States or of any State or Territory will be presumed to be an’ 
association of citizens within the meaning of theact. If nota natural — 


— born citizen, the applicant will be required to file proofs of naturaliza- 


' tion. The applicant must also state in the affidavit the purposes for - | 


a which the right of way is to be used, whether for mining or anatryne, ; 


See ct or cutting timber and manufacturing lumber. 


- . 6, Ifthe application is satisfactory to the Department, the ener 
- : of the Interior will give the required permission in such form as may be 
s deemed proper, according to the features of each case. And itisto be 


expressly understood in every case, that the permission extends only to 
_. the public lands of the United States, not within the limits of any park, 
. ° forest, military or Indian reservation; that itis at any time subject to 


| - modification or revocation; that the disposal by the United States of 
any tract crossed by the parmiteed right of way, is of itself, without 


i - farther act.on the part of the Departinent, a‘'revocation of the pernuis- 
_» Sion, so far as it affects that tract; and that .the Pee is subject eS 
... to any future regulations of the Deparnient: 


ote 6. The applicant should mark each of the subdivisions affected by | 
the proposed. right of way “V” or vacant, if it belongs to the public — 
\ domain at the time of filing the map in the local land office, and the 


~ game must be verified by the certificate of the register. If it does not | 


affirmatively appear that some portion of the public land is affected, 7 


the local officers will refuse to receive the application. 


7 When the maps are filed, the local officers will note in pencil on 


. tract books opposite each traversed tract, that permission to. use the — 


aan 2) 
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| ee of way for’ a tramroad, canal ¢ or reservoir is s pending, giving g date Le 
of filing and name of salee it noting on each map the date of filmg. © ° 
8. When the permission is given by the Secretary. of the Interior, a | 
copy of the original map will be sent to the local officers, who will mark ep 
upon the township plats the line of the tramroad, canal or reservoir, © ~ 
_ and will note in pencil opposite each tract of eee land affected that oe 


permission has been granted giving the date. 


9, Permission may be given under the act for rights of way on unsur- 


: veyed land; maps to be PEepored as In the circulars noted. | 
Epw. A. BOWERS, 


‘Aperee 
HOKE SMITH, 
— . Seeretary. . 


M ARCH 8, 1895. 


INDIAN LANDS—ALLOTMENT—MEMBERSHIP IN INDIAN TRIBE. 
J ULIA Cox. 


The right to receive an allotment under the act of cree 8, 1887, as 8 defined: in hia : 
- departmental regulations authorized by section 3, thereof, requires the applicant | 


Acting Ocamisionen: Dp ae 


to be.a recognized member of an Indian tribe, or that the zune or mother of oe | 


the applicant should have been so a 


Assistant Attorney-General Hall to the Secretar y of the Tira ‘March ee 


2,1895. | | (iL Py 2 ae 


- On August 1, 1894, there was referred to me by the then Acting Sec. : - 
retary of the Interior, for an opinion on the questions ther ein presented, 


8 communication from’ the Commissioner of Indian Affairs, dated Jan- : 
nary 9, 1894, with other papers, relating to the claim of Mrs. Julia | 


Cox for an allotment of lands in the Nez Perce reservation, Se and ¢ aes 


I herewith submit the result of my investigation. | 
The claim of Mrs. Cox is based on her allegation that she is descen ded | 


from Alle-a-Milla Tocking, a full blooded Nez Perce chief; that her. ee 


father was Arkencher, the son of Alle-a- Milla Tocking by a Columbia a 


River woman, and that he was a half brother to Aposohite, who ‘suc. . 


ceeded his father as chief. ° 


It appears that Mrs. Cox and her husband (a white: man) appeared : ae 


on the reservation after the passage of the general allotment act of. 


1887 (24 Stat., 388), and located on 640 acres of the richest, lands i in the - 7 
reservation, ine it on the grounds above stated, for herself’ oats — 


seven children. 


When Special Agent tieteher went to the reservation im 1889 to make oie 
allotments, Mrs. Cox presented her application for an allotment, and 
was informed by said agent that she must first prove her relationship. ae 
to the tribe or be adopted by them, and was also warned not to make oe 
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o “ < any i impr revaments on ‘the tr act she was: + oceupying, as it tight t result | : 
of, Ae in total loss. . 


- She sought adoption a we tr ieee ang after a fair’ coat open dosent: | 


7 aah of her. case to the assembled Indians, under the supervision of | 


Special Agent Fletcher, she was emphatically rejected by a vote that 


was practically unanimous. - After her rejection by the tribe, she built _ . 
_. a house on the tract she was occupying and insisted that the Gibe would | 
adopt her if she was given another chance. Special Agent Fletcher — 
' -was directed to give her another chance to present her application for 
adoption, if a full council of the tribe could be had, but. she declined | 

pe le to. agree to that condition. 7 

 ° Her claim to relationship has been investigated by Special Agents 


Fletcher, Parker and Lane. The first two reported: adversely to her, 


and on the strength of their report and the information of the Indian 


Agent (which afterwards proved to be erroneous) that the Coxes had 


declined the request of her attorneys to re-open the case. 

Her attorneys having appealed, the papers in the case were trans- 
mitted here June 11,1892. By. direction of this Department, said papers 

-were, on October 20, 1893, forwarded to Special Agent Lane for a care- 

_ ful and thorough examination. 

_ In his report, dated December 14, 1893, Agent Lane, by giving the 

‘greatest weight and force to the evidence of Mrs. Cox and her relatives 

(very much of which is hearsay) on the theory that they are the most 

likely to be informed on the subject, holds that -her pedigree is as she 


oe alleges; that she is part Nez Perce and entitled to an allotment on the 


reservation: 
. Unquestionably, after her rejection by the tribe, the burden was on 
her to prove by a fair and clear preponderance of the evidence her pedi- 


gree as alleged. The evidence before me goes almost entirely to that 


-. left the reservation, the Indian Bureau, by letter of May 28, 1892, 


. ‘point, and is distr essingly conflicting, an abstract of which accompanied © 


this opinion. Chief Joseph said, “She has no Nez Perce blood. Her 

. mother was a Dalles Indian, whi’ had two children, sons, it is said, by 
a Nez Perce, who was a proeher te Looking Glass. After the death of 

her Nez Perce husband, she had a child by a Dalles Indian, and this — 


child was Mrs. Cox.” This: story was assented to by many present, 


is not a N ez Perce Indian by blood. 


While the matter is not free from difficulty, still I ann 1 of the opinion, = 


after a careful consideration of it, that the evidence fails to show by a 


ay fair and clear preponderance, that the father of Mrs, Cox was a } » Nez : | 


| That the first husband of the mother of Mrs. Cox was a Nez Perce | 
+ Indian may account for the fact that several Nez Perce Indians claimed — 
to be related to Mrs. Cox, although she is the daughter of a second mar- ° _ 
-. yiage. In this way the testimony of some of the witnesses of Mrs. 
“Cox, who stated that their parents told them that, Mrs. Cox was related 
~ to them, may be explained consistent with the idea that ae Mrs. Cox : 


Es . dee . oar . ate . oa : se . Boas ‘ae Pep Lay a 
, eee pealane (baggy seen og 
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-? ‘Paree tadiune It it be true how eqeri ita Arkencher was her father, 
-- and that he was of Nez Perce blood; it’ is shown, I think, that he, at ’ 


ee best, was but a half blood Nez Perce, and never pied with that tribe. 


‘on its reservation; that he was in the employ of some French and 
”-Hadson, Bay traders, and that he lived and died at Wen-wab- wee, in — 
 .the Deschuttes country, which was never. a part of the Nez Perce : 
reservation. - 
There is no evidence going to aod. that Arkencher ever claimed to. 
_ be a member of the Nez Perce tribe, or regarded himself as such. He, 
lived apart from said tribe, maintained no tribal relations with it, or’ 
ever attempted to identity himself with that people. He died when 


Mrs. Cox was sixteen years of age, which was about the year 1851. Mrs... i = 


Cox, who was born off the reservation, never asserted any relationship . 


to said tribe, or sought adoption thereby for over thirty-five years, or = * 
until the act of 1887, supra, providing for the allotment of tribal lands, | “ : 
Pes when she located on the reservation, as stated. | 


Under section 3 of the act of 1887, supra, allotments are i be ease 
by special agents, under such rules and regulations as the Secretary of. ° 
the Interior may prescribe. Those regulations, having the force and 
_ effect of law, require in substance that to be entitled to an allotment, | 


_ the applicant must be a recognized member of the tribe, or his father or z - 
. mother must be, or have. been, such recognized member. 7 


It is clear to my mind, from all the facts pr esented, that Arkencher | 
was never a recognized member of the Nez Perce tribe, nor identified _ 
with that people. I am fur ther confirmed in that opinion fr om the fact . 
that he was not known to any of the Nez Perce, so far as is shown, at_ 


_ the time Mrs. Cox presented her claim. If I am correct in my conelu- 


sions, Mrs. Cox can claim no relationship to the PDS and her Claim to. 
-an allotment must be rejected. | 
I advise you, therefore, that the Commissioner of Indian Affairs bee 


directed, in view of this opinion, to take take such steps as maybe  . | 


necessary to remove Mrs. Cox, her husband aud children, from said — 
reservation, if they have not already removed therefrom, to the end 
that the land claimed and heretofore occupied by them may be allotted 
to those Indians justly entitled. to ibe 
Approved, | 
"Hox SMITH, 
| “Seoretary 








- STATE SELECTIONS—ACT OF JULY 8, 1890. 
|“ Stare oF Tpano. | 


.- The provision in sentir: 4, act of July 3, 1890, ‘requiring sedemnity selections to 
be made “in legal. subdivisions of. not less than one quatter section,” contem- 
_ plates selections in as nearly a compact body as possible, limiting the minimum 
amount that may be taken in any one place to a quarter section. 


sg Seer etary Smith to the Commissioner of the General Land Ofee March 
ye DT ASOD 3% ae, Ge” 4 OR Way 


-J have considered the appeal filed on behalf of the State of Idaho, 


from your office decision of January 11, 1894, holding for cancellation 


its list of selections, No. 1, as to certain tr acts, filed September 3, 1891, 
under the provisions of BeuOn six of the act of. Congress approved 
July 3, 1890 (26 Stat. , 216), which grants fifty sections of unappropriated | 

pabliG land “to be selseted and located in legal subdivisions as pro- 


. a vided in section four” of this act, for the purpose of erecting public |. 
“. puildings at the capital of said State for legislative and judicial purposes. 


_ By the fourth section of said act, which provides for the selection of © 


| indemnity school lands, the right is granted to select other lands equiv- 
~ alent to those lost “in ee subdivisions of not less than one-quarter 


section.” , 
In said list the State makes selection of shaves six thousand acres, all 3 
in township 11 south, range 18 east. | i 
_ A few of the fete selected, however, are of less ths a full ee 

section, but such tracts when considered in connection with the other 


oe _ tracts embraced in the list, show that the selections taken as a whole, 


are made of compact bodies in no case less than one hundred’ and | 


: a sixty acres, that is, each tract of less than one hundred and sixty 
 .. acres selected is contiguous to some other tract. selected in said list 7 
which, when considered together, make a compact body, as. | before | 


| stated, of more than one hundred and sixty acres. _ 
Voux office decision holds for cancellation the said list as to the tracts 


a 7 comprising in themselves less than a quarter section, basing the acti ion | 
“+ wpon departmental decision of December 19, 1893, 17 L. D., 575, in the : 


matter of certain selections made by the State of Washington under 
section twelve of the act of February 22, 1889 (25 Stat., 676). 

Said decision mer ely held that Scion, made ander the provisions 
- of the act then under consideration, which are similar to those now in — 


7 question, must be made in legal subdivisions of not less than one | 


- quarter-section, but the condition as eee in this list was not con- 


_ sidered in said decision. 


It seems to me that the only purpose of Gonetes ess in veuenioig the | 


~ selections to tracts of not less than one- quarter -section was to prevent. tis 


~ the selection of small tracts of for ty acres or less in such a manner as 
oe might interfere with the disposition of the surrounding lands. | 


eat yes, ay Pet Oe a 


_DISCISIONS | RELATING TO ‘THE ‘PUBLIC LANDS. a an ae 


“Its purpose would. seem to Ba: to require: ‘the State to seteét its ies 
- in as nearly a ‘compact body as possible, limiting the minimum amount . 
that might be taken in any one place to a quarter- -section. a, 8 
. ‘The expression quarter- section as here used could not have been. 


: intended ; in a technical sense.as restricting the selections to technical 


; quarter sections, but rather to use it in its broader sense as construed 
in other legislation, as limiting the amount, that is, to one hundred 


and sixty acres. This would seem to be a reasonable construction of ao 


the act and as the selection list under consideration is comprised of 
only tracts in bodies of not less than one hundred and sixty acres, 


that is, there are no disconnected tracts within said list comprising » 9 — 
less than one hundred and sixty acres, I am of the opinion that the =| 


list meets the requirement of the statute and your office decision hold- 
ing for cancellation certain of the tracts embraced in said list is accord- 
ingly reversed and said list is herewith returned with directions that 


a list in: proper form, embracing these tracts, be submitted for my ~ 


approval, if the neva is other wise regular and free from conflict. 
| INDIAN LANDS—INDIVIDUAL GRANT—PATENT. 
JAMES B. Warts ET AL. 


A reservation of a tract, for the benefit of an. individual, provided for ina treaty _ 

that extinguishes the Indian title to certain tribal lands, of which said tractis 

a part, vests a title in such reservee which he may convey ; and the transferee , 
~ in such case is entitled to a patent. } . 7 


| Assistant Attorne y General Hall to the Secretar y of the Tater. Tae 


29, 1895. | : (HW). 8 


On the 10th of February, 1894, James B. White, 0. 6. Hill end Wis ks 
‘Hood, through their attorneys, Dndley and Michener, presented an oo 


application to the Commissioner of the General Land Office for a patent — 
for a certain tract of land reserved for Besiah, an Indian, under the 


second article of the treaty between the United States of America and Se 


the Pottawotamie Indians, of the State of Indiana and Michigan Ter- | 


-ritory, concluded at the Tippecanoe river in the State of Indiana, on. : 
the 27th day of October, 1832, the description of which land is as. > 


‘follows: fractional See, 36, T. 37, B. 8 W., second meridian, Indiana, — 
_ The application sets out that the said applicants are citizens of the — 
— United States and are the present owners by transfer to said land. | 
Said application is accompanied by an abstract of title. | 
- Endorsed upon the letter’ of the Commissioner of Indian Affairs, — 
- dated June 19, 1894, to the Secretary of the Interior with reference to 
the subject-matter of said application, was a request by the Hon. W.- 
H. Sims, First Assistant Secretary, for “an opinion as to whether the | 
title in question vests, and whether me arene en for a patent should 3 
be allowed.” : | | | a 
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: ie compliance with Said request: fichlee a construction of the second 

| - article of the treaty hereinbefore mentioned. ai 

It appears that Besiah, the beneficiary of. the vonoby ation in question, 
on March 3, 1837, ecnveyed. by deed of warranty, said land to other 


os ‘parties, the eansideration expressed. being $1600. Subsequent con- 
'. -veyances, as appears by an inspection of the abstract of title accompany- 


ing the application, fixes the title in the present applicants for patent. 

There are certain reservations made both in the second and in the 
third articles of the treaty under consideration. In the second article 
only two individuals are mentioned, Besiah and Ocachee. ‘ The other 
reservations mentioued i in said second article are for bands or groups : 
of individuals. In the third article all of the reservations mentioned 
are for individual beneficiaries. 

The first article of said treaty reads as follows: 


| The chiefs and warriors aforesaid cede to the United States their title and interest 
to lands in the States of Indiana and Illinois and i in the Territory of Michigan, south 


of. Grande river. 


In the second article the reservations are made in fhe following lan- 
guage, to wit:—“ From said cession aforesaid the following reservations 
are made, to wit,” 
then follows doseratious for various bands and for the two individuals - 
hereinbefore mentioned. 

In the third article the following language i is used :— 


The United States agrees to grant to each of the following persons the quantity 
of land annexed to their names, which land shall be conveyed to them by patent; 


then follows the names of seventy-two individuals to whom the reserva- | 
tions are made, after which the article ends with the following language: 
The foregoing reservations shall be selected under the direction of the President of 


the United States after the lands shall have been surveyed and the boundaries to 
correspond with the public surveys. | 


The contention of the applicants is that the reservations made for the 
benefit of the two individuals mentioned in the second article, are to be 
disposed of in the same manner as the reservations mentioned in the 
third article and that it was the intention of the parties to the treaty 
that fee simple title should vest in all the individuals alike, both those 
mentioned in the second, as. well as those Ce One in the third article | 
of said treaty. : : | : 
-. It can not be questioned that it Was fies intention of the government 
to bestow a fee simple title on all persons mentioned in the third article 
of the treaty under consideration. It was so determined by the supreme 
~ eourt in the case 3 of Doe v. Wilson (28 Or ca In said case it is, 
held as follows: . : | a ie 


The Rorawounie sation was the owner of the possessory rent of the souk 
ceded, and all the subjects of the nation were joint owners of it. The reservees 
took by the treaty directly from the nation, ‘ the Indian title; and this was the right - 
to occupy, use and enj oy the lands i in common with the > United States, until partition . 


ee = ees Sh : ee 


: ; 


was made, in thet manner jecceney “The ere itself sSiivented | the eeeed sec- es 
tions into individual property. ‘The Indians as a nation reserved no interestin the - aoe 
Territory ceded; but as a part of the consideration for the cession, certain individ- 
uals of the nation had conferred on them portions of the land, to which the United ae 


States title was either added o or. Bere be added. 


< #, ¥ i Ho, BS 


| _ Although the woverninent alone can er lands from an Indian nation, it does . 


a 


_ not follow that when the rights of the nation are extinguished, an individual of the 
‘nation who takes as private owner can not sell his interest. The Indian title is” ae 
property, and alienable, unless the treaty had prohibited its sale. Comet»: Winton, 
| 2 Yerger’s R. 148. Blair and Johnson v. Pathkiller’s Lessee, 2 Yerger, 414. So far 


from this being the case in the instance before us, it is manifest that sales of the 
reserved sections were contemplated as the land ceded was forthwith to be surveyed, 
sold, and inhabited bys a white population, among whom the. Indians could. not | 


yemain. 


the Indian nation is converted into individual | eroperty, that the same’. . 


It is thus very plainly decinned = the court, that when the waite of 


is alienable, “ unless the treaty had prohibited its sale” It is further - 


declared that a sale of the reserved sections was contemplated at the — | 


time of the treaty. The fact that the resérvation of Besiah. was pro-— | 


vided for in the second article of the treaty, in which no mention is | 


made of the obligation on the part of the United States to convey to 


him by patent, affords no proper argument against his right to. sell, 


* because the right to sell is not prohibited by the treaty. | 7 . 
But no reason is disclosed in the treaty why such a distinction should a 


be made and it seems to me to be more in consonance with the’ “scope 


and spirit of the treaty to assume that the two individuals O-ca-chee : 
7 and Besiah were, by inadvertence mentioned in the second, instead of. 
| the third, article. | 


The United States sustains a ‘relation of quasi means towards © 


_ the Indians, in view of which its treaty stipulations with them ought . | 
to be construed with great liberality. Besiah, doubtless, believed that 
his rights under the treaty were precisely the same as those individuals 


mentioned in the third article. The facts and. circumstances attending | 


the treaty justified that belief, and the stipulations therein in his inter- 


est ought to be construed with special reference to such belief. 


The policy of the government adopted in ‘1830 with reference to the ~ a 


Pottawatomie Indians was to secure their removal to some point west — 


of the Mississippi river. 


The treaty of 1832 was fmaisted: with sae ai petahence ta nd - 
adopted as an auxiliary step in, accomplishing the objects of that 


policy. If it was contemplated in the case of Besiah that he should - 


remove with his tribe west of the Mississippi river, then it must have 
also been contemplated tliat he should receive title which he could 
alienate or convey, otherwise the reservation. in his behalf woule have — 


_ been entirely useless to him. 


If, on the other hand, it was contemplated in the treaty that there 


should be an exception in the case of Besiah and that he should be 
permitted to remain east of the Mississippi river, then that would — 
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- involve i idea of a severance of his tribal relations, a and the Pace : 
of the land by the President and the installment of Besiah in the pos-. 


7 : 2 session of it should be regarded in the same light as if he were dealing 
with a citizen of the United States. In that event, it seems to me as 


if the government contemplated vesting a fee simple title in him. 
This view is emphasized by the PAStOLY, of Besiah’s selection and its © 


ae approval by the President. 


On October 5, 1835, the Pr -esident approved Besiab’s scigstionsk pat ay 


-_ Besiah obj sala to the approval because the Commissioner of the Land 


Office construed it to be conditional. The Secretary of War and the 
Commissioner of Indian Affairs recommended that the selection be - 


ee -approved unconditionally, and on January 24, 1839, the Pr esident eae | 


it his unconditional approval. <4 
The titled bestowed on Besiah by the treaty of 1832, in the light of | 
the construction which J have placed upon it, is in ine nature of a 
“grant, and places him in the category of any other beneficiary | under ; a 
~ grant from the government. | 3 
- Taking into view the scope and aim of this tr eaty, it occurs to me to 
be a sound conclusion of law that an individual reservation to an 
Indian must necessarily mean, whether he was to remove or to remain, 
_ that the government intended to vest a title in him which he might _ 
. convey, as all the tribal lands south of the Grand River were thereby . 
disposed of. If he had a right to convey, it follows as a matter of 
vs course, that the transferee has a right to a patent. — | 
The unconditional approval of the President in 1839, justifies the * 
conclusion that his right so to remain was recognized by the govern-_ 
ment. This carries with it also, as a necessary inference, the idea of a — 
severance of his tribal relations. 


While it it is doubtless true that the title of Basinh is ee ~ 
=) without patent, still the patent is desirable and important as “an _ 
-» - invaluable muniment of title and a source of ame and peace to its | 


- possessor.” 
_ In the case of Wright v. Roseberry (121 U.S. , 488), the court says: | 
In the legislation of Congress a patent has a double operation, Itisa conveyance 


7 by the government when the government has any interest to convey, but where itis — 
issued. upon the confirmation of a claim of a previously existing title, it is docu- | 


ve mentary evidence, having the dignity of a record,.of the existence of that title or 
bs OL such equities respectiug the claims as justify its recognition and confirmation. 


‘The doctrine which is thus expounded seems to me to justify the 


: a: inference that it is the right of a citizen to have patent issue as a just 


recognition of a previously existing title from the government. | 
- Tam of the opinion that this case comes within the spirit, if not the 
letter, of section 2448, Revised Statutes, and that patent: should issue 


~ . in conformity to its provisions. 


‘ Approved, 
| Hore SMITH, 
Secretary. 


RAILROAD GRANT—PLACE LIMYTSINDEMNITY. 


= OREGON AND CALiFonNtA hi. R. Co. ». GRAY. 


‘The m mere “ ‘listing ” of a tract as within the primary limits of a eallrowa: grant does & 2s ; 
* not operate to reserve it from other appropriation; and where a tract, so listed, 


is subsequently found to be within the indemnity limits of the grant, no rig hts | 
thereto on behalf of the company can be recognized pion to the selection 
thereof. | ou 


| | Seoretar; y Smith to the. Commissioner of the Gener aul Land Ofioe, March 


PIB GBR) gy 
The land it ee is the N.4 of the NE. 1 of section 1, T.4N,, 2 


R. 2 W., Oregon City land district, Oregon. A 
It is claimed by the Oregon and California Railroad Gatunene: andes ; 
an application to sélect as indemnity, under the act of May 4, 1870, (16 | 
Stat., 94), to aid in the construction of. a. railroad from Portland to: |: 
Astoria, in the State of Oregon, and from a suitable point of jpncion _ 
near Forest Grove, to the Yamhill River, MecMinville. 


 ' The claim of Hie. defendant, Celia EK. Giay. is based on her pre. emp- - oe 
< tion filing for the tract on February 10, 1887. . 


‘By the act of May 4, 1870, supra, there was eranted to the Oregon : 


a Centr al Railroad Company aaon alternate section of the public lands, 


designated by odd numbers nearest to said road, to the amount of ten : 
such alternate sections per mile, on each side thereof not otherwise dis- 
— posed of, or reserved, or-held by valid pre-emption or homestead right, 


at the time of the passage of said act. In case the quantity of ten full 


sections per mile could not be found on each side of said road, within 
the limits of twenty miles, it was directed by:said act that other lands, 


as hereinbefore designated, should be selected under the direction of 


_ the Secretary of the Interior, on either side of any part of said road _ 


nearest to, and not more fan twenty-five miles from the track of said ag? 


road, to make up any such deficiency. | 
_ It appears from your office decision herein, that the road was com- 
’ pleted from Portland via Forest Grove to McMinville, and by the act 


_ of January 31, 1885, (23 Stat. , 296) the grant was declared forfeited, as ate. 


7 to the lands opposite the iaponstEuoted portion oe said road. 


Said forfeiture act declared That so much of thelands.......... as are adjacent 


‘to, and coterminous with, the uncompleted portions of said road be, and the same - 
are hereby declared to be forfeited tv the United States, and restored to the public — 


domain, and made subject to disposal under the general | land ame of the United ~~ 
_ States, as though said grant had never been. made. 7 


It further appears from your office opinion, that the ace in anestion - 


fell within the primary or granted limits, prior to the forfeiture, but — : 


after the passage of the act of J anuary 31,1885 , supra, it- became neces: — 
. sary to establish new limits upon the portion Bcd from forfeiture, and. ; 
that this tract.is within the indemnity limits upon this adjustment. 
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iting opinion aopenied from holds that the aforesaid fee of bag “ was ae - 


ce ‘never withdrawn for indemnity purposes, and hence it is merely neces- 


oe “gary to consider the status of the land at the date of the company’s © 


ie selection, September 19, 1885.” And in. conclusion holds that salidland —_ 


: : cwas not ane ect to Belbction: at that date, for the reason that one Hay- 
ae burn had at that time a pre-emption filing on the land, and thatit was 
-- - in the possession | and occupation of the defendant, Gray. at that date. 


~ On appeal, the railroad company oes of. your otfice decision as 


eae a4 follows: 


Ast. That it was error to find and hold that said Havini 8 filing Was an appropri- 7 


ation of the land, or had any effect upon the company’s right under its grant. 
9d. The Commissioner erred in awarding the land to Celia E. Gray. 


3d. The Commissioner erred in nob: sustaining the Tight we the company to said 7 | 


= i land under its grant. 


‘Stripped of all extraneous matter, ate Sesion is one Or law. Did 


ee the filing of Hayburn, and the settlement of Gray, at the date of the 


~gelection by the railroad eQmpany, reserve the land from such ApPpro- — 


~  priation? » 


The material facts are 04 in n dispute, | 
It appears that Joseph Hayburn filed his declaratory statement, No. 
4887, for the NE. 4 of said section, August 17, 1885, alleging sattle: | 


“Tet thereon jaly 10,1885. This filing was *anieelled lebruary 16, 


1886, as to the N.4 of said. NE. 4, and. subsequently, Hayburn perfected 
| cere to the 8. 4 of said NE. 4. 

By departmental decision of May 9, 1892, (L. and RB. 243, p. 440), in 
the case of Oregon and California Rasiroad Company v. Joseph Hay- 
burn, the said Hayburn’s entry was confirmed, and it was therein held 


oi "that, “ The. tract in question being in the possession and occupation of 


| Haybien: on September 19, 1885, was not subject to the Care 
: selection, and the same ill. accordingly be cancelled.” 
It appears further, that on January 15, 1886, Celia E. Gray entered 


ae ; the N. 4 of said NE. ee as a homestead, upon which she made final proof, 
and certificate eed: April 16,1886. By reason of charges by a special — 
agent that the said Gray had not lived on the land during certain 


oe periods,.this office held her entry for cancellation, upon which the said 
- Gray executed a relinquishment of said entry, and it was cancelled by 


your office letter «&P?”, of March 5, 1887. . a 
On February 10, 1887, the said Gray made pre- emption ‘ling for the a, 
 -gaine tract, and submitted proof in support thereof. Thecompanyfileda — 
i protest ag ainst the allowance of said proof, which was overruled by the 
-. - local officers, in which ruling your office sustains the ruling of the reg: | 
ister and receiver, as aforesaid. | 
-.. The contention of the railroad company is, that the erant under the > 


act of May 4, 1870, was a grant taking effect from the date of the act. | 


ee That’ the said railroad company’s listing of said land, per list No. 2, 7 7 
E26 Ate L. O. No. 3) was presented to the register and receiver r August 2 2. . 
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1880, and approved by them, and placed on record in the Oregon City 
3 land office December 2, 1880; that said approved list was received at | 
the General Tand Offices une 27,1881, and that the same is now on file ~ 
therein. That it does not appear that any action has been taken adverse 


| thereto, by the Commissioner, and that the said list is duly posted on 


the records in the General Land Office, and 1s intact upon the records 
therein. That the register and receiver duly certified to said list, that 
the tracts therein described were vacant, and inured under the arent of 
1870, and acknowledged the receipt of their fees due thereon, and that 
‘this was nearly five years prior to the alleged settlement and filing of 
- Hayburn. That when the company filed said list, the land was $ within 3 


the primary limits of the said grant of 1870. 


In consideration of the foregoing premises, it is urged that the listing : 

of the land in controversy was a valid appropriation of the same, that 
the acceptance of said list by the register and receiver, and the pay- 
ment of selection fees to.them, as required by law, operated as a reser- 
vation of the land, and thereby excluded the same from the subsequent — 
application of Hayburn to file a pre-emption claim thereon, and that 
whether the company’s listing of the land was valid or not, it was a 
bar to any other disposition of the land, while it remained of record 
uncancelled. 

| The authorities do not sustain this view of the case. 

The error into which counsel for the company has fallen, lies in a fail- 
ure to distinguish between granted lands, properly so called, and 
indemnity lands. The title to lands within the granted or place limits | 
attaches as of the date of the granting act, when the lands are located 
by an approved and accepted survey of ine line of the road, filed in the 
Land Department, while the title to indemnity lands accrues only from 
the time of their selection. Barney et al v. Winona and St. Peer Rail- - 
road Company (117 U.8,, 228). | 

That part of the road to which the land in sonny was Goutal 
- gous, and within whose place limits it fell, was not definitely located, 
_and the mere listing by the railroad company did not. pass the title, or 
reserve it from other appropriations. 

“No rights are acquired by the ‘selection’ of land within granted 
limits, as the right of the company is determined by the status of the 
land at the date the grant becomes effective by definite location.” _ 
Northern Pacific Railroad Company v. Edward Miller (11 L. D. , 482), , 
and cases cited. 7 

The company therefore aeauived no title tio the land in controversy, | 
as place land, and although, under the readjustment aforesaid, it fell 
within the indemnity limits of the completed portion of the road, and 
_ was selected by the railroad company as indemnity lands, it was, 
before such selection, appropriated, and the title did not pass. | 
The decision appealed from is therefore affirmed. 
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STRUTZ v. CRABB. 


"Motion ee review of departmental decision of August 18, 1894, 19 


_ al ‘D., 122, denied by eee Smith, Mar ch ii. 1895. 


 PRACTIVE—CERTIORARI—APPEAL—RULE 83. 
THE CURRENCY MINING Co. 


“Proceedings by way of certiorari under Rule 83 of Practice, can only be entertained - 
- in.cases where the Commissioner formally decides that the applicant is not 
entitled to be heard before the Depar tment on. appeal. 


| Seoretary Sinith to the Commissioner of jie Gencral Land Office, March 
_ | 11,1895  . (W. FM.) 


. On December 7, 1892, the Ourrency Mining Company, a éorporation 
organized under the laws of the State of Colorado, filed applications 
in the land office at Pueblo, Colorado, for patents for the Engineer and 
Amy lode claims, the same being situated in the Cripple Creek Mining 
district, county of El Paso, 

On Febr uary 20, 1893, the Mutual } Mniie and Millin g Gompans: also 
a Colorado corporation, filed a protest against the 1 issuance of patent, 
alleging various irr egularities and conflicts. - 

On May 12, 1893, the register and receiver er the. application 
-as to. the Amy lode for the reason “that the ground.claimed is other 
ground than is embraced in the location certificate.” On appeal to 
‘your office that decision was affirmed on November 2, 1893, but, on 
review, on December 26, 1893, the last: mentioned decision was revoked, 
that of the register and receiver was reversed, and it was directed by 
your office letter of that date that the appheation of the Currency Min. 
ing Company be received. 

On February 3, 1894, a Aah motion for review was filed, and the’ 
same was denied by office letter “N” of May 23, 1894. 

On July 30, 1894, the protestants filed in the local office a petition 
for an order to issue out of this Department for the certification of the 
proceedings under practice rules 83 and 84, The prayer of the petition 
is that a hearing be onceree: to determine ‘the truth of the allegations 
in the protest.” 

Practice rule 83, under which this proceeding is brought, is designed 
to provide a remedy only in cases in which the “Commissioner shall - 
formally decide that a party has no right of appeal to the Secretary.” 
It was never intended that the certiorari should take the place of appeal, 
or stand as a concurrent remedy. That which can be, or may have 
been, accomplished by the reasonable exercise of the right of appeal, 

can not be asserted thr ough certiorari, which is 8 merely ead in 
ibs nature and functions. , ; 
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The protestants having failed to preaecate! an appeal from ie adverse : | 


judgment of your office, the present proceeding, resorted to for the pur- 


pose of effecting by indirection the objects or an appeal, will, not be © . 


entertained. 
The petition is, erie: denied. 


TIMBER CULTURE CONTEST—RELINQUISHMENT. 


ACKELSON UV. ORR. 


| ‘The sont of. a eomeeatant, who establishes the trath of his Hewes is not defeated - : 


by relinquishment of the entry under attack and the intervening entry of a ~ 
third party, where the cancellation i is the result of the contestant’s action. 


Secretar y Smith to the Commissioner of the General Land Office, March 
11, 1895. | a , eee) 


In the above entitled case, Ettie E. Orr o— appealed from the — 
decision of your office of July 21, 1893, holding for cancellation her — 
timber culture entry, No..8007, of ‘February 11, 1891, of the SW. 4 of © 
“Bec. 25, T.48., BR. 33 W,, Oberlin land district, ansae: | - 
On March 19, 1885 éne Michael R. Johnson made timber culture. - 
; entry of said fact 


On April 5, 1886, ice RB. Sieets filed his affidavit of contest against - | 


said entry. 

Said contest was fvied May 20, 1886; decided by the Jocal officers i in 
favor of Johnson on April 26, 1887; aapealed June 8, 1887; decided by ~ 
the General Land Office March 93, 1889; and on pevtte filed May 17, 


1889, the contest was finally decided in - favor of Johnson, by this 


Department, on September 24, 1890. : 
_ While said appeal was pending here, and after the end of the fourth . 
year of Johnson’s entry, to wit: on April 11, 1889, Sheldon N. Orr | 
_ filed his. affidavit of contest against Johnson’s enter And on Decem- 
ber 31, 1889, J. W. Ackelson filed his affidavit of contest against said 
t entry, alleging: , 4 eS 
"That the said Michael R. J ohnson has failed to plant the second ae acres of the” 
fourth year, to trees, seeds or cuttings of trees; and also failed to cultivate the first 

and second five acres the fourth year, or cause the same to bedone. — 

And at. the same time he filed therewith an application, to make tim- 
ber culture entry of said tract. | 

Mr. Sheets submitted to the final. decision ‘dismissing his contest; : 
filing no motion for review, and therefore, on January 19, 1890, the 
local officers notified, Sheldon N. Orr that they would issue notice on 
his contest, upon application and the payment of fees. _ It does. not 
appear that Ackelison, the third contestant, had. any notice whatever. 
_ Sheldon N. Orr did not apply, nor did he pay the fees. Buton Feb- 
-Tuary 11, 1891, Miss Ettie E. Orr (Sheldon’s niece) filed in the local - 


~ 
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: office Michael R. Johnson’s relinquishment to the United States of his 


— _ entry, and then and there was permitted by the local officers to make A 


timber culture entry of said tract of land. 

On March 12, 1891, Ackelson filed a second application to mane ane 
ber culture entry of said tract. It was rejected by the local officers, 
for conflict with Miss Ettie E. Orr’s entry made in February, the month. 
before. Ackelson appealed.. On July 21, 1891, your office reversed 


the action of the local officers, and directed a hearing within thirty 


days, at which Miss Ettie E, Orr should be required to show cause why 
her entry should not be cancelled, and Ackelson should be allowed to 
_ introduce testimony to show that Johnson’s relinquishment was caused — 
by his (Ackelson’s) contest, and not by the contest of Sheldon RB. Orr. — 
After the hearing the local officers recommended that Ackelson’s © 
application be dismissed, and that Ettie HE. Orr’s entry be held intact. 
 Ackelson appealed. On July 21, 1893, your office modified the deci- 
_ sion of the local officers, and held Miss Orr’s entry for cancellation ,— 
. provided that Ackelson should within thirty days perfect his applica- — 
tion to make entry; “otherwise Orr’s entry will remainintact.”. 
~~ From said decision Miss Orr has appealed to this Department. 


At the hearing, Ackelson proved by the testimony of three disinter-  __ 
-- ested witnesses the truth of the charges against J olnson, contained i in : 


_ bis (Ackelson’s) affidavit of contest. 
~ Miss Ettie E. Orr, a young woman, living at Colorado Springs, Colo. 
-rado, dependent on her own labor for support, and working by the _ 
month, did not attend in person. She was represented by attorneys, | 
and by her uncle, the aforesaid Sheldon R. Orr, who was the only wit- _ 
“ness examined in her behalf. His affidavit of contest was not put in 
evidence, and it is not to be found among the files of the record before 
me. I donot know what were his charges against Johnson’s entry, 
Miss Orr certainly offered no evidence to prove any charges whatever 
- against Johnson, and showed no cause why her entry should not be 
cancelled. . | 
Her solitary witness went further, and pr ea that he abandoned his 
contest; refused to pay the land office fees; and procured the cancel- — 
; (ationof Johnsou’s entry by purchasing iis relinquishment, for a sum 
of money estimated to be as much as it would cost him to put the con-. 
test through. He proved further, that he had exhausted by use all his 
rights in respect to public lands, anc therefore could not. have enjoyed © 
a preference right of entry, and had no personal motive to prosecute 


. his contest, which therefore had no terrors for Johnson, He says that 
_ bis niece furnished the money to pay for the relinquishment, and put | 


her timber culture entry on; that he assisted her, and has acted as her 
agent ever since. | 
‘The result of the testimony is, that the sale of Johnson’s valiniquisie 
ment, and the cancellation of ae entry, were procured by Ackelson’s 
contest. He has earned his preference right of entry under section two | 
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of the act of March 14, 1880, (21 Stat, , 140). ‘See Webb »v. Loughrey, 
et al. (9 L. D., 440). : | 
Whatever right Kittie E. Orr would otherwise have must stand sub: ra 
ordinate to Ackelson’s preference right under his contest and. applica- : 
tion of December 31, 1889, to make timber-culture entry. | s 
 - Your office decision of J uly 21, 1893, holding her entry for einecllae 
| tion, provided that Ackelson shall witha thirty days from notice per- 
fect -his application to make entry, and allowing her entry to remain. ; 
intact should he fail to exercise his right, is accordingly affirmed. | 


MILLER V. SEBASTIAN, | 


_ Motion for review of departmental decision of October 10, 1894, 19. 
L. D. , 288, denied by netreus y Smith, March AA, pees | : 


-CONTEST—PRE-EMPTION CLAIM—ACT OF austen 
WILLIAM H. FORMAN, * 


A contestant who secures the cancellation of an entry prior to the repeal of the 
pre-emption law, but does not settle on the land until subsequent Bn Ore, has, 
no right that can be protected under the terms of said repeal. 


| Seoretary Smith to the Commissioner of the Gener ab Land Office, March 


11, 1895. | (WAM. BY) 


I have aonattiened the appeal from your office decision of March 13. 
1893, in the case of ex parte William H. Forman, wherein is rejected | : 
his application to file pre-emption declaratory statement for the SW.4 | 
of Sec. 27, T. 30 8., BR. 32 W., Garden City, Kansas, land district. E 
-. The record shows that. pa March 29, 1889, Forman filed contest 
against the timber culture entry of M. C. Gaacuic: for the land: in con- 
troversy, and succeeded in having said entry canceled on July 29, 1890. 
Not until:March 22, 1892, did Forman present his declaratory state-_ 
ment for filing, alleging settlement the same year, and his application 
Was. rejected on the ground that the pre-emption law was repealed 
- (Mareh 3, 1891) prior to the date of makin g. declaration and that of | 
| ayaa setiement: | 
-: From that action of the local office esian appealed, and upon con- 
sideration’ of that appeal, by decision of your office, rendered June 9, 
1892, he was required to show residence upon the tract prior to date of 
mopeting act of March 3, 1891, in order that “under ruling in case of 
' Frederick Meiszner (8 L. D., 297 ), his declaratory statement would pe 
_ -returned for allowance.” __ | 


All that Forman did to meet this requirement of your office was. to Ot, 


make affidavit dated. October 4, 1892, 


in which he stated that he had ten acres of land broken, harowed and drilled to 
wheat on the land, prior to March 3, 1891, and. that he had been caring and looking. 
; after the land since that date. -*? 


S _ 
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In your office letter it is stated that | 
in bis affidavit (dated March 29, 1892) accompanying his disciardlory: statement, 


_ Forman stated that he had not had notice of the said cancellation, though making 


weekly trips to the post office and that he had but lately been informed Wiehe a neig gh- 
| bor, receiving his mail, had lost it and failed to so report. | 

Upon the state of facts as above related, your office, on March 18, 
1893, finally rejected the declaratory statement of Forman, from which | 
decision Forman appealed to this Department, assigning substantially 
‘specifications of error embodying the same facts and questions of law | 
ae were considered in your office decision appealed from. | 


The appellant places much stress upon the averment contained i in the 
second allegation of error, that 


it was through no fault of his that his declaratory statement was not filed sooner, 


because he had never received notice of said cancellation, and thus we claim said -_ 


decision contrary to the evidence. 


There can be no possible controversy over the facts in this case, the 
sole question being, did, Forman—under the plain statement of facts. 
presented by omy with the requirements of the pre- -emption - 


; _ law. 


Forman alleges that when he entered contest against this land it 
was his intention to claim it as a pre-emptor, yet the records fail to 
show that he offered to file any declaratory statement or application | 
to enter the tract within : a reasonable time after It became subyeee to 
entry. 

The tract became subject to aisnoeition July 29, 1890, being the date 
of cancellation of entry of record resulting from Porianls contest. It. 
does not appear that he hesitated for want of notice of cancellation to 
take possession of and cultivate a part of the land prior to March 3,. 
1891, upon which he failed, however, to establish pECaIoence, until aller 

_ the passage of that act. 

- The cultivation, caring for, and looking after the land, as alleged 7 
Forman, ean not, in the absence of residence, be considered settlement 
within the intendment of the pre-emption law, and as forming’ a suifi- 
cient basis upon which to found: a valid pre-emption claim, which would 
be protected under section 4 of the act of March 3, 1891 (26 Stat., 1095). 

- The judgment of your office, for the forenoiiig as is therefore 
affirmed, | 
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- PRACTICE—APPEAL—LEGAL HOLIDAY—RESIDENCE. 
wonneres v. HARRIS. 


Where the last ae allowed for filing an appeal falls on a » legal holiday the appellant a 
. has until the next business day within which to file his appeal. v2 
An adverse claimant will not be allowed to take advantage of his own wrongful acts S 
in preventing the entryman from maintaining a continuous residence. : 


| Seoretary. Smith to the Commissioner of the General Land Office, Mareh 
: 11, 1895. = —(L D.y 


“The land involved in this case is the Ki. + a the SE. Z of See. 28, r. 
3 12 N., R. 3 W., Salt Lake City land sbeion: Utah. | 

‘The protestant appeals from your office ieceion of April 24, 1893, in: ; 

~ which you dismiss J pnnstons poneee and accept the final proof of 

Harris. _ 

In this case Harris, the claimant, filed his motion to dismiss tie 
appeal on the ground that it is not filed a within sixty days from the 
date of the service of notice.” 

A written acknowledgment of perkoual service of your decisi on shows 


- that such service was made May 5, 1893. 


~The appeal was filed July 5, 1893. Rule of practice S6 piovides that 
an appeal.from the Commissioner s decision must be filed in the govern- 
ment land office within sixty days from the date of service of the notice 
of such decision. In this case the sixty days by calendar expired July, 
4, 1893, and the local office was closed on that day, it being a ee 


2 holiday, and the appeal was filed on the next business day. 


. The office being properly closed on the sixtieth day the appellant was 
> entitled. to file his appeal on the next day. It has been held that: 
“Failure to appeal because of temporary closing of. the local office 
should not injure the rights of the claimant who appeals after the time 
therefor has expired,” (Jas. Mahood, 2 L. D., 211) and in the case at 
bar the local office was lawfully closed. : : 
_ When the last day allowed for the filing of an appeal falls on ete 
or a legal holiday the appellant. pr operly has until the next business 
aa in which to file. 7 
_.- In this case the appellant may have neglected to file belote the expira- 
_ tion of sixty days because of the statute of Utah which provides that, 
the time within which any act of a secular nature is to be computed by, 


excluding the first day and including the last. day “unless the last day: 


igs a holiday and then that is also excluded.” me 
It appears from the record that Johnston has never made any home- a 


stead or pre-emption filing for the land but has some improvements. 2 


partly on the tract involved, which he uses as an adjunct toa tract of 
some five thousand acres of public land unlawfully enclosed for graz- 
ing, but as the question of his right to appeal as a mere DIOkeS iene 18 
not urged, the case will be erEpORer: of on its: merits. | | 
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October 22, 1888, the claimant, Harris, made declaratory statement | 


for this land sowether with the E. 4 of the NE. 4 of the same section, — 
alleging settlement’ October 3, 1888, and on cane 25,1891, after due | 


notice, he offered final proof But for some reason. not appearing in n the 7 
record, his proof only covered the eighty acres involved. 


Wn. Johnston pending said notice of. proof and on June 2, 1891, | 


| filed a protest against said proof char ging a failure on the part of avis as 


_ tocomply with the law as to residence, impr ovement, or cultivation; that 
his entry was for speculative purposes; that pr otestant had valunble 


| improvements on the land and had discover ed and located valuable — | 


mineral deposits on the SE. 4 of the SE.4+ of the land and had: 

expended large sums of ones in improving ‘the spring on the tracb | 
in controversy as an adjunct to his mineral location. — 7 
- Hearing was had at intervals from September 21, 1891, to Mareh 28, sa 
1892. The testimony shows that the possession of J obnston was by an 
unlawful enclosure of over five thousand acres of public land (includ-~ 


ing the quarter section entered by Harris) and used for grazing pur-— : 


- poses.and that his possession was as exclusive of the entire five 
thousand acres as it was of this quarter section, excepting the house 
with possibly a small enclosure around it which he used in connection 
with the grazing business of the entire tract, havin g. his home on 
section five. 
There is no evidence showin g any cultivation or impr ovement what: 
ever other than that accessory to the grazing business. No evidence 
whatever is offered as to Harris’ entry being speculative, or as to John- 
ston having located any mineral on the tract, and the case rests there- 

fore upon the charge that Harris had not complied with the law as to 
— residence, improvement and cultivation. 


_ It appears that from the tine of his entry he ce the iene his - 
home in a house thereon with all necessary housekeeping conveniences, 


— but was back and forth as his work demanded (he being a single man) _ 

aud would be on the land as much as four months ata time aud then — 
away for two or three months, but in 1890 he lived on the land con- 
tinuously for eleven months. But on December 28, 1890, he left to be | 


absent for New Year’s, and on business, for a few days and when he _ 


returned the first week i in January, 1891, his house had been torn down 
and the logs scattered some distance from the foundation. It was a 
log house with plain white pine nent; one window and one oe the 
window having six panes. 


In March, 1891, Harris with his father and wo brothers came. ae | 


rebuild the house and. were driven off by J ohnston and his family by 
threats of shooting, Johnston having his gun in his hands. — 
- ‘In April, Harris sent two. other men with a team to haul the logs 


back to the foundation and rebuild his house but they were driven 


away by the protestant and his family in the same manuer. hs 
Ji ee not areeen" that Harris made any further effort to rebuild 
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- det: that, ‘nor ‘to occupy the land. ‘ Before that, however, ina had. 

_ plowed ten acres, raised crops on part of it, built'some rock wall fora 
-. fence, and built some other fence, made a reservoir fr ici gating part 

of the land and had a log house thirteen by sixteen feet, until it was — 
torn down by some one during Harris’ temporary sieceate? 4 | 
. The fact that he had not resided on the land nor rebuilt his house is 

Satistetorily accounted for and the protestant can not be allowed to 
take advantage of his own acts in preventing Harris’ continued resi- 

dence on the land. | 
—-Your office decision is affirmed; J ohnston’s protest is dismissed and 
Harris’ final proof accepted. 


HOMESTEAD CON1'EST—ABANDONMENT—MARRIAGE. 


SHAFFER v. Fox. 


After the expiration of five years from the date of a homestead entry it is not suffi- 
cient, in alleging abandonment against the same, to follow the words of the 
statute, but it should be clearly alleged that the entryman did not earn his claim | 

' by complianee with.law prior to the expiration of said period. — 

A single woman who makes a homestead entry, and then marries, loses no rights - 
under the homestead Jaw by her marriage. | : : 


é Seoretary Smith to the Commissioner of the General Land Office, March 7 
11,1895. | — (C. W. P.) : 


: zi have considered the case of Bdward L. Shaffer against Addie L. 
. Fox, for merly Addie L. Vale, upon the appeal of the former from the 
decision of your office of the 12th of August, 1893.. The land involved 


is the SW. 4 of Section 2, I. 10 S., R. 39 W., Wa Keeney land district, _ | 


Kansas. 

Addie L. Fox made homestead entry for said land September 29, 
1885. March 3, 1893, Shaffer offered affidavit obs contest, charging 
that Addie L. Fox, formerly Vale: | 
| Has wholly. abandoned said tract; that she has changed. her reside aise: 

from for more than six months since making said entry; that she married one Frank 

Fox before five years had expired, and went to reside with her said husband on ~ 
another tract of Government land before her five years residence had expired.. . 
This affidavit of contest was rejected by the register. On appeal to 
your office, the ruling of the register was sustained, with the modifica- 

_ tion of allowing Shaffer thirty days to amend his affidavit of contest 
No action was taken by Shaffer, and your office dismissed ” the contest. | 
Shaffer has appealed to the Department. __ | | 

‘Your decision is clearly correct. After the expiration of five years 
from entry, the presumption is that the claimant has complied with the 
law and the departmental requirements. It is not then sufficient to 
charge a default in the words of the Revised Statutes (Section 2297), 

but it should clearly appear that if the charge is true, the claimant 7 
- had not earned her claim by a compliance with the law within the term ~ 
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of five. years from entry: ~The. allegations contained i in this affidavit, | 


do not charge that the claimant has abandoned her claim for more than. 
six months before the expir ation of the five years residence required by 
law. After the expiration of five years the claimant is no longer: 7 
a ana to reside upon her claim. | : 

A single woman who makes a homestead entry and ‘then marries, | 
7 loses no rights under the homestead law by her marriage. Hanson ».: 
- Hari (13 L. D., 548); Jane Mann (18 L. D., 116). & ge 
oe decision of ees office is ars aft med. 


AMENDMENT—APPLICATION TO ENLARGE ENTRY. 
SHERMAN A, CHIVENS. 


The right of amendment can not be recognized on behalf of one who makes an entry,. 
and takes less than he might have taken had he informed himself of the Bue | 
of the records of the local office. | 


Seoretary eu to the Commissioner of the Cae Land Office, March - 
ig He — 12,1895, | , (Hi, M. R.) 


= “The record shows that on Fae: 14, 18983, Sherman A. Chivens made — 
homestead entry for the NW. 4 of the SE. 4 and the NE. 4 of the SW. 
4, Sec. 30, T. 27 8., BR. 3 W., Salt Lake City: land district, Utah. 
- On July 13, 1893, the local officers transmitted his application to 
amend, which included the SE. 4 of the NW. 4, the NW. 4 of the SE. $ 
and the NW. 4 of the SW. 4 of the same section and township, which 
| was rejected ie your office on October 19, 1893. 


- The affidavit of Chivens shows that he Ties two hundred iniles Sain. _ 


the land office of the district, and that it was the custom of the settlers 
_ in that vicinity to go to the county clerk of Piute county to make 
. entries of land. That he intended to make entry for the one hundred 
and twenty acres above described, but the township map in the clerk’s 


office showing that forty acres of the aforesaid tract were covered by 


the entry of one Reuben De Witt, he was told that he could only make | 
entry for the eighty acres first above described. | | 
There was no mistake made by the appellant in. the description. of 
the land he desired to enter. ‘Che only mistake shown by the record is 
that the township plat still showed the land to be covered by the entry 
of De Witt, when, in fact, such. entry had, on May 28, 1892, been: 
amended leavin aa ppropaaiel the forty acres now sought to be 
included within the entry of Chivens. — | 
Tt does not appear from the papers submitted } in the case that the | 
map was anew one nor does it appear that the appellant showed due 


| diligence i in making prompt inquiries of the local officers as to the true 


status of the land; but even if this had been done, it is an undecided 
question, as far as i have been able to ascertain from the decisions of - 
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the Department, whether the application would have been granted, as- 
such decisions seem to point only to the correction of errors where the: 
true description of the land was not given, and do not seem to. justify 
the belief that an entry can be amended when the description is correct. 


as to the land intended to be entered, even vee the oe — 


desired to make entry for a larger tract. 7 | 
- In Michael poe a L, D., lec syllabus, 1G was held inter aia, | 
that— : 7 | 
A pre-emption entry, can not be amended to include a tract that was not embraced 
within the original filing and entry for the reason that the pre- -emaptor then enprosod 
that said tract was not subject to such appropriation. _ 


The Department has held in ex parte Kesling (19 L. D. 43) and Rob- 


ert C. Bell (idem., 177), that where the land adjacent is unsurveyed at — ; 


the time of the allowance of the entry, the entry could be amended so 
as to include the settlement of the homesteader, but in no case has the’ 
_ right of amendment been allowed to one who. makes entry upon land 
and takes less than he might have taken had. he informed himself of | 

_ the status of the records of the local office. : 
| Your office decision 1 is — med. 


RAIL ROAD oe eee ITY SELE CTIONS—LN DIAN RESERVATION. 


Ne ORTHERN PACIFIC R. R. Co. oN Revmw) 


_ Under the grant to the Noriner Pacific indemnity. may be taken in one State foe 


losses sustained in another, though said losses might be satisfied from ‘lands: 

| within the limits of the State in which said losses occur. aa 
Selections of indemnity should be mate of pom veyen male ae thereto raneeet 

the lands lost. | 
The Northern Pacific under its erant is entitled to select indemnity for losses caused 

by an unsurveyed Indian reservation. 
: In order that the bases may be specitically designated in such a case the adjacent : 
surveys may -be projected by. calculation over such reservation. 3 


| Beoretary Smith to the Commissioner of. the: General Land Office, Marck: 
(J. 1. H.) | eo ees 1895. Pe ayy CE O,) 


_ Thave before me a motion, filed by the Northern Pacific Railroad 
Company, asking a review ma reversal of departmental decision of 
October 14, 1893 (17 L. D., 404), in the matter of its list No. 16, of 
indemnity selections filed in the local office at North ee Wash 
ington, on the 11th of October, 1888. | 3 3 
— Said selections, embracing in ‘the aggregate 21, 102.20 acres in what 


ae 


is now the State of Washington, had for bases. losses designated in the 7 


Coeur d’Alene Indian Reservation, in Idaho , having an estimated area 
altogether of 21,120 acres. in 3 ae 
Your office held. the selections fot cancellation, for the reason ‘that 
| the losses are not arran ged tract for tract. | | 
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| . The Desarenent on appeal, eonenwea 4 in the view that aie losses 
- should be so arranged, but said that were there no other objections to 
‘the list, the losses might be rearranged. | 7 
It ian other objection, however, in the fact that indemnity had 7 
| been selected in Washington for losses in Idaho, and held that indemnity 
selections of land in one State for losses in another can not. be allowed, | 
until it is first shown that the losses can not be satisfied within the 
limits of the grant in the State in which they occur. 
The company in its motion for review earnestly objects to the above 


Se ‘ruling as placing a limitation or restriction upon the company in makin g ce 


its selections not contained in or contemplated by the grant. 
- There are several specifications of error which present the questions | 
| involved in different forms, but they need vot here be set out in full. — 
' The motion has been elaborately argued, both orally and ay: brief. © 
The brief presents for consideration three propositions, viz: i f 
1. The right of the company to select indemnity in the State of | 
Washington in lieu of losses in the State of Idaho. | | 
- 2. The right of the company to select indemnity in liew of losses 
caused by an unsurveyed Indian reservation. 
3. The necessity for specifying losses tract for tract within the selected 
lands. 7 


The first. subetion: as has ‘been seen, was , answered in the negative, _ 


in the decision a review of which is. puck with the qualification: 

“until it is first shown that such losses can not be satisfied from one 
lands within the limits of its grant in that State.” | 

_ The company contends that the grant of J uly 2, 1864 (13 Stat. , 365); 

” places no State line limitations on the right of selection, but that ander 
said act indemnity may be taken in one State in lieu of losses in another, 


although such losses might be satisfied from lands within the limits of © : 


the State in which said losses occur. 7 : : 
: After careful consider ation of this proposition, Tam jg’ to con- | 
cede the correctness of the position thus taken, and to regard the ques- — 
tion as settled by the opinion of Attorney-General Garland, which was _ 
adopted by my predecessor, Secretary Vilas (8 L. D., 13). That opinion — 

was in response to certain questions asked by this Department, relative 
to the Northern Pacific grant, one of which was: “Can selections be — 
made within the first (indemnity) belt for losses outside the e particular : 


_ State or Territory in which the same occurred ?” 


_ The Attorney-General replied that indemnity salectanet may be made. 
within the first indemnity belt, irrespective of State or Territorial lines. 
After naming the. statutory limitations: or conditions in the matter of 


= indemnity selections, he says: 


. These are all the limitations or souaitions prov jded for ty the act of 1864, pabioct 
- to which the right to select is granted. Interpretation will not warrant the adding 
_. of another limitation that the lieu lands must be selected i in the same State or Ter- aa 
ritor y in which the lands were lost. : a 
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~ In the decision sought to be reviewed that opinion was referred to, 

but was treated as not in conflict with the holding of said decision that — 

selections could not be made outside the State. in which the losses. 
occurred until it was first shown that. the losses could not be satisfied — 
within the State. The distinction drawn was that the question sub- 

mitted to and considered by the Attorney-General was, whether under 
any circumstances selections might be made within the first indemnity | 

- pelt for losses outside the State or Territory in which the same occur. 

_ After a careful examination of said opinion, I am now led to the con- 
clusion that it was intended to be and was a broad and general answer, © 
without limitation, condition or qualification, to a general question. No 

- restriction or exception is mentioned or implied in the opinion, and | 

Secretary Vilas seems to have understood that none was intended, for, 

in adopting and acting upon it, he said the opinion of the Attorney- | 

_ General is to the effect “that indemnity selections may be made within 
_ the first indemnity belt, irrespective of State or Territorial lines.” 

The adoption of this view eliminates all question of State or Terri- 
torial lines from this case. — 

‘It has for years, however, been the doctrine of this Department that 
‘in all kinds of railroad grants providing for indemnity, the selections | 
must be of lands subject thereto nearest the lands lost. | 
In general circular of instructions, relative to railroad indemnity | 

selections, approved by Secretary Lamar, ee 4, 1885 oe L. D. 1 90), 

‘It was said, among other things: 

When deficiencies éxist, for which indemnity is allowed by law, the lieu seine: 
-tions must be made from vacant unappropriated land, within proper sections and 
_ limits, nearest the granted sections in which the loss occurred, | 

These instructions applied. to the N orthern Pacific i sha common with 
other roads. | | 

_ This rule was adhered to by Secretary Noble in the case of the Atlati- 
tie and. Pacific Railroad Company, decided March 29, 1889 (8 L. D., 37 5) Pee 

. That company has a grant very similar in its provisions to the pa 
to the Northern Pacific Company. ‘See also case of Chicago, St. Paul, 
_ Minneapolis and Omaha Railway Company, 10 L. D., 147. 

In the case of.-Wood v. Railroad Company (104 U. 8., 329), the 

Subrome eourt ae under consideration. a grant. of quantity held 

~ that: | a a 
Although there Was DO express jisaitation of the distance from the road daemeniel 

the land was to be selected, it was necessarily implied that the selection should be 

made of alternate sections nearest the road, of which the land had not been pre- . 

viously sold, reserved, or otherwise disposed of.. The company was not at liberty 

to pass beyond land open to its appropriation, and take lands farther removed: from 

its road. In all grants which are to be satisfied out of sections along a line of a 

road, it is necessarily implied, in the absence of specific designation otherwise, that. 

the land is to be taken from the nearest undisposed sections of the character men- 

- tioned. Such grants give no license to the grantees to roam over the whole public 


domain lying on either side of the road, in search of land desired. The grants must 
be satisfied out of the first land found which meets the conditions named. | 
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‘On principle and by analog gy the doctrine of that « case is applica ° 


7 m this, and should govern. 


We next have presented the eaecon Do the ‘ian aheaced in 
list No. 16 coive within the rule above laid down—i. e. , are they, within 
the meaning of said rule, selections of lands subject: to selection near: 7 

est the lands lost in the Coeur d’Alene Indian Reservation? _ 

They are in the North Yakima land. district, Washington, and there- 
ore quite a distance from the Indian reservation. it may be that 
there are sufficient available lands nearer those given as a basis for 
Selection to satisfy all the losses. if so, these selections must fail on 
the basis given. As to whether there are sufficient lands available for 
selection nearer the lands lost than are the selections made, is a ques- 
tion which must be determined before it can be known whether list 16 
can stand, 

According to the rule laid down in the set ie on in this case, 
it would devolve upon the company to make the showing that it can not 
get indemnity lands nearer those lost than are the selections in list 16, 
before it can get favorable action on said list. But as this isa question 
-to be answered after an examination of the records of the land depart- 
-ment, I think it should be determined by your office. In the examina- 
tion to be made looking to such determination only such lands within 
the indemnity limits should, in my opinion, be taken into the ealcula- 
tion as are available for sélection, by which is meant surver yed lands 
subject to selection. Atlantic & Pacific R.. R. Co., on review, WW L. 
(D. 313. 
~ This I consider a proper interpretation and. apollesiea of the ines in: 
_ view of the provisions and requirements of section six of the grant rela-_ 
tive to survey. That section evidently contemplated the survey of the 


lands within the limits of the grant as promptly and rapidly as possible, 


- in order that the company might get the benefit of its grant; and to © 


a hold that. selections of indemnity must be indefinitely postponed: because 


of delay in. making surveys would be a harsh ruling, and one, in my 
judgment, not in harmony with the spirit and purpose of the law. 
' The next question presented by the argument of counsel is, that as 
to the right of the company to select eenty for losses caused by an 
unsurveyed Indian reservation. a + 
This was not passed upon in the or ‘ihe decision, it not being neces- | 
Sary in the view of the case there taken, but it was raised and an inti- 
mation of doubt ss as to the eet to make selection in such 
CASe. 
~ Upon fall spisiieraten: Lam satisfied that the om does exist. The 
only possible objection to: it would be the want of ability to know or 
ascertain the area of lost lands. But that area may be readily ascer- 
tained, the boundaries of the reservation being oe The ESone i? 
: objection, therefore, sappears. | 
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| ries one aiestian remains—viz : Are the losses in ‘the presént list No. 
16 sufficiently designated? 
| Said list is not now before me, but counsel state, in quotation, ‘that 
| they are designated as follows: Hh ; : 
"AML sections, 3,5, 7, 9, 17, 19, 21, 29 and 31, townd6 noith, range? west: Allodd: num- 


bered sections, town 48 north, range 2 weats All sections 7, ” 18, 15, 17 and 19 in 
township 49 north, range 2 west. | 


The area in each township is is given, ‘itis: said, ae the gross area’ is 
put down as 21,120 acres. . | 
As has been said, your office fect on appeal from which nee 
‘mental decision now under review was rendered, rejected the list for — 
the reason that the losses were not arranged tract for tract with the 

_ selected lands, and the Department on appeal held that, there can be 
no question but that its decisions (citing cases) require that the losses’ 
must be stated tract for tract with the selected lands, in no case exceed: 
ing a section, but further said: ‘Were there no other objection to the 
list, however, a re-arrangement of the losses might be allowed.” 
a see no good reason for changin eg the holding above referred to, pro- 
vided a statement of the losses tract for tract as required is practicable. 
The lost lands are in an unsurveyed Indian reservation, but the sur- 
rounding lands appear to have been surveyed, and I see no reason why 
the surveys may not by calculation, and without difficulty, be pro- | 
' jected over the reservation so as to specifically describe the lost sec- 
tions tract for tract. with the selections. The regulation of August 4, 
1885 (4 L. D., 90), and the holding of the Department in the case at 
bar, will be adhered to on this point, and; if in adjusting the list and. = 
adjudicating the same under the views herein expressed .no other objec- 
‘tion be found, a re- arrangement of the list, in accordance with the. 
' order made in the case of La Bar 0. Noikere Pacific Railroad Com- 
pany (17 L. D., 406), will be allowed. 7 
The. accion of October 14, 1893, is. modified to conform to the 
rulings herein made, — 


RAILROAD GRANT—CANCELLSIT N= ACT OF APRIL #1, 18 76. Pi . 
The# oan KX ok CVi PU, eX “fs Op Cee tne: wheel pen 
<i NortvERN PaciFic RB . RB. Co. agp ee | 
Gayot Cboewanfibe Ag ATE! SSD 
The effect of a an’ aaa of. acaintions is not impaired or dimixti ished by failure 
to formally note of record the cancellation of th€ entry in question. ane 
An entry erroneously allowed to remain of record after final judgment of soneellas | 
| tion can not operate to except the sand coyere: thereby from the subsequent . 
effect of a railroad grant. 
The confirmation of entries under section 1, act of April 21, 1876, is. Agia for the 
. benefit of. the individual claimant, equaitaonéd upon his compliance with law,. 
. and was not intended to confirm the entry absolutely, as against the right of the 
company, so as to except the land from the grant in favor of any other settler. 
- .The case of the Northern Pacific R. R. Co. v., Burns, 6 L. D., 21, overruled. 
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a Secret y Smith to the. Commissioner of the General Lund. Ofte, March 
eget m® - 12, 1895. | - = cae) a 


- This case eed the an to the W. + of the NW. i Sec. 33, T. 1 N,, 
RE. , Bozeman, Montana, which is within the limits “of the grant to 
the } Northera. Pacific Railroad: Company as definitely located July 6, 

1882, and was also within the limits of the withdrawal upon map of 

| general route filed February 21, 1872, but notice of said withdrawal was | 
not renewed at the local office until-May 6, 1872. | 
The tract is claimed by the Northern Pacilio Railroad. Gonbsiy: asa 
part of its grant, for the reason that at date of definite location it was 


- not reserved, sold, granted, or otherwise appropriated, and was free 


from pre-emption, or other claims or rights. So far as appears from the 
_ record, the tract was free from claim at the date of the grant to the 
company, July 2, 1864 (13 Stat., 365). | 
he records of your office show that Silas H. Murray made emestoan | 

— entry of the tract in controversy, with other land, April 22,1872. On 

- November 22,1874, his entry was held for cacolaiicn as to the land in 
| controversy, for conflict. with the withdrawal apen pene: route, and 
no appeal was taken from said action, 7 

On February 9, 1885, the local officers forwarded the relinquishment 
-. of Murray as to the fact: in the even section, which was accepted by 


_ the local officers, and his entry as to said tract. canceled upon the — 


~ records of the office. 

On April 2, 1885, your office Per the bea officers to angen 
Murray that the decision of November 27, 1874, holding the entry for 
— cancellation, had not been declared final as to the tract in the odd num- 

- bered section and that he might submit proof of bis qualifications as a 
settler and to show compliance with the homestead law, if he desired 
to have his rights to said tract considered under the act of April 21, 
1876 (19 Stat., 35). Murray took no action upon this information, and — 
- your office farther instructed the local office to. ascertain. whether — 


— - Murray was still residing upon and claiming the land. 
The local officers, on February 18, 1890, reported that Murray was 


not residing upon the land, nor pitas it, whereupon your office, by 
-. the decision appealed fr ae assumed to cancel the entry of Murray as 
to the W. 4 of the NW. 4 of said section 33, and directed the local 
officers to note the same upon their records. | “s 
On December 21, 1886, the Northern Pacific Railroad Company | 
applied to list said. tract as part of. its grant, and said application was 
rejected, because it was covered by the homestead. entry of Silas Ht | 


_ Murray, from which action the company appealed. 


‘Your office, by decision of March 4, 1890, affirmed said action of the 
local officers, holding that the tract was excepted from the withdrawal 7 
on general route by a valid entry capable of being perfected under the 
act of April 21, 1876, and ther said ouny pe of record and unean- — 
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- eeled at; date of definite location excepted the tract from the operation 7 
of the grant. - pp i 

From this decision the company appealed, assigning tie following. 
grounds: of error: we 


1, Error to rule that “ Sat the date of the receipt of the notice of. withdrawal upon eo 


general route at the local office May 6, 1872, there was a valid homestead entry exist-_ 


ing upon the said tract which was capenie of PpOuIe into a Beueny under act eee es 


April 21,1876.” 

2, Error to rule that “ the said ant being of record and uncancelad; J uly 6, 1882, 
| excepted the land from the operation of the grant upon definite location.” - 

3. Error not to have ruled that the entry of 3 Murray was s unlawéul, because male 
after the filing of the map of general route, | i 
_. 4 Error not to have ruled that the entry being unlawful and Muneay not asking _ 
. or seeking thé benefits of the act-of April 21, 1876, it could not take the land from. 


the grant to the company. 


5. Error in not pooceniane the right of the company to list said land as s part of 
tts grant. . | 
~The entry of Murray as to the tract in controver sy was held for can- 


| 7 cellation by decision of the Commissioner of November 27, 1874, sub- : } 
'. ject to the right of appeal. to the Department within sixty days. No 


‘appeal was taken by Murray, and by such failure to appeal within the 
time required by the rules, said judgment of cancellation became final. 
_ Said decision was not an order or rule to show cause why the entry 
should not be canceled, but an adjudication by. the Commissioner can- 
celing the entry that iehe have been vacated upon appeal to the Sec- - 
- retary, but which by failure to appeal becamie final: The act of entering 
‘upon the records the former cancellation of such entry was merely 
ministerial, not necessary to the finality of the judgment, and the failure 

to make such formal entry could not in any manner impair or diminish — 
the force and effect of the judgment of cancellation. It was therefore 
error to hold that the entry of Murray was uncanceled at the date of 

definite location of the road. _ | _ és 
_. Your office held that at the date when notice of the withdrawal upon 


oe general route was received at the local office, the entry of Murray was 


a valid homestead entry, existing upon said tract, which was capable 


_. .of ripening into a patent under the act of April O1 1876, and which — 


 theretore excepted the tract from said withdrawal. -_ 
- Conceding that said entry might have beer confirmed under the act 
of April 21, 1876, if the entryman had availed himself of the provisions _ 
of the act, yet ihe. entry having been canceled, and no effort having 
been made to perfect title to said entry under the provisions of the act, 
there was no claim existing at date of definite location that a oule: 


at except it from the operation of the grant. 


‘Under the 6th section of the actof July 2, 1864 (13 Stat. , 365), making | 
the grant to this road, the filing of an approved map of general route | 
- with the Secretary of ‘thie: Interior was the only act required to make | 
the withdrawal provided therein effective. Upon the filing of such map 


the statute itself withdrew from sale or pre- emption the odd sections a 
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_ eens Seated within the prescribed limits, which qrihasawal became. 
effective from the date of said filing, and was not dependent upon the | 
act of the Secretary formally announcing their with drawal, which only - 
gave publicity to what the law itself declared. | 


After such withdrawal, no interest in the lands granted can be aequeed. against 
the rights of the company, except by special legislative declaration, nor, indeed, in 


the absence of its announcement, after the general route is fixed. Buttzv. Northern. _ 


- Pacific Railroad Company, 119 U. 8., 55; St. oa and. Pacific Railroad neers v. 
- Northern Pacific Railroad Company, 139 8 


Your office held, however, that fier rig sti of Murray to have his entry 
perfected andertne act of April 21, 1876, was such a right existing at | 
date of definite location as would except the tract absolutely from the — 
operation of the grant, whether he availed himself of the provisions of © 
the | a ‘not, citing Northern Pacific Railroad Company v. Burns, 6 
> ee, 

The ia section of the act of April 2 Al, 1376 (19 Stat. , 00), provides: 

That all pre-emption and homestead entries, or entries in compliance with any law 
of the United States, of the public lands, mace in good faith, by actual settlers, 
“upon tracts of land of not more than one hundred and sixty acres each, within the | 
limits of any land-grant, prior to the time when notice of the withdrawal of the 
lands embraced.in such grant was received at the local land-office of the district in 
which such lands are situated, or after their restoration to market by order of the 
General Land-Office, and where the pre-emption aud homestead laws have been com- 
plied with, and proper proofs thereof have been made by the parties holding such 
tracts. or parcels, they shall be confirmed, and patents for oe same shall i issue to the 
parties entitled thereto. 

It is clear that this act was intended solely for the relief of bona jfide 
settlers who had made ‘entry of lands within railroad limits without 
notice of the withdrawal, and who had complied with the law, and was 
not intended to limit or restrict the right of the road, except so far as 
it conflicted with the claims or rights of bona fide settlers, who had 
made eutry subsequent to the withdrawal for the benefit of the road 
and before notice of such withdrawal was received at the local office. 

The language of the act does not indicate that it was the intention of 
Congress to add any other condition to the grant than what is expressed — 
in the granting act that would except from the operation of the with. 
drawal lands to which the right of the company had then attached by 
force of the statute, except so. far as to protect the pre- emption and. - 
homestead entries of bona fide settlers, who made their entries prior to- 
receipt of notice of such withdrawal at the local land office, and who 
had complied with the law under which the entry was rade: It is 
purely a remedial statute for the relief of the. individual claimant, who 
is required to show compliance with the pre-emption or homestead law — 
as an essential requisite to confirmation of the entry under said act. If - 
the entryman had failed to reside upon the tract entered and to other- 


wise comply with the law under which the entry was made, it was not 


- confirmed, and, hence, if at date of definite location the entryman had — | 
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not complied with, the law, his entry would not be such a claim as would 
except the tract from the grant, even in favor of the entryman himself. 
_ The construction given to this act by the decision in the case of 
Northern Pacific Railroad Company v. Burns, 6 L. D., 21, and in the 
_ case of Jacobs v. Northern Pacific Railroad Company, ib., 225, is that 
the act confirmed all entries made prior to the receipt of notice of with- | 
drawal at the local office, and that entries remaining of record uncan- 
celed at date of definite location excepted the tract from the operation 
of the. gr ant, although the Saute did not avail himself of the benefit . 
of said act. - =. 
‘This ruling is not sustained by the lan guage of the act, the clear a 
aad purpose of which was to confirm only such entries where the law 
had been complied with and proper proofs have been made of such 
compliance. by the parties holding such tracts. The confirmation was 
solely for the benefit of the individual claimant, conditioned upon his 
compliance with the. law, and was not miended to confirm the entry 


Pay absolutely as against the right of the company, so as to operate as an — = 


i exception to the grant in favor of any other settler. Olney ». Hasung: - 


and Dakota Railroad Company, 10 L. D., 156. 


_.. _This.view seems to be clearly in aceon with the former rulings af the 7 

Department, a8 announced in the case of St. Paul, Minneapolis and — 
-. ‘Minnesota Railway Company v. Evenson, 5 L. D., 144, and cases therein 
-. cited. The case of Northern Pacific Railroad Company v. Burns, supra, © 


and other cases ruled thereby being in conflict with such former ruling, 
and with the decision in the case of Olney v. Hastings and chaps 
Railroad Company, supra, they are hereby overruled. | 

Your office decision is reversed. 


 HoBsss v. GOULETTE ET AL. 


| Motion for review of departmental decision of April Al, 1894, Li Ds 
409, and rehearing therein, denied by Secretary Smith, Nateh 12 | 1805. 


Be ee en ee ees . 
JOHNSTON v. LEAVENWORTH. 


A party who seeks to invalidate a written eoiohas: of his teres in a tr nat of jag on 
the ground that it was obtained from him while in a state of intoxication, must 
establish the fact that he was at such time deprived of the use of his reason and. 
understanding through his intoxicated condition. | 


Secretary Smith to the Commissioner of the General Land Office, Mar ch | 
“A Jaded): — 12, 1895. -_  (E. M. RB.) 


_ This case involves the NE. 4 of the NW. 4, , Sec. 12, T. 24. N., R17 E., | 
W.M,, , Waterville land district: Washington. | 
| “The plat of survey of this township was filed in the local office } 
— March 6, 1893, 7 
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“The record shows that on October 7, 1892, Charles F. Teac ae 7 
located Valentine scrip on this tract; that William 3, Johnston, May 3, 


1893, made homestead. application to enter the land in controversy, | 
alleging settlement on April 25,1892; that soon thereafter. he built a 


house on the land which was destroyed; that a second house was built 
which was also destroyed; and that ae had neon oe eway from the a, 


| place by threats of personal violence. 


A hearing which was ordered for J uly 28, 1893, was render et unnec- ; 


. essary by Leavenworth filing on July 14 ,1893, the waiver and surrender 
executed, by William E. Johnston, of all claim or interest in the land. 


ae Upon receipt of this abandonment of claim by the contestant, the local. 


eer, : . 


of liquor. 


oe closed the case. 

July 15, 1893, William EH. Johnston, the ‘appellant nereth, filed a 
motion. praying for the eranting of time in which he might show that 
the walver was not ag Renn act, but was induced by fraud and 


or ae 
Re eR ane r! seat 


eee 


Upon the showing thereafter eae your office ordered a hearing 
upon the original ground of contest and to ascertain the true facts 
surrounding the execution of the waiver of claim to the land. 

The case then came on for trial on October 16, 1893. For the pur- 
poses of this decision it is only necessary to inquire into the facts sur- 
rounding the execution of the waiver, and upon this question the local 
officers found as follows: : 


1st. That Johnston executed the withdrawal i in the of. Spokane, Wash ington, 
on the 10th day of July, 1893. 

2d. That he read the relinguishment, or withdrawal, before signing it, and was 
fully aware of its contents. 

3d, That he was in a normal condition of health and mind and neither dean: nor 
in fear of bodily harm. _ 

4th. That he was paid and accepted as a acueiieration for. executing the with- 
drawal the sum of three hundred and thirty dollars. | 

From these facts we find that the affidavits alleging duress i in opening the relin- 


quishment, are not sustained. We think the withdrawal should be accepted and 
— the case closed.. This seems to us in line with Hag anv. Severn, 15 L. D. » 451. 


Upon appeal, duly filed. by Jobnston, your office decision of May 21, 
1894, was rendered, wherein you affirmed the finding of facts of the 


car officers and. sastainod their application of the law. From this — 


decision Johnston again appealed, alleging error, substantially, of fact. 

I have carefully re-examined the evidence, and whilst it is not of the 
most satisfactory nature—the witnesses being principally parties in 
interest to this suit—yet, in view of the fact that the local officers have 


- the best opportunity of forming a just estimate of the value of the dif- 
ferent witnesses’ testimony, and of the well established rule of this 


Department that the concurring decisions of your office and the local 
office upon a question of fact—where the evidence is conflicting—will 


_. mot be disturbed unless shown to be against the clear preponderance of 
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4 the evidence, I am. of ane that the judgment appealed from should 7 


: be affirmed. 


| _'The mere fact that the land i is ea Peet forty to fifty thousand agi 
Jars, and that the waiver. was secured for $330.00 is not in itself, aS 
. argued by counsel, evidence of fraud. It may be that Johnston had no 
such case as would have Se in his securing the cancellation of the | 


Valentine scrip. . 


An application for rescission of an agreement 18 not al fatter of. right : 


upon the part of the petitioner, but must be addressed to the sound dis- 


cretion of the court, to be granted or refused upon what appears to be “¢ | 


just and proper. “Mortlock v. Butler (10 Ves., 293.) 


‘It is not enough to show that the party executing. a written instra- 
= ment was drinking at the time, or was even intoxicated; the showing 
must go f further and present “excessive drunkenness, where the party: 
ig utterly deprived’ Of the use of his reason and understandin 1g.” (Story’s - 


weer te at I NERS ON SA ay ae a en ameph ne thet weg etal tad LMT 


A ee ol wae 


Equity Jurisprudence, Vol. L , 231, \ The evidence makes no such show-. 


foe ing’; on the contrary it is not even oud shown that J ohnston was ab 


— all intoxicated. 


There is contained in. | the record the ssaUliCatioll of Jaimes Reid ie _ 


“tnake homestead entry of this tract, together with his affidavit that 


‘the defendant herein located his scrip by false and fraudulent showing, 


but inasmuch as your office decision. failed to pass upon this question, 
and in view of the fact that in the settlement of public land questions 
a decision by you is contemplated, prior to the final judgment of the 


a Department, this poriee of the record i is returned for your consideration. 


J udgment affirmed. 


CONTEST—COS TS—MOTION TO DISMISS. 
FLANSEN ». NITSON EL AL. 


If at any stage of the proceedings in a hearing ‘ton to closing the same, the con- 

testant waives his preference right of entry, or declines to pay the costs, as 

_ Tequired under Rule el of Practice, the case should proceed as though begun 
under Rule 55. — 


Where the defense, without introducing ev iden ce, files a motion to dismiss, which is | 


- sustained by the local office, and such action on appeal is found erroneous, judg- 


ment should not be rendered on the testimony submitted by the plaintiff, but 


the case should be renanded with EOppOr tuuity g given to the defendant to submit 

his veecuony: 7 _ | _% 
| Crore y § mith to the Commissioner of the General Land Office, Marck 
(LE) 1 1895. — (J.L. MoO.) 


- This record prescate ‘the appeal of Nels Hansen from your office -_ 


| deession: dated. June 8, 1892, in the case of said Hansen v. Andrew 


- Nilson. add R. Wréeiian, involving t the NE. x See. 28, T. 2LN,, , R. ow, 


| ce a Washin meee 
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On, Novemne:: 14, 1884, Andrew Nilson made aan entry dar the 7 
7 timber and stone act of i une 3, 1878 (20 Stat. , 89), for the said land. 
On October 5, 1889, Nels Hansen ‘filed his affidavit of contest against — 


: said entry, alleging that the tract was good agricultaral land and not. _ 


~ gubject to entry under the act of 1878, supra. Hansen also asked a | 
hearing to enable him to prove said allegation, “with a view to the — 


cancellation of said timber land entry, and securing a preference right — : 
_ to file thereon.” Upon the record of a hearing (at which the contest- 


ant appeared and submitted testimony and the entryman — made 


default) had on said contest, the local officers by decision dated Febru- a 


ary 3, 1891, found that the entry should be canceled. 


Subsequently, upon application of L. R. Freeman, claiming a as trans-" ; 


pies of said entryman. your office by letter dated October 12, 1891, 
ordered a rehearing. Ther eupon, after continuance, the cont Sane aa | 
Said trausferee, appeared with counsel hetore the local officers ea aa . 
10,1892. | 
“The contestant submitted the testimony of several witnesses and 
rested. | — 
~The register and receiver then decided. iat waters seine the — 
contestant advaice the costs for defendant’s testimony. This the con- 
 testant refused to do,and at the same time, bis covmnsel waived “all — 
preference right that may accrue to him under the act of May 14, 1880,” 


and moved that the hearing be proceeded with, each par ty to pay the. 


~ costs of bis own testimony. | 
. The local officers overruled said motion and on motion of counsel for. 
the defence, dismissed the case. | am 
The contestant appealed, wherenpon your office = its said decision ae 
of June 8, 1892, affirmed said action and directed that he (contestant) — 
de allowed at sixty days to cither make the mrs! oe or appeal” ye 
from said decision of your office. 5 eae 
— Hansen filed the pending ippeal. 


~ Your office held, in effect,.that under the prevailing authorities 
‘Hansen’s contest came Sein the purview of section 2, of the act of - | 
May 14, 1880 (21 Stat., 140); that payment of the land office fees. beinga 


erage +e to the pr efer red right provided for by said section, Hansen 
must pay the costs hereinbefore referred to, and that his waiver of said eh 
right could not operate to relieve him of such liability. © i 


I do not concur in that view of the interests involved in a antes: 


ease. Where a contest, commenced under Rule 54, has been sustained 
by the testimony ottered by the contestant, the claimant i is put upon his | 


defense, whether the contestant claims the pr eference right or not. If ; 


7 at ally stage of the proceedings prior to closing his case the contestant : 

waives the prefer ence right of entry, or if he should decline to pay the 

cost, as required by Rule 54, the case should proceed as if it had been 
commenced under Rule 55. There is no rule to force contestant to pay — 
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| all. costs of the proceeding if he anoeld s waive the ‘preferences right of. oe 
entry, and if he should refuse to pay all cost as required by Rule 54, 


he would then forfeit: the preference right, and the governnient would a7 


continue the prosecution of the case if the testimony submitted by the ae 


‘eontestant showed that the claimant had failed to comply with the law. 
The government is a necessary party to every proceeding under a 
—contést, and it is the duty. of its officers to guard and conserve its 


__ interests as they may appear. Where a contestant at any stage of the ae 


proceeding drops out of the case, leaving a record of testimony clearly 


_ showing that the entry should be canceled, it is the duty of the gov- 


~ -ernment to aet upon it and to cancel the entry, and to restore the land —. 


to the public domain. 


In the case at bar, the testimony of. tne witnesses introduced by the ee 


contestant shows that about half the tract in controversy is “bottom 
land,” with rich soil, that “would raise such crops as grow in this coun-_ 
try. and climate abundantly: ” Upon this there is. 4 small growth of 

_ brush and trees scarcely larger than brush—salmon-brush and huckle- 
berry, with a “few scattering trees” of “branchy fir” and hemlock; 

one witness says, “all: rotten, limby, and knotty stuff—I wouldn’t think | 
of putting a road in there for it.” The other half of the tract is some-_ 
what higher ground, with soil not quite so deep and rich as the bottom-— 


- land, but yet quite productive; witnesses owning land in the vicinity ~ | 


testify that they have raised crops upon similar: land that “grew 
| abundantly ;” such land has been shown by experience to be excellent. 
_ for fruit raising; there are no high -hills, or ravines, or other obstacles — 
to plowing the whole of it; one could drive all over it with a team and — 
wagon, if the trees were out of the way; the upland is better timber — 


_ land than the “bottom-land,” but the trees are small and seattering— 


_ “young sapling timber not very large, and once in a while an old 
growth of timber mixed in.” There is a great vagueness in the testi- 
mony as to the height or diameter of the trees, or the number to the 
acre; but the uniform tenor of the ‘testimony is that as a whole the 
_tract is very poorly timbered, and is very good agr icultural land—some 
of it excellent. 
.. The object of the hearing was to establish the illegality of the one. 
~ and asa prima facie case was clearly made out, the contest should have _ 
proceded to judgment. It would appear, from the testimony taken, | 
that the entry should be canceled; but it would be error to. caucel it 
without allowing the entryman an ppnostuity to rebut the pre oof offered ; 
against him (James Copeland, 4 L. D., 275). The record is therefore — 
herewith returned, and you are: inetracted to remand the case to the 


= local officers, whom. you will direct to. continue the heari ing, at as early - | 
a date as practicable, after giving all parties due notice.of the same. 


If at the time set for the hearing the defendant should appear and. offer . 
evidence, t the local officers will render such decision as shall ‘seem to 


200 DECISIONS RELATING. TO THE PUBLIC LANDS, | 
them ‘proper, in view of the: entire ocr ‘if the ceerent should offer | 
~ no evidence, then, in view of the testimony heretofore offered, the entry | 


_ should be canceled. 
The , decision of your office i is modified as s above indicated. 


ha 


--Froop Er AL; 2, NonHtwRN PACIEIO. R R. G6: 


ca Motion for review - of departmental decision of October 9, 1894, 19 ie 7 
_D., 227, denied by Secr eae! we March 12, 1895. 


er 


PRE- EMPTION ENTRY_EQUITABLE ACTION. 


EK. KRAEMER ET AL. 


A pre- aan entry erroneously allowed of ene reserved for the Denefit of a ail 


road grant, and subsequently canceled on account of its illegal character, may 
be reinstated with a view to equitable action thereon for the protection of &@ 


bona fide transferee, it appearing that the right of the railroad company has been 
_ forfeited by. statutory enactment, and that the land has been restored to the : 
| panne domain. : | , ? 7 


; Seeretary “Yy Smith to “the Commissioner of the General Land Office, Maren | 
(OL H) | ERO sn pines a W. 0.) 


With your paiee létter-or a uly 27, 1893, were ioreauden the papers 
in the matter of the appeal by Mrs. EK. ‘Kraemer, assignee of Jacob 
— Gunilich, for the re-instatement of the latter’s: pre- emption entry cov- 

ering nie N. § of the SE. 4, Sec. 11, T. 14 S., R. 18 E., New Orleans 

land district, Louisiana, ea anity was canceled for conflict with the 
grant for the New Orleans, Opelousas and Great Western Railroad ; 

Company, by your office letter of September 12 , 1860. 

This land was within the indemnity limits of ‘the grant made by the 


act of June 3, 1856 (11 Stat., 18), to aid in the construction. of ar ae a 


from New Orleans by Opciones to the State line of Texas. ‘ 
This grant failed to designate the particular sections within: the | 
- indemnity limits from which selections were to be made in satisfaction — 


of the same, and the election was left to the company which succeeded _ 


to that grant to specify from which it would make selection, whether of . 
- the odd or even numbered sections, and on April 1; 1897, une company: | 


a elected to take the odd numbered sections. 


The line of road had been definitely located on December 5 5, 1856, and a 
the lands had remained in a state of reservation since May 31, 1856, SO 
that, wider the rulin gs then in force, it was held that the company’s | 
_ right to the odd numbered. sections within the indemnity limits a re 

from the time of its election, namely, April 17,1857, 3 Ss 

For some reason, however, Jacob Gumlich was permitted by the (oeal 7 
| officers on prey 15, 1858, to file pre- emption a statement for the. 
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+ tract andes ponaiden Stow: in which sa csinent he alleged settlement. on 

. April 15, preceding, and on May 18, 1809, he made proof and. payment — 
thereon a cash certificate No, 3465 nee upon said pre- -emption claim 
on that date. 

Said entry was clearly illegal, have been mace after the Seaton 
of lands on account of.the grant, and on October 17,1859, the tract 
under consideration was certified to the State on aout of the grant | 
— without apparent notice of said entry, the same not pean been can- 
celed until September 13, 1860, as before stated. 

It now appears that on Jane 14, 1859, after the issue of certificate, 
Gumlich transferred the land nage consideration to the husband of 


~ Mrs. KE. Kraemer, the present applicant, and the land has since been ae ; 


held by the Kraemers, who have made. the same their home, paying 
taxes thereon to the State. | 

On March 15, 1877, Mrs. Kraemer applied to have the cash entry by 
_ Gumlich re-instated, ‘which application was - rejected by your office let- 
ter of March 22, 1877; from which action she appealed. Said appeal | 
— does not appear to have ever received na ation by this Depar tment | 
— until the present time. 

It might be here stated that the grant made by the act of J une 3, 
1856, supra, was forfeited by the act of July 14, 1870 (16 Stat., 277), and. 


the title resumed as to all lands which had not been lawfully disposed : 


of by the State under said grant. 

In submitting said appeal, your office letter of July 27, 1893, ntiibes: | 
that on February 24, 1888, the governor of Louisiana. jeconveved the _ 
land in question to ihe United States. It must therefore be held that 
_ this land was in no wise incumbered by the act of 1856, supra, and that 


— the same is subject to disposition as other public land under mae ter ms 


_ .of the act of forfeiture before referred to. 
- Your office letter of July 27, 1893, before referred to, suggests that 
the entry under consideration ae Dé re-instated under the provisions —. 
_of the act of March 3, 1887 (24 Stat., 56). Said act provides only for 
the reinstatement of entries erroneously canceled for conflict with rail-— 
road grants or withdrawals, and as this entry was not erroneously _ 
canceled it can not be held to. come ‘within the nena of the 
provisions of said act. | 
It seems to me, however, from a careful consideration of the iaatier: 
that the facts presented show Mrs, Kraemer to be entitled to Sqaitabls 4 
relief. Gumlich was permitted by the local officers, as before stated, — 
to file declaratory statement for this land, to make proof thereunder, » 
and his money paid upon said entry has ever since been retained by. 
_ the United States. The husband of the present claimant, acting upon 
the certificate issned upon said entry, bought the land of Gumlich and 
he and his family have since made their home on said land and its 
present value is undoubtedly largely due to their expenditure of time 


and money in its improvement. The land having been returned to the ai 
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United States, and there being 1 no other aa vorie cia it would — 
seem that the United States is under’ an obligation to protect these | 
claimants who undoubtedly were misled by the action of the local officers. 
I fail to find any rule under which this case might be submitted to 
_ the board of. equitable adjudication, except as a special case, but the 
equity, as presented, would seem to be within the a it of several: of 
— the rules. : | 

In view of the miees of section 2450, Revised Sthtaies sion? | 
| anihoiiies the board of equitable adjudication “To decide upon prin-. 

ciples of equity and justice as recognized in courts of equity, and 
in accordance with regulations to be settled by the Secretary of the — 
Interior,” I am of the opinion that said entr y might be re-instated and _ 

. the same be submitted in a special letter wF we confirmation of me 
-. board of equitable adjudication. 

-- Herewith are returned the papers in the case for action in accor dance 
with the directions herein given. i | 


OKLAHOMA TOWNSITE—TOWN LOTS. 
Ross. v. SCHREIER. 


The townsite board, in contest proceedings, may properly require from claimants 
a deposit to cover the costs and expenses of such proceedings. 

Improvement and occupaucy of a town lot subsequent the date of the townsite 
entry «lo not entitle the claimant to a deed. 


Secretary Smith to the Commissioner of the General Land Office, March 
12, 1895. | (BE. W.) 


This is a contest for lot 18, block 41, Alva, Oklahoma. ‘The contestee, 
Albert Schreier, filed application for deed October 2, 1893, alleging, 
among other things, that be had made improvements, and was then 
residing upon and in possession of the lot. On the 27th of December 
following, the contestant, A. J. Ross, also applied for deed, alleging 
that he had built a house on the lot and was then occupying the same; 


~ that Sechreier’s application was fraudulent, and all. the allegations 


therein contained untrue. The contestee, Schreier, moved: to dismiss — 

the contestant’s application. The catond waren of this motion, the — 
only one necessary to be noticed here, was in substance that as the land: : 
embracing the lot in controversy had been entered as a townsite, con- 
testant’s subsequent improvement and occupancy. thereof could not. 
entitle him to deed. The townsite board took judicial notice of the fact 


that the land was entered as the townsite on the 26th of October, 1893, 


twenty-four days subsequent to the filing of coutestee’s application, | 
and two menths prior to the filing of contestant’s, overruled the first — 
and third paragraphs of the motion, and sustained the second, The — 
contestant declined to proceed further with the trial, and appealed from 
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. so much of ‘the ruling as sustained the said second paragraph of the — 3 


motion to dismiss. In his appeal he also complains that the townsite 


~ board required him to deposit $25.50, to cover costs, and he alleges that. 


as one of his assignments of error. This latter ruling is not shown in the» 
e transcript from the townsite board, but counsel for the contestee admits 
_ -in his argument that it is true. The General Land Office affirmed the 


i rulings of the townsite board on both ns and the contestant appealed 7 


' to.this Department. 
The act of Congress of May 14, 1890, 26 Stat. 109, seouides that when | 
_ a townsite has been entered by towisite tr nstees, “the Secretary of the | 
-- Interior shall provide regulations for the proper execution of the trusts 
by such trustees.” Pursuant to this provision, this Department made 
a regulation, July 10, 1890, in which townsite boards were directed, in 


the trial of contests, to require each claimant to deposit with the dis. a 


| bursing officer of the board each morning, a sum sufficient to cover 


and pay all costs and expenses on such proceedings for the day,” 11 L. 
2D. 24. By the joint resolution of Congress of September 1, 1893, all 


’ “thie: provisions of the said. act of May 14,1890, were made Aaplicuble to 
that part of Oklahoma known as the “Cherokee Strip,” in which the 
town of Alva was located, and this extension of the act carried with it — 

_ the regulation above cited. Thus it is seen that by requiring the con- 

 testant to make the deposit the townsite board did not transcend its 
authority, but only complied with the express provisions of the law. 
As to the second paragraph of the motion to dismiss: The townsite | 
entry was made October 46, 1893, and the contestant did not apply for 
deed until the 27th of December, two months afterwards, and he only - 


alleges that he had built a house on the lot and was then occupying the 


- same. That is not sufticient. The statutes only authorize the entry | 
- Of. townsites ‘‘in trust for the several use and benefit of the occupants 


thereof, ” and to establish his right to deed the applicant must allege, 
and prove if controverted, that he had improved and was in rightful 


actual possession and occupancy of the lot, or rightfully entitled to 
such possession and occupancy, at the date of the entry of the land as 


oy townsite. Rev. Stat., section 2387; 26 Stat.,ch.207; Bender v. Shimer, . 
cme as D., 363. This the contestait did ve clo, and his allegation of © 


improvement and occupancy subsequent to the date of the oe of the 


cae townsite does not entitle him to a deed. ° 


The question of the validity of contestee’s claim of right to deed. j 1S, - 


. ‘not before the Department, and no opinion is expressed in that regard. 


- . The decision of the General Land Office attirming the rnlings of the 
~ townsite board appealed from is affix med. | 
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‘MINING CLAIM—KNOWN LODE WITHIN PATENTED PLACER. 
SourH STAR Lope (ON, REVIEW). 


When it is ascertained by i inquiry instituted by the Department, or determined by a 
‘court of competent jurisdiction, that a lode claim exists within the boundaries 
of the land covered by a placer patent, and that such lode claim was known to 
exist at the date of the application for such patent, and was not applied for, it 

must be held that the land embraced in said lode is reserved from the operation | 
of the conveyance by the general terms of exception therein, and that patent 
may issue therefor, if the law has been in other respects fully complied with. 


The case of the Pike’s Peak Lode, 11-L. D., 47, overruled. 


Seeretary Smith to the Commissioner of the General Lond Office, March 
(J. I. H.) _ 12, 1895. oo (G6. BG) 


This is a woten for review of departmental decision of September _ 
21, 1893, (17 L. D., 280). . 
| The land involved is lot No. 363, Helena, Montana } fond district, and | 
is designated as the South Star. Lode claim. : 
On September 1, 1887, Noah J. McConnell et at.,. made mineral entry — 
for said lot, and on November 28, 1890, the matter. coming before your 
office i in the course of business, it was there held that: 
| - ‘This entry conflicts throughout its. entire extent, with two entri ies, one of which, 
the Noyes Placer, Helena, Montana, mineral entry No. 511, was Peers uly. 98, oa 
1880, and the patent iucludes the ground in conflict. oa 
The other conflict is with Helena, Montana, mineral entry No. 729, also. the Noyes = 


Placer, application for patent for which (including the ground in conflict herewith) 
was filed September 12, 1881, more than five (5) years prior to this application. 


This case clearly comes within the purview of the decision of the Department i in - 


the case of the ‘ Pike’s Peak” Lode claim, (10 L. D. 200). o 
Under, and by virtue of the authority of said decision, said mineral entry No. 
1572 2 is hereby held for cancellation. 4 


Appeal was had to the Department, but subsequently the | case was 


aiependee. awaiting a decision of the local court upon an action insti- 


tuted by the lode claimants to determine the question of priority of 
right between themselves and the placer claimants as to the property 
claimed by said lode claimants, and by force of the statute excepted - 
out of the placer application and patent. 

On May 23, 1893, a certified copy of a judgment rendered in the dis- 
trict court of the second judicial district of Montana April 15, 1893, 
was filed with the record. The case was then considered here, and the 
aforesaid departmental decision of September 21, 1893, was promul- 
gated, in which the judgment of your office was affirmed, except as to 
certain relinquishments, which need not now be noticed. | 

The Department held in the opinion under ‘review, that: 

The judgment presented here does not show that the lode was “known to exist at a 


the time ” the ground was patented as a placer. Neither does the judgment show. — 
that the ‘action was against the placer Ce or that it in volved any issue that | 
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| would affect the. prior patent: ‘It devine: that the « aS plaintitfs are ‘the owners, and 


_ entitled to the possession, and were such owners in possession, and entitled to the: 


_- possession at the time of the commencement of this actiou.” That being true, does 


-- not bring the case within the rule announced in the cases cited, especially in view 
.. of the fact that ib does not give the date ‘of the commencement of this action.” — 


-.. The opinion then turned-on a question or questions of fact, and infar- | 
- entially it was held that if the judgment presented had shown that the - 


~~ lode was known to exist at the time the ground was patented as a placer, ; 


_ and that the action was against the placer claimants, or that it involved 
-any issue, that would atfect the prior patent, and had shown when the > 
_action.was instituted, the conclusion | reached in said decision would 

have been different. . 

.. The controlling question of the case is one sof ¢ jurisdiction, and, assum- 
ing that it will not be seriously contended that the judgment of a State 

court could in any event reinvest the Department with jurisdiction, 
_when original jurisdiction had been lost, it remains to be seen whether 

- such jurisdiction is lost over a “known lode claim” within the bounda- 

ries of a patented placer claim, such lode being known to exist at the 

. date of the issuance of the patent, and in general terms reserved and 

excepted from the operation of the conveyance. 


The judgment of the district court of Montana is only Anau 1 1 ore 


determining the facts upon which the Department may act in assuming 


jurisdiction. This judgment, together with a certified copy of the court 


record, and the findings of the jury in an action instituted December - 
24, 1890, by lode claimants, shows that the South Star Lode claim was 
discovered December 2, 1878, a valid location made thereof, and the 


saine marked upon the ‘surface, so that the boundaries thereof could | 


be readily traced. That the locators of said South Star Lode claim 
made and filed for record a declaratory statement of the location, on 
oath, describing the claim located by reference to a permanent monu- 
| ment, or natural object, such aS was an identification of the claim, and - 


imeludit g the names of the locators, and the date of the locati ion,in the 


office of the County Recorder of Deer Lodge county, Montana, on or 
_ before the 5th day of December, 1878. | | | 
The placer application was filed December 17, 1878, and patent 
issued therefor July 28,1880. It appearing ehoreiors flint there was a 
known lode claim within the boundaries of the land covered by the 


placer application and patent, at the time such application was filed, _ : 


_. it remains to be seen whether the Department has ees under | 
the law to issue patent for the lode. _ 
Section 2333 of the Revised Statutes is as follows: 


Where the same person, association, or corporation is in possession of a placer- 
claim, and also a vein or lode included within the boundaries thereof, application | 


shall be made for. a patent for the placer claim, with the statement that it includes 


_. such vein or lode, and in such case a patent shall issue for the placer claim, subject 
_ to the provisions of this chapter, including such vein or lode, upon the payment of | 
_ five dollars per acre for such vein or lode claim, and twenty-five feet of surface on | 
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= each side fhoreue The vernanader of ie er claim, or any places sini not | 
“embracing any vein or lode claim, shall-be paid for at the rate of two dollars and. 
fifty cents per acre, together with all costs. of pr oceedings; and where a vein or 


lode, such as is described in section twenty-three hundred: ae twenty, is known to — 
exist within the boundaries of a placer claim, an application for a patent forsuch 
placer claim which does not iuclude an application for the vein or lode claim shall - 
be construed as a conclusive declaration that the claimant of the placer claim has. 
no right of posession of the vein or lode claim; but where the existence ofa vein or 
lode in a placer claim is not known, a patent for the placer claim Shall convey all - 
- valuable mineral aud other deposits within the boundaries thereof. | 


The placer claimants herein did not include i in their application. this 
known South Star lode. They averred that no lode was known to exist — 
within the boundaries of the placer _ claim. The patent issued to them 

contained the express reservation: a : 


That should any vein or lode of quartz, or other rock in place, bearing ‘gold, 


silver, cinnabar, lead, tin, copper, or other valuable deposits, be claimed, or known 


_ to exist within the above described premises at the date hereof, the same 1s expressly : 
excepted.and excluded from these presents, _ 


In Noyes v. Mantle (127 U.S., 348), which was @ suit in equity to. 
determine the adverse claims of lode and placer claimants to a known 
lode claim existing at the time the application was made for the placer 
patent, and therefore in all essential features the same as the case at 
bar, it was said: | | 

There is no pretence in this case that the original locators did not comply with 
the requirements of the law in making the lovation of the Pay Streak Lode Mining 
elaim, or that the claim was ever abandoned or forfeited. ‘They were the discoverers 
of the claim. They marked its boundaries by stakes, so that they could be reacily 
traced. They posted the required notice, which was duly recorded iu compliance — 
with the regulations of the district. They had thus done all that was necessary _ 
under the law for the acquisition of an exclusive right to the possession and enjoy- 
ment of the ground. The claim was thenceforth their property. They needed only 
a patent from the United States to render their title perfect, and that they could 
obtain at auy time, upon proof of what they had done in locating the claim, and of 
subsequent expenditures to a specific amount in developing it. Until patent issued 
the government held the title in trust for the locators, or their vendees. The 
ground itself was not afterwards open tosale. Thelocation . .. . . antedates - 
by some months the application of the defendant for a patent for his placer claim. 
The patent was subject to the conditions of section 2333 of the Revised Statutes, 


Continuing, the court acopene the language used: in. Belk v, Meagher 
(104 U. 8. 279, 283) said: 3 
A mining claim perfected under. the law, i is s property i in \ the highest sense of that — 


term, which may be bought, sold and conveyed, and will pass by descent.” It is not, 
therefore, subject to the disposal of the government, er ae ec ae = copy of the | 


- patent is not in the record, so we cannot speak positively of its contents; but it. 


- will be presumed to eontain reservations of all veins or lodes known to exist , pur- . 
_ suant to the statnte. At any rate, as already stated, if could not convey property | 
which had already passed to others. <A patent of the governinent cannot, any more — 

than a deed of. an individual, transfer. what the gramior does not possess. | 


Tt will be remembered, however, that this is a delivery of the court of 
the United States within its own jurisdiction, and that the ae ee : 
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tion of departmental suniadiotion vaio in the « case at bar is not mooted. 


But if, under the facts of this case, and the application of the law, as _ 


- - expounded i in Noyes v. Mantle (supra), the lode claim in controversy is 
not only the property of the applicants, but the title thereto is still in 


the government, held in trust for said applicants, by all the analogies — 


.. of the law, the United States may convey such title held in trust, to the _ 

- cestui que trust, there being no question that the title remains in the 
government, it never having parted therewith, and not only that it may 
so convey, but in all conscience it should do so. | 
& 2 patent is the instrument employed by the primitive ow ner of the 

soil to pass title to the same, as a deed is the instrument used to pass _ 


title between individuals after primitive title has been extinguished, ~~ 
and, “As a general proposition, a patent is necessary in order topassa@ | 


- perfect, and consummate legal title to public lands, with one exception, — 


_ namely, when an act of Congress grants land with words of present 


grant.” (Washburn on.Real Property, 3-192.) This being true, and the 
ease at bar not coming within the exception to the rule, it follows 
that the lode claimants berein, although they are the adjudged owners _ 

of the property, by the district court of Montana, the judgment affords 
_ them no relief except to protect them in the possession thereof, it being 
clear that under the doctrine of Noyes v. Mantle (supra), the title to 
said lode claim did not pass to the placer claimants under their patent, 
was not in them, but remained 1 in the United States, in ir ust for the 


| : lode claimants. |. 


The district court was ney efore without jurisdiction ul the matter. of 
title, and unable to adjudge a conveyance from the placer claimants. 
The question as to whether this lode was or was not within the limits 


of the surface covered. by. the placer patent, involves no question of 


_ law, but depends upon two questions of fact: First, did a lode exist _ 
within the limits of the placer territory; and second, was it known to | 
exist at the date of the application. for the placer patente The deter- 
mination of these two questions of fact is conclusive as to whether the | 
| placer patent passed title to everything within its territory. 

It has been suggested that the supreme court of the United States, 
in 135 U.S., 286, denied ‘the right of the Department to issue patent to 
_ a lode claim iene within the boundary of land covered by @ prior 
be placer patent. But I do not so understand the decision. In that case _ 
patents had been issued to both the lode and placer claimants, and the ~ 


question was as to the superiority of title under these patents, the | ne 
— decision: depending on extrinsic facts not shown by the patents. | 


‘The lower court hold that the second patent which conveyed the lode. 
claim to another person was conclusive evidence that the lode claim did 
not pass under the placer—the first—patent. The supreme court.of the 
United States reversed the ruling of the lowercourt. In passing upon 

the effect of the finding by the Department, which: resulted in the. 


_issuance of a patent, the court admits the correctness of decisions by ae 
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| . the dinerein courts in | which it is her that afinding of the ‘and officers 
in regard to facts upon which a patent issues is conclusive until set — 
~ aside for fraud; but the court limits the rule as follows (p: : 292): 


But those cases are cases in which no prior patent had been issued for the same 


land, and where the party contesting a ‘patent had no evidence of a superior legal - 


title, but was compelled to rely on Lhe equity growing out - frauds and inistaked 


~ in issuing the patent to his opponent. 


The court then proceeds to deal with the exact status of the parties 
in that case, and to emphasize the distinction between the rule laid — 
_ down by the court in reference to the decisions of the land officers gen- 
erally, and in a case like the one then before the court, as follows: | 

Where each party has a patent from the government, and the question is as to the a 
superiority of the title under those patents, if this depends upon extrinsic facts 
not shown by the patents themselves, we think it competent, in any judicial pro- 


ceeding where this question of superiority of. title arises, to establish it by proof of 
these iacts. We do not believe that the government of the United States, having 


issued a patent, can, by the anthority of its own officers, invalidate that patent by | | 


the issuing of a second one tor the same property. | 


There were presented to the court in that case two pions. the. frst 
@ placer patent which embraced the territory covered by the second— 
alode patent. The question of the power of the government to issue | 
the lode patent, conveying a claim within the territory Included in the 
_ placer—the first patent—was directly brought to the attention of the | 
— court, by the contest in that case, and the court proceeded in the dis- 
| cussion of the case upon the idea. that this could be done. The court 
did not intimate that the Department could not issue the second pat- 
ent, but held that such patent is only prima facie evidence that the 
lode claim did not pass under the Be pie pateny On this Pome 
the court said (page 293): | | 

If it be said that the question of the reservation of this vein as a known lode — 
under the law on that subject makes a difference in this respect, and that the land 
* office has @ right to inquire whether such lode existed, and whether its existence 
was known to the patentee of the first patent, we answer that a patent issued under 
such circumstances to the claimants of the lode claim, may possibly be such prima | 
facie evidence of the facts named as will place the pe in a condition to contest 
the question j in a court. aa : 

‘The foregoing quotations | serve to show very sions that the real | 

meaning of the decision is that a finding by the Department to the © 
effect that a lode claim does not pass under a placer patent is only — 
prima facie evidence of that fact, and that this question may be 
inquired into by the courts after patent has issued to the lode claim- 
ants. The court further said in the decision quoted from (page 293) : 
— But we are of opinion that it is always and ultimately a question of judicial 


cognizance. The first patent conferred upon Moyer the right to this vein and to all 
other veins within the limits of fifty acres of placér claim. ‘There is excepted from 


that grant any lode existing and known at the time application was made for his 


patent. Whether such a lode did exist, and whether it was known to him, is a_ 
question which he had a right to have tried by a court of justice, and from which he — 
cannot be excluded by the subgeqnent 2 action HOE the officers of the land evar een ys 


~- a \ 
ce | . 


“athere is nothing. in: this. language’ which indicates that ‘the court | 
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meant to decide that: the Department. is without jurisdiction in such e er 
cases until after the facts are found by some ‘court of competent juris- ats a 


‘diction: On the contrary, the court in the use of the language: “Itis - 
always and ultimately a. question of judicial cognizance,” indicates 


clearly that the Department may decide in the first instance, but that. | 2 


the finding by the Department is not conclusive. . It may be true that 
a finding of facts by the Department in such cases is. not conclusive, : 
' but it by no means follows that the Department is not to assume juris- - 
diction until after the facts are found by a court of competent jurisdic- | 

tion. The question. as to whether any particular land or any interest 
therein has been. patented, is one for the Department: to decide for 
itself, and its finding is binding upon the parties until a contrary deci- 
- sion is made by a court of competent jurisdiction. - If the inquiry dis- © 


closes the fact that.a patent to the particular land or particular interest. ; 


therein has been conveyed by patent, then the Department is without. . 


further jurisdiction in the case. If, however, it is made to appear that - : : e 
“such particular land or interest therein has not been conveyed the. — 
Department has jurisdiction to dispose of the same under’ the laws 7. 


applicable to such lands or such interest. in them. The Department - 


= can ‘institute inquiry into the facts of each case and decide for itself | = | 
whether the title to the interest in controversy has been passed by the ae ee 
patent, or delay action until the facts shall be found by some court of 


competent jurisdiction, and then act upon such finding of the court. 


_ - This contention is not only sound but is sustained by the case of the ed, 
Tron Silver: ‘Mining Co. v. Campbell, 135 U.8., 236, supra. | ee ek ee 

After stating that such a case raises two GaesHone for decision, first ~ ; : 
the existence of a lode or vein; second, whether if such lode or vein =| 
- existed it was-known to the placer applica at the time he applied for: 

patent, and that these questions could be better decided by a court ee “Seag 


in an ex parte proceeding by the Department, the court said— ner 


and while we are not prepared to say at this time that the land officers. can ‘not, on a 
Pryumna facie case, decide the. rig ht of the applicant to such vein, and give him a 
patent for it, we are satisfied that in any conflict between the title conferred by two |. 


patents, whether it be in law or in equity, the holder of the title under the elder, ~ 


patent has a right to require that the existence of the lode, and the knowledge of its - 
existence on the part of the grantee of the elder patent, should be established. | 

This argument proceeds on the idea that the Department has juris. 
diction to issue a second patent, and is totally inconsistent with any 


theory denying such jurisdiction, for the reason that if it had been: See 
issued without jurisdiction it would have been void, and not considered ge ee 


by the court, in that case, as an evidence of. title. | 
‘It may be well to. remark that cases of this-kind are very different a 


from those cases where patent issued under the general land laws.. In 7 


-. such case the entire title to the land passes:.all the right, title. and. | 


7 interest of the United. States passes to the patentee. This. being ie ie: 


i 781—voL. 2014. 
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ee the ‘Department’ is. atioee jurisdiction alter the patent has: issued. 


. Such is not necessar ‘ily the case in respect of patents for mineral: Jand. 


- ‘Ewo classes of mineral claims are recognized by the mining laws, a 


fad placer and a lode claim. Separate patents may issue for such:claims, — 


ene conveying the placer, and the other the lode claim, and to different _ 
2a persons. These two claims may exist and often do exist within the — 
-. same area,. Both may pass under one patent, a placer patent; and this 

is done where the lode claim is not known at the date of application, 


or where it is known and the placer patentee inéludes it.in his applica- 
tion for patent. If the lode claim is known at the date of the appli- 
cation, and is not included therein, the lode claim does not pass to the 
‘placer patentee, but tlie title -to the lode claim remains in the United 


he States. The object of the statute is to convey the minerals in the land,. 


and the conveyance of the placer claim—one class—is not such a dis- 
- position of all interest in the land as to deprive the Department of - 


oe . ~ jurisdiction unless the lode claim also passes by the patent. 


--' There is no part of the decision in 135 U. S., supra, which conflicts — 
‘with the foregoing views. In the case at ban a court of competent 


a. jurisdiction held that the placer patent did not convey the lode claim. 
The Department will act upon that finding as true and not inquire into | 
the facts through its own instrumentality. The effect of the finding of. | 
--. the eouvt which considered: this: issue is thatthe title to the lode claim — 


did not pass under the placer patent and is still in the United States. 


ss a This being true, the Department has jurisdiction to issue eee con- 


veying the lode claim, 


“* ‘In the ease of the Pike's Peak Lode, 14 L. D., 47, saad saice eo. eOus ae 
gases, it is held that a placer patent for land. including a known lode, - 


ant _ not specifically described and excluded, operates to convey title to all. es 


= of said land, and terminates the. ee of the Pees over 


se the land conveyed thereby. 


For the for egoing reasons, and in view of the fact, as. already seen, . 
| that the supreme court, in the case of Noyes v. Mantle, had held in. 
terms that the title to a known lode does not pass under a placer patent, 
i conclude that no suit is necessary to re-invest the United States with 
a title it has never been divested of, and that the doctrine of the Pike’s 
Peak Lode case is wr ong. | Said case is therefore overruled, and all 
analogous departmental opinions are modified to conform to the views 


ia hereinbefore expressed. 


And it is now held that when it has Geen ascertained by. inquiry 
instituted by the Department or determined by a court of competent 
- jurisdiction that a lode claim existed within the boundaries of the land 
— govered by a placer patent, and that such lode claim was known to 
- existat the date of the application for such patent, and was not applied | 
. for, the land embraced in said lode is reserved from the operation of the - 
eonveyance by the terms thereof, and patent may issue for such lode if i 


ae the law has been in other r respects fully One with, 


a 
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“The contention ¢ on the peat of placer Banana herein, that they: were . ae 


: entitled to notice of the motion for review, and that such notice was not... 


- given them within the time required by the rules of practice, is pur ely. oe 
technical., The proceedings ‘before the land department for securing . 
‘title to government lands are usually ex parte, and the fact that.the 
district court of Montana has decided that the placer claimants have oe 


no interest in the lode claim, makes this case essentially such. 


The said departmental decision of September 21, 1893, is hereby =<, 
7 revoked, and your office is directed td issue patent to the joide claimants Er 
for the lands adjudged to them, if the requirements of the law have eee 
been fully complied with. ee eae 7 ke ce eee 


—— 


CE BTTORARI—MININ G CLAIM—ABSTRACT. 


ROUND: Hog LoDE. 


The ‘watt of. certiorari will issue +o review Anal saeigh. of the ‘General Land Office ; 7 ee 


. that is in effect the determination of a substantial aca ane where the. Tieub a — 


: - appeal therefrom is denied. 


A relinquishment of an adverse mining claim should not be denied sonuideratien. on : a 
the ground that the accompanying abstract is not brought down to the date of!" a A 
said relinquishment; but due epporbaniiys in such case should be eiven to. ‘tile: ae ee 


- an amended abstract. 


| Seor etary Smith to ihe Commissioner of the Genera. tang Ofive, pees . 
| ve I HA.) 7 ; 19,1895, ( W. F, ee ie 


On Decompel 28, 1892, 4 ames Casey made mineral sates No. ‘451, of ® ee 
the Ground Hog 1ede: aa situated in the SE. 4 of section 7, town- mea. 
_ ship 10 S., range 84 'W., of the land district of Glenwood Springs, Colo- o _ 
_ rado, and on January 17, 1894, the entry was canceled by your officein ~~ 
so far as it conflicts with the Fraction, peda and: Little Per Cent fo 
lode claims. | ee 
+ On January 31, 1894, Mr. C. C. Clements, of this see of counsel for oe 
the claimants, filed in your office a waiver of the right. of appeal from — : es 
_ the decision of January 17, 1894, and requested the issuance of patent ge 
for the part of the claim hot in conflict, as aforesaid ; but, on February 
5, 1894, he addressed a letter to your office asking ie be permitted to. ae 
withdraw the waiver, on the ground that he had misapprehended the - 


instructions transmitted to him by the local counsel of the claimants, 


- an erroneous construction of which led him to take action for his clients — one 

not contemplated nor desired by them. The permission to withdr aw 
a was formally denied on February 19, 1894. ee 
~ On April 10, 1894, Mr. Clements filed j in your office an informal letter cs 
in which, for reasons not necessary to be stated here, he requested ~~ 
NEES. reconsidération of your decision” of January 17, 1894, and, on -°. 
as May 4, 1894, he filed relinquishments of the Leadville, ‘the Little Per: aa 
~~. Oent ad the Fraction claims in so fat as they conflict with the Ground «+ * 
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Ge. Hog im, together with Abstracts of title thereto, and oiuesed ane 


: - ie the “order of cancellation be revoked and the entry be approved for a 


- = : patenting. ” 


On July 9, 1894, your office denied these requests on the ground that 


oS the abstracts of title were ‘not brought down to the date upon which i 


7 2 | the relinquishments were filed so as to show title in the persons execut- 
_. Ing them. at that date, and on the further a a that tue claims’ are: ee, 
one, involved i in pending contests. . 


On September 16, 1894, a notice of appeal oon your office’ seca one | 


ire of July 9, 1894, was filed, and, on November 8, 1894, your office ren- — 
ach. 2 dered.a decicion denying the right of appeal for the reason that “the 
~.. requests contained in the communications filed by Mr. Clements on 
- - April 9, and May 4, 1894, are equivalent to a motion for review of ea 
oe Pecrien of Tapas 17, 1894, and the decision of July 9, 1894, was 
“© decision denying the motor for review, from which appeal will nf a 
er citing Lyman C. Dayton, 10 L. D., 159. | 
so. °.» Thereupon, on December 1, 1894, fhe present claimant of ihe Cidund a 
eras Hog claim, James Casey, through his counsel, ©. C. Clements, filed. 
- here a petition, detailing the foregoing facts, and alleging that the final 
= > action taken by your office “was a determination of a substantial right — 
~:~ and that by the denial of hisright of appeal” he has suffered a material 
eM. injury, and prays that the record be certified to this Department. — 


The specific errors charged are the refusal of your office to allow the ; 


- 2 withdrawal of the waiver of appeal, ‘and not giving BEOpeE considera- 
> tion to the abstracts of title. 


_ Pretermitting, as unnecessary, any expression of opinion upon the 


ee : | proposition, broadly stated, that an appeal does not lie from a decision _ 
. ' denying a motion for review, I do not concur in the view that the 


_ = - informal. letters of Mr. Clements, of April 9, and May 4, 1894, are tan- 


. tamount, in a technical sense, to a motion for review, or that your office’ 
.- decision of July 9, 1894, was merely a decision denying a motion for — 
2. ~. review.’’ New. ana independent facts had been imported. into the Case, 
creating a new and different record with correspondingly new issues, 


ae and it was those that the latter decision adjudicated. The contention 


: ee - of the petitioner, therefore, appears to be well founded “that the denial 
ets SOE his right of appeal” inflicted ‘Ca, material injury” for the reason 


_° that the decision from which appeal was sought determined “a sub- 


a stantial right. ” He must be held, therefor e, to be entitled to the relief 
- prayed for, but insomuch as the record has been transmitted to this 

- Department for consideration in connection with the petition, no formal | 
‘order need ‘be made. | 


. The initial and. substantial error complained of is the refusal: of your | 


ne ‘offices: to give effect to the relinquishments filed by Casey, and this 
ee ‘Department concurs in his contention that it was error to.deny to them 
ooo. apy” consideration whatever on the ground that the accompanying 

ee abstacts of title were e not brought down. to the very date of their eae? 


I 
os 


Ae Te as Sieh eyed 
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_ “There a appears nothing in the regord.- & hae suspicion upon eithel of 





’ those instruments, and equitable considerations. required that opportu- 3 


_ nity be given to show title at the date of the relinquishments. Tf it... 


‘be true, as held by your office decision of J uly 9, 1894, that the claims | a 
here in controversy are involved in pending contests, that fact should. ~, 


“only have the effect of suspending action_ until enose contests rane y 
been finally disposed of. one 
_. The order prayed for, therefore, will be. considered as granted, aa 3 
| i is directed that. appropriate action be taken by your office i in. accord- - 

ance with the views herein expressed. sf a ce ae oe 


PRACTICE—MOTION | FOR REVIEW—EVIDENCE. 
PuacocK OB SHEARER’s HEIRs (On REvrEw). 


A motion for review Pahl not lie for the soneideration of matters that are Peed pr e- 


sented for the first tirne, and should have been submitted for determination i in... a 


the original proceedings. 


In an action against the heira of a deceased etnias admissions. of the decedent: 


- against his aint es! may not De proven en the ee alone of the opposi te Oe 
party. : | : 


. Secretary Smith to the Oomibissibney of the General Land Oe, March ie 


43.1 Be) a —_ 19, (1895. a e (Pe. J. Oy 


J have before me a motion for review of departmental iecicion of eS 


= October 9, 1894 (Albert. S) Peacock v. ‘Shearer's heirs; 19 L. D. » 211) < _ 
filed by Peacock. a 


+ The present controversy arose over the fact that the dttomneds of 

record for Peacock—N. Campbell and T. G, Cutlip—filed. in. the local oe 
office a: dismissal of the contest pending between the parties, involving | a 
the NE. 4, Sec. 35, T. 15 N., R. 7 W., I. M., Kingfisher, Oklahoma 
Territory, land district. It 7as decided that “the action of an attorney: Ee 


, of record in the dismissal of proceedings will be conclusive upon the . 


. party he represents, where his appearance is. general in character wae s : 
no showing of fraud or collusion is-made.” (Syllabus.) i Fie Bae 


Review of this decision i is now asked. Quite a number of errors are out 


assigned, but in so far as they apply to the. judgment, they are addressed ° 


- to matters that were therein considered, and no new points, either of. % i 

fact or law, are suggested that require farther attention. The: specifi- te 

_ cations of error only go to the extent of questioning the decision of the. 
~ Department upon the action of Attor ney Campbell. -Cutlip’s action in * 


- joining in the dismissal is not in any wise aloes to. The motion» 
- might well be dismissed on this ground. es 


| But “plaintiff alleges affirmatively that there was fraud and Collusion 7 — 
‘between N. Campbell and Michael Shearer in the dismissal of said. 


2 _ fontest. “i This i is DOW charged for the first time, and comes before the oS 
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. . “Depaitment’ as a 2 specification of. error in a 3 former judgment wherein 7 : 
. it was held that there was no such charge. ice 
: Such practice will not be permitted. | “Every: fact eine in the aiff. eats 


Be darvite accompanying the ‘motion was, or should have been, known. to. 


- the plaintiff when he made his original motion for re- -instatement, and 
should then. have been presented. The Department will not tolerate — 
ae the practice of parties waiting until it has announced its. determination 
>. of a. given pr oposition, and.then in a motion for review permit. them to 
“present, as a specification of error, matters caleulated to cover the 
a objections of the Department to the original proceedings. — ‘Trials by oe 


‘ piecemeal will not be sanctioned. 
— But aside from this, the showing made is not sufficient to warrant. 


ne any further action of the Department. The plaintiff seems to. rely on 
_ the alleged admission made by Shearer i in his lifetime. This cannot be 
“proved: by the testimony of the plaintiff alone. Shearer’s lips are closed. 


by death; the law would seal those of Peacock as to any conversation — . 


on that may have occurred between them touching such a transaction as 
ee this, and there is no suggestion of any other testimony than his own 


on this point. It is shown that Shearer died May 23, 1892. The 


estes original motion and affidavits of Peacock that were finally. filed and ~ 


ao acted on were presented in September following. So it is clear that: ae 


a a plaintiff was in possession of all the facts before his motion was filed. _ 


Again, Mr. Cutlip, his attorney, now makes an affidavit that he did 


: not sign or file the dismissal. If this be true, he must have been ~ 
~-. aware of the fact when he made his affidavit in support of the original — 
: Motion, yet. he did not deny his signature. Without commenting upon 
the similarity of the several signatures of Mr. Cutlip as they appear In — 

'' this record, I will simply add that were it not for this sworn statement, 


- no. one would seriously dispute the strong probability that: the same 


- tne guided the pen that wrote his name in each instance. 


~The motion is therefore denied. 


-TIMBER-CULTURE ENTRY~HEIR—FINAL PROOF. 


Ewart UV. CAREY'S HEIRS.. 


= The heir of a timber- culture eutryman, aes in his lifetime had fully complied with 
the law, may submit final proof, notwithstanding he may have formed an inten ne 


_ tion to sell the land as soon as the patent therefor is obtained. 


ae Seoretan y Smith t to the Commissioner of the General Land Office, aii 


< 99,0895% (Dy. 


‘The > plaintitt: in the case of George A. Ewart v. the Heirs of Thos. B. 


ee appealed from your office decision of March 17, 1893, involving | 
. timber-eulture entry on W. $ of the NE. 4 and the E. 4 of ‘the NW. + 
~~ of Sec. 32, T. 22 N., BR. 38 E., WwW. M., Spokane Falls land district, | 


oe, “Washington, wherein the timber. culture ealaye of, the e defendants i is held - 


- _ intact. 
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1882, , 


- Carey and the other hos of the said entryman, joined in a warranty. 


Thos. B. Cavey made timber culture entry of said land October 1, 5b ne 


- In January, 1892, ‘the will of said entryman was pr -obated ce which ate 
.. willhe left.a homestead entry of one hundred and sixty acresadjoining ~ 
this tract to his me and this timber- culture tract to his son gues oo 
A, Carey. | oe 
.. 'Phe date of the death of Thos. B. ieee ose. hoe appear but it we a 
prior. to December 12,1891, for on that day the widow with Franklin A. 


deed to one B.B. Glasseock for both the homestead quarter and. the 4 


timber-culture quarter for the named consideration of $3200. . 


_ June 18, 1892, contest was initiated against the timber-culture entry, : - 
one of the paadde being this act of alienation to Glasscock, and hear: aa 


ing was ordered on August 23, 1892. 


’ July 1, 1892, Glasscock ates claimed the timber- culture ¢ quarter back : oe 


to Carey. 


The evidence. shows that there was an agreement between Franklin | 
- A. Car ey aud Glasscock by which Glasscock was to have both tr actst + 
the homestead quarter at once, and the timber-culture quarter upon ee - 


title being perfected, the price to be $1600 for each quarter. 


Carey, at: the hearing, claimed that the timber-culture quarter wasin «- : 


=a 


| the deed by mistake and that he did not. know it was. there, but admits A, ee 
that he and Glasscock, shortly before the deed was made, had talked it | 
over and agreed on the price for each tract, and that the agreement was, | 
~ that Glasscock was to have the timber- ce quarter : SO SOON as Carey, oe 


got the title. 


Carey took no notes or other evidence of aen sane for. ‘the con- P 
' sideration of either tract, and at the date of the hearing the homestead _ 


tract was not fully paid for, although Glasscock was in possession. 


-_ Glasscock appears to have been-a responsible man, pecuniarily, and = 
_- Carey trusted him to make the payments as Glasscock trusted Carey ee 
to give possession of the tinber- culture land when title should De. | 


acquir ed, 


The evidence shows that this apenas between Giese and. a 
Franklin A, Carey was at least a valid written contract for the land, fe ; 
with the intention to oy it out in good faith when the patent: there- = - 
“for was issued.. -: 


‘The final pr oof is clear that the entryman, Ab B. Ona luring his life- - 


time fully complied with the law relating to timber- culture for more ra : 
than eight years, and that a patent was Snore nya? in effect, earned before . ae 


his death. 


The entry was ‘made inredea faith and the law acmiplieds with fully 


before the héir made the agreement to dispose of it.. There was no. 

_, provision in the timber- culture act requiring final proof ‘to show that - 

‘) yoreontract or “agreement” had been~ made to: sell the-claim, ‘aud the _ 
decision in-United States v: Searles (12-L:-D,; 20), that “one who settles — 





NT oS : . : 





oo 216 "DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


on land j in eee faith aa subsdquently. éomiplies with the es : ; 


of the law, intending to make the land his. home, is not disqualified as 
-& pre-emptor by the fact that through a change of circumstances he _— 
had formed an intention to sell prior to the transmission: of final 1 proof” v 


seems to be applicable to this case. | 
‘No reason is perceived why the heir of an entryman, who had fully 


: eeapied with the law, may not be permitted to make final proof, not- 
: withstanding he may have formed an intention to sell. as soon as patent : 
_ should be obtained. 


Your ofiice decision is : deel the contest is dismissed, and the final : 
proof is accepted. | 


REPAYMENT—DOUBLE MINIMUM EXCESS. 


WILLIAM. EDMONDSTON. 


a oe There is. no authority : for the repayment of double minimum excess s erroneously 


charg ed for land -reduced in price by section 3, act of June 15, 1880: 


es Secretary Smith to the Commissioner of the General Land Office, March ' 


3 ULB) 18, 1898. (SL. MeO) 


| William ieaendsion has appealed from the decision of: “your office, ee 


- dated September 11, 1893, rejecting his claim for repayment of one — ; 
dollar and a quarter per acre—the. difference between minimum and — 
. double-minimum price—paid - pas his cash entry for the 8. 4 of the 
“SE. 3 + and the 8S. 4 of the SW. 4 of Sec. 12, f. 44 N., B13 W. , Ashland 


land district, Wisconsin. 
The third section of the act of June 15, 1880 re Stat., 237-8), provides: : 


. That the price of lands now subj ect to entry, which were raised to two dollars and 


ons fifty cents per acre, and put in market prior to January, 1861, by Treason of the grant 


oe of alternate sections for railroad purposes, is hereby reduced to- one dollar and 
ie oe five cents per acre. : : 


The land in acon is of the description specified in the act cited: 7 


a tt was subject to entry, its price had been raised to $2.50 per acre, and 


it had been “put in market”—“offered 7—ait the double- minimum price 


. “ : June 14, 1856." It was therefore reduced to single- ininimum price upon 
the passage of the act cited—June 15, 1880, 


Your office decision does not give the date of Edmondston’s entry; : 


ae - but in his application he states that he made said entry on the 11th of 
- November, 1891; and as the subsequent decision and letters of your 


office contain nothing in contradiction of this statement ‘it is safe te : 


that: 


.. assume its correctness. 


- The denial of the application for repayment is based - ‘upon the fact | 


Under the construction. piceed upon the act of June 15, 1880, by shine setae * 


: : - Joslyn to Commissioner McFarland, June 28, 1883 (2 L. D., 677), the pepaynient of 
. $1.25 per acre can not be made under the act of June 16, 1880. | . 


: Nowe. ~ a. ek S 7 y . . - me 
wat dye Gian % ie : . . 
ope gk » ce ‘ 1, : 
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a4, the decision of Acting Seer tary J oslyn, above cited, the sabject : a 
immediately under consideration was the scope and effect of the act of ae 


- March 3, 1883 (22 Stat., 526), providing for the confirmation of sales of! | 


~ Jand at ntivute entry, without’ having been re-offered (after reduction pete 
in. price) at publie sale; and the decision held that no provision for De 
repayment of excess ies sales had been made at double minimum - 
was provided for by that act. .It is not conclusive that under some : 


other act repayment might not be allowed. . 
. Existing legislation on the subject of repayment is as follows: 


Sec. 2362 R.S., provides for repayment in cases where a tract of land “4 ot 
“has been er tonecusly sold by the ee eae so that from any: - 


cause the sale can not be confirmed.” 


The second section of the act of June 16, 1880 (21 Stat., 287 \ provides : ae 


. for repayment, ‘where, from any cause, the entry has been Co, -f 
allowed, and can not be confirmed.” : 


The last clause of the same section provides, further, for eae os : 
“tin all cases where parties have paid double-minimum price for land cs 
which has afterward been found not to be within. the limits of a vail- ae 


road land-grant.” 


This Department is not clothed with 4 power to agit repayments a 


{where the money has been paid into the treasury) unless. specially : Ce 


S authorized by statute. 


In the case at bar, the entry is not one that “ can not. be confirmed.’ ee 


| On the contrary, it has been confirmed. 
7 It can not, be said that it is not “4 within the limits of a railroad land: 
grant.” 


Counsel for claimant Jenteide that the case comes. Seithin the age a - 
_ of the Department in the case of Thomas Kearney (7 L. D., 29) and J acob ne aa 
A. Gilford (8 L. D., 583)—in the latter of which the Department held) 
“the spirit and intent of the act” to be “ that in all cases where double-. > ~ 


minimum was erroneously charged, repayment should be allowed.” 


As it must be conceded that in the case at bar double-minimum pr ice: 
was “erroneously charged,” counsel for claimant contends that ee ts 


ment should be allowed. 


The cases cited, however, were not similar to the case at bar. In ce ee, 


cases cited, although the land had been within land-grant limits, said 


os | ‘grants had ea forfeited, and at. the date of entry the land was “a not - 


within the limits of a fy eactiad: grant ”—hence.the provision inthe — 
second subdivision of the second section of the act of June 16, 1890. 
(supra), was applicable. In the case at bar, the land at the date of —.. 
entry was, and is yet (there never having been any forfeiture) within ~ . 


the limits of a land- -oTant. 
The decision appealed from was correct (see J oseph Brown, ¢ 5 L. D, 


— 316); and the same is noes affirmed. 
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_ DESERT LAND ENTRY—AMENDATORY ACT. _ 
RUDKIN »v. COOPER. 


- A desert land claimant ane has aia entry under the act of ‘Mave 3, 1877 ; at any 
time during the life of his entry, and after the passage of the amendatory act une 
1891, may elect to proceed under the latter act. 

In case of a contest against an entry made under the act of 1877, where elestion to 
proceed under the act of 1891 is pleaded by way of special défense, it is incum: © 
bent upon the defendant to establish the facts necessary to sustain the plea. — 


> Seer etary Smith to the Commissioner of the General Land Office, March 
19,1895. 0 _ (EB. M. R) 


This case involves the SW. 4 Sec. 20, T.10 N., R. 22-B. , North Yakina | 


Bags land district, Washington. 


The pecord shows that John R. Cooper made désert land entry for | 


the NE. 4 and the S. 4 of Sec. 20, T.10 N., R. 22 E., and on June 3, 1892, - 
a relinquished the NE.4 and SEH. 4 of the above eseyibad entry. | 


_ John J. Rudkin filed afiidavit of contest against the SW. +4 of said 
| entry 1 March 27, 1893, alleging failure of defendant to comply with the 


“= law in réforence to the reclamation of said land. 


-'This-case was tried before the local officers on May ‘ET, 1893, and on 


‘ . “Mig 43 following, they rendered their joint opinion directing the dis: : 
-- thissal of the contest. 


~ Upon appeal, your office decision of. November 18, 1893, reversed thé 


: - holding of the local officers, sustained the contest, ‘and recommended 
-- the cancellation of the entry involved. 


The facts in the case, as shown by the evidence, are admitted and are 
'. Substantially as follows: 3 | 
That the land, at the date of contest, was unreclaimed ; no money | 

had been expended nor any work done toward reclaiming it, and it eS | 


at that time, grown up to sage brush. 


That the defendant testified that at that time ne main deen ae the | 


o- Northern Pacific Yakima and Kittitas Irrigation company was com- — | 


aa pleted to within a mile of the land in controversy, and that: he had af a 
et. made artangements with the.company to let him have enough mae "to ok a 
rene irrigate the land. 


That the register had informed him in the spring of 1892 ‘iat he had 


- four years within which to preve up and that he gave notice that he 


| would prove up under the ach of 1891, instead of that Oo 1877 under - a4 


which he made his entry. 


It will be noticed that this entry had been in existence under ie old 
law for eighteen months when the new act was passed, and that the 


three years allowed from date of entry, within which he was required _ 


to reclaim the land, would have expired on June 4, 1892, and it was his — 


an | . privilege at any time during the existence of his entry, and subsequent 
- - to the passage of the amendatory act of 1891, to elect to proceed under it. 
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“The act of March 3, 1877 (19 Stat. , 377), Noes ae require any ee : 


~ : expenditar e, but, under that act, it was sufficient if the tract soentered- * 


-as desert land, was reclaimed by une water r upon it within the e aa 


~ ‘period of three years thereafter. 


~.. In the act of March 3, 1891 (26 Stat, , 1095), it was required ie the ., 

terms of. the statute that an. erpondure of one dollar per acre each 
- year should be shown until the fall amount of $3 per acre had been sa 4 
expended in the reclamation of the land. ce: 


—. . The’scope. of the amendatory act has. been eonsiaetea 4 in “the case | = 
of Andrew J.. Clayburg, recently decided by the Department: (20. 
_. L.D. 111). It was there held that the decision of the Commissioner of 
the General Land Office, rejecting yearly proofs, is an interlocutory 


order from. which no appeal lies to the Department; but it was fur er cs | ‘ 
o4 held that this rule applied only to ex parte cases. : ae 
In the case at bar the appeal, therefore, properly lies, as it is a.con-— 


tested case, and it follows that your decision passes upon the merit. of -~ . 
the causes of the parties litigant, and if not appealed from would deter- es At 


- mine finally the questions affecting the validity of the entry. aoe 
- In the evidence contestee states that he gave notice to the register yi 


- that he would proceed under the act of: March 3, 1891. But it does not. oe 


appear what this notice was. In the case of Poyntz %, Kingsberry ee, ; : 
L. Dz, 231), it was held. (syllabus) that: See 


‘The right of an entryman under the desert land act of 1877, it is in Aetautt 


a thereunder, to take advantage of the additional time granted by the amendatory a ol 
actof March 3, 1891, can not be recognized, if his intention to take such action is” =" : 


not formally asserted prior to the intervention of adverse rig hts. 


The Department in passing upon the question of what eonstititeda ie 2 
sufficient notice of intention to prove up under the amendatory: act, a 


held, in John W. Herbert (17 L. D., 398), that the entryman 


will be required to file in the local office a sworn statement of his intention to pro- en” 


ceed under said act showing what has been done by him in regard to the land, and _ 
_ that since his determination to take. advantage of the act i in question he has complied. | 
with the provisions thereof as,far as possible. 


The general rule is: that the contestant must establish those facts, cs 
| which are necessary: to sustain the charge contained in the affidavit ae: 
of contest. But the charge here, primarily, was a failure to. reclaim, . 
— during the time provided by the act of 1877. This seems to be well — < 


established by the evidence. When the defendant entered a special 


- plea that he had elected to proceed under the amendatory act of. 1891, 


it then became his duty to establish those facts that were necessary to 


_ sustain his special plea. He should have shown that he had formally ee 


- elected to proceed, under the latter act as set: forth i in the Herbert case _ 
_ This he failed to do, and it follows that the decision Sppearon from was. 
not in error and the same is Betey affirmed. x? , i Sag 





SURVEY-MONUMENTS—FIELD NOTES—COAL ENTRY. 


Davis 0. TANNER ET AL,. 


- .. In running lines of a survey where the monuments ealted for are on the eround, and i 


there is found to be a variation between the calls in the field notes, and the 
monuments, the latter must control; in ae absence of monuments: the BUEYON OR “a 
must be guided by the field notes. 
~A coal entry cannot be allowed in the absence of evidence showing the existence of. | 
7 4 merchantable coal within the. boundaries of the. tract j in question. | 


7 Seoretar y Smith to the Commissioner of the Gener al Lana O Office, Winch : 
i (£9, 1895, 4 (PB. J.C.) 


“?he iad involved i in this appeal is the Sw. of the SE. x Of. Sec. 13, 


are ese S., BR. 65 W. Pueblo, Colorado, land aivtact 


The record shows that John aires filed his coal ascavaton wehte: 


= . ment, under section 2348, Revised Statutes, for the purchase of theSW. 


tof the NE. 4, the W. 4 of the SE. 4 and the NE. 4 of the SW. + in 
: seid section, township and Tange, November ie 1888, 3, alleging pieeeion 


. _ from August 29 preceding. 


On August 15, 1889, John N. Davis made homestead entry of the 
sw. 4 of the SE. + of said section, township and range. ote 
| On: December 28, 1889, Tanner made application to purchase the inne 
-- included in his said declar atory statement, and on Devember 31, follow- — 
ing final entry was made by James Vaughn, attorney in fact, and 


a certificate issued. This application was sworn to py Tanner Decem- 
ber 7, 1889, in De Kalb county, Missouri. _ 


I find i in the record a * certificate” from the register of the local office, 


: in which he certifies that Tanner filed “a coal application to purchase,” 7 


and tendered the purchase money October 3,.1889; “that on December 


. es 28, 1889, the within application of John Manion being subscribed and 


re-sworn to December 24, 1889, was received with purchase money,” 


eae, etc.; that Davis was notified of Tanner’s. application October 31, 1889. 
on Al do not find in the files any other record of any such transactions. | 
-.. It seems that your office, by letter of September 19,1890, held the . 

. Davis entry for cancellation, from which ‘he appealed, and by depart- 


_ mental decision of January 20, 1892 (L. & R. No. 233, p. 499) a hearing 
‘was ordered to determine (1) the character of the land in dispute, and.’ 


re (2) the good faith of the coal entry made in the name of Tanner. 


Hearing was accordingly had before the local officers, and as a result 
they decided in favor of the coal applicant, and recommended the can- 
cellation of Davis’ homestead entry. On appeal, your office, by letter 
of July 7, 1893, affirmed their action, whereupon he prosecutes unis 7 
appeal, assigning numerous grounds of error both of law and fact. 

The only issue here.is as to the character of the land, the caoaiio 


as to the good faith of the defendant having been abandoned The ~ : 


ae determination of this question rests wholly upon the correctness of the | 


. Fi ce Ege . 
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4 surveys, on the erodid ‘that have ‘pest stibmitted, errs if the are wos 
~ vey sought: to -be established | by the defendant. be accepted, then it is. 
shown that the “Davis forty,” so-called, is most valuable for coal, 9 


while if that claimed by Davis to be correct is adopted, then it is sicar 


; there is but little, if any, practical value in the land for the coal therein. ~~ 
T am clearly of the opinion that the theory of the defendant in locat: 
_ ing the lines on the ground is not warranted by the facts as I under- —. 


- stand them from the testimony. 


° Tt is conceded that. many of the section and athens section ioaiaee ss) 
_in the vicinity of the land were missing, but all of the section cornerson = : | 
the east sideof the township—on the 8th guide meridian—are in place.. ae 
It is claimed by the.defendant’s surveyors that they have located'the ~). 
- quarter section corner between sections 13 and 24, and also the section ... . 
corner common to. séctions 11,12, 13 and 14. Naw from these two 
points they survey the section and tie it to the northeast and southeast =~ 
corners thereof, which are admitted to be in place. The surveyor who |... 
did the work swears that—“From the corner common to sections 11, 0 ~ 
12, 13 and 14 we ran So. one mile, on a variation of 13° 30”, and found. ae 
- no corner; thence east on a variation of 13° 30” 40 chains we located a . x 
- corner.” “By continuing on the So. line of section 13, from the quar-» 
_. ter corner, and running east on a variation of 13° 30/ forty: chains that.- 
point would be 490 feet north of the corner common to Sees. 13, 24,18. ~ 
and 19 on the guide line”. He did not actually run the line hon the es, 
southwest to the southeast corner of section 13, because “the country 
is so bad that it would be difficult to check back, but by starting from - 
_ ‘the southeast corner of Sec. 13, and running west 40 chains on the 
- same variation, by actual measurement this point would bring you. | 
. south of the quarter corner 490 feet.” This means, as read it together ~~’ 
with his drawing, that if he had run the:south line from the southeast : 
corner, according to the calls of the field notes the quarter corner 


between sections 24 and 13, being also the southwest corner of the land 


in dispute, would have been 490 feet south of where he did place it, | 
and it follows of course, that the north line would also have been that. . 
distance south. But instead of thus running his lines he arbitrarily  _. 


deflected the line from the southeast corner of section 13 north, to | 


- reach what he says is the quarter cor ner between sections 13 and 24, ; 
It_is conceded that the rule is in running lines of a survey where the Parone 
monuments called for are on the ground, and there is found to be a ; 
variation between the calls in the field notes and the monuments, the.  ~ 


latter must control, but in the absence of monuments the surveyor 
must be guided by the calls in the field notes. There is an attempt 


_ made to. show that the corner common to sections 11, 12,13 and 14, and» : 
the quarter corner between sections 24 and 13 are or were at the points . oe 

indicated. by the defendants surveyors. But the testimony is wholly’. 
o insufficient for that purpose. No witnesses testify positively that these. > 


- corners were ever established at these points; they are not at the points : “a 
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at by the field notes.’ The official: plats ¢ on ile « in your aaa a4 
_ show only a slight deflection from a due course in the east and west 
_ tae the lines being practically str aight. — | 


But aside from this, I do not think the defendants, aces their own 


_ testimony, have made a sufficient showing in the face of the official 
“survey to warrant the acceptance of their plats. The surveyor for the _ 
ree company says that he knows the southeast corner stone of section 16, - 
in the same township and range. If that be true, and I have no reason 
- to doubt it, then it would have been a comparatively easy matter under - 
— the rules for the restoration of lost or obliterated corners of March 13, 
“. 1883, and June 2, 1887, to have re-established the corners, or, at least, _ 
_.. ascertained the proper location therefor. But-no. attempt was made i: 
~~ connect this corner with the southeast. cor ner of section 13. He says. 
“that upon “ information” he believes the course and distance from the. 
--. - southeast corner of 16 check with southwest corner of the Davis 40, 
ag indicated by his plat, but he did not ascertain by actual work j in the - 
. field whether this is true or not. 


ee a er 


The survey of the defendant, therefore, must be eeicctee and that 7 


: : i. ie Sitered by the contestant, being in conformity with the official survey 
and field notes, will, for the purposes of this case, be accepted as the - 
eS true one, ae 


Fixing the boundaries thus,‘ it only remains s to ascertain whether — 


: a , there is coal upon the Davis forty. It is conceded that none has ever 
Deen mined for marketing. There is an outcrop in the extreme north-. _ 


- west corner of the forty, but no mine has been opened on the same, | : 


and it is shown by a fair preponder ance of the testimony that, er anting — 
.. the vein to be continuous, merchantable coal could not be found within — 
the lines of the Jand in controversy. .The land is of but little value 

for agricultural purposes, but it is shown to be fairly good for grazing. 


- As I understand your office opinion, it is based entirely upon. the 


aes theory that the survey of the defendant is the correct one, and that it 


“ was on this theory that your office judgment i in favor of the defendant. — . 
'- ig based, thus pr actically act ana if not correct, coal does’ not. _ 
exist on the land. 3 


2 : 7 _, The judgment of your office is therefore reversed, and Davis’ entry _ 
.. will remain intact, soa ect to compliance with the homestead law. . 


———t 


JONATHAN Gann. 


Motion for review of departmental decision of N avenber 30, 1804, | 


<s 19 L. D., 883, denied. by. ene Smith, March 19, 1895. 


A aay (ae “the Pak si the 2A f Boge Begs UT “> 4 
_ . eee eee : - x 
ee re Sp et i 8 wy 


5 DECISIONS ‘RELATING TO. ‘THE, PUBLIC “LANDS: wit DD a), is 


| PRACTICEATTORNEY—APPE ARANCE—CON TINUANCE. 


Brow v. BARBEr’s HEIRS. 


: is motion for 2 soniindanes: in “order that eden may he secured ig show chat. the ee 


_ appearance of. the. attorney for the opposite party is not authorized, is addr essed - 


to the sound’ discretion of the local officers, and their action thereon should not ee | 


be disturbed. unless it clearly ¢ appears that So has been. an abuse of this: dis- 
-eretion. : . 


8 ecretary Smith to the Diriria aes of the General Land Office, Miron = a 
19, 1895. So (BMRB S 


This case involves Tots 4 and 5 and the W. 3 of the. NW. 4 and the 


SE. 1 of the NW. 4 of Sée. 22, db 2 S., BR. 40 W., Garden City 7 oe 


~ district, Kansas. 


May 18, 1885, Jonathan r. Barber. made homestead aes) for ‘the, sae 


- | above described tract. 


ehh anuary 9, 1888, Andrew J. Brim filed ne affidavit: of. contest, allég. ao ; < 
ing that défendant had abandoned the tract, and that it was not settled _ ey 


upon and cultivated as required by law. 


At the hearing ordered the local officers on septnnes 1, - 1888, en! aS 
_ dered their decision sustaining the contest and recommending the can-- — 
= cellation of the.entry. ae 
“September 5, 1890, that decision Was overruled Oy your office and. no. ae 
2 appeal was filed ; thus ending the case. o. So 
Subsequently, on the 21st day of May, 1892, Brim re- attacked ‘the ae 


entry in an affidavit of contest. 


Upon this second affidavit, the: case was set fp jieading Mamast 2 O65 8 : 


1892, when the plaintiff filed an application for continuance in. ordér. - 
that he might make service by publication on several non- resident . 


defendants, as heirs of the deceased. entryman. , On. the same day. an. - 
attorney appeared and entered a general appearance for “all the heirs-  _ | 
defendants” and announced himself “ready for trial.” The plaintiff. 
.then ‘moved for a continuance “ for forty-eight hours in which time to. 
. show by the testimony that G. L: Miller was. not the duly authorized ee 


attorney for all the heirs.” 
This motion was. overruled. | 


On the same day, the. pe not being present, the « case was dis: 7 ee 


missed for default. 


September 15, 1892, plaintiff filed a motion before the local oftloers, * ce 
_ asking that the default be set aside and the case be re- instated. This _ pare 
' was denied and the plaintiff appealed. | 


December 18,1892, your office decision was ‘rendered aiieiein it was: 


held that the ioeal officers were in error in refusing to continue the case ” 
- on motion of the plaintiff; but after doing so your office decision ° 
appealed from, took into consideration the former case of Barber v.. | 
‘Brim, and held that the present contest was substantially the same as 
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: | = ; that passed upon | in the former case, aaa for this 1 reason i refused to cae : | 
a hearing overrulin g the pobisengn to. accept the, final inet of the any -_ 
co nan, 7 


‘It appears from an omen of the record that this case has been ee 


oe misapprehended from its inception. 


Se - The only question pertinent to the disposition of this ¢ case is the’ action. .. 


of. your office of December 18, 1892, wherein you held that the local 

. > Officers 1 were in error in refusing to continue the case on motion of plain- | 

tiff in order that he might show that Attorney Miller was not authorized ~ 
_ to appear for all the heirs. This was a matter resting within the sound- 
_ discretion of the local officers and should not have been disturbed by 


e. your office unless it clearly appeared that there had been an abuse of — 2 


: this discretion. “Usually an appearance by an attorney will be pre- 


ae sumed to have been made with aUUR OMY: ant and Eng. Encyclo- 
_ pedia of Law, Vol. I, page 184.) 


There was no error on the part of the local officers i in iomuie tocon- 
_. tinue this.case. As it was jurisdictional it could be raised at any time 


and the: movant had no right to insist upon its consideration at this. 
time, and that the case should be continued in order that he might 
prove that which he could raise at his will thereafter. 

The case was therefore properly dismissed for default, by the local. 
officers, the plaintiff being absent, and was improperly re-opened by 


- your office. The subsequent. proceedings held in this case therefore. 


need not be cousidered. 
-* For the reasons stated the application of Brim to contest i 1S Gienigead 

' and.the disposition made of the case by your office is affirmed. 
7 There is contained in the record an application to perfect the proof 
- of Jonathan T. Barber, deceased, made on February 20, 1893, by Evelyn - 
T. Barber, one of the heirs. It is returned to you for such action as 
may be deemed advisable, and in the event that it is found to. have 
been offered after the expiration of. the seven years provided in such. 
cases, it will be referred to the board of equitable adjudication. 


SMUGGLER MINING Co, BY AL. av. ‘TRuEWoRTHY LopE CLA ET P AL. : 


Motion for review of ‘departmental decision of November 30, 1894, 


aoe Mag L. D., 356, denied by meerOUry Smith, oe a aoe 


ae seams ee a PUBLIC: : LANDS, ea yee 


-PRE- EMPTION—FINAL, PROOF. ADVERSE CLAIM. 


“ MULLIGAN v. STALTER. 


a ae serpentine the dine within eee pre- emption final shit should ‘be ede the . _ 
. period elapsing between the rejection of the settler’s filin 1g, and the notice of its: ge 


final. allowance should be deducted, 


The right of a pre-emptor, who is in default in the matter of making final mnie. to. a . 
transmute. his. claim cannot be defeated by an intervening. entry based on. pre- oe ce 


ope y papers executed while the land is not subject to appr opriation, 


e Secretar, y Smith to the Commissioner of the General Land Office, Murch - - 
| eS (19,1895. (CWB 
n 3 have considered the case of Thomas Mulligan against Albert R. . 3 

- Stalter, in which Stalter appeals from the decision of your office of = ~~ 


March 8, 1893; allowing Mulligan’s. application to transmute his pre-. | 7 
-emption filing to a homestead entry, and noleuass for cancellation Stalter 8 Beis 


oy homestead. entry No. 15915.. 


~The land in dispute. is the Nw. 4 of section 21, .. 2 8. R 67 w., ere 


Myaeee land district, Colorado. 


7 From the record, it appears that on To une 29, 1886, Thomas Mulligan iis 
made application to file a pre-emption declatatory statement for said) °° 
.. tract, alleging settlement April 12, 1886, which was denied by thelocal’ > 
. officers because, as they claimed, it was railroad land. Mulligau ; 
appealed to your office. September 6, 1886, your office reversed the. © 
_. decision of the local officers. The Union Pacific Railway Company,’ Net 
_» which claimed the land, appealed to the Department. July 24,1888,. 
> the Department affirmed the judgment of your office. August 16; 1888, eS ee 
~~ your office notified:the local officers of the rejection of the railroad: com- 
. ‘pany’s claim, and the right of Mulligan to file pre- emption declaratory’ ee 
statement. October 9, 1888, the local officers notified the attorneys of f 
— Mulligan. November 14, 1888, Mulligan filed the declaratory state. 4. 


= ment which had: been i impr operly refused by the local officers. © 
- May 15, 1891, Stalter applied to make homestead entry of said land, | 


- which was: rejected: by the. local officers, because the land was covered : 


a by: the entry of Mary E. Stark, and the filing of’ Mulligan. Mary Ei. 
- Stark had made homestead entry of said tract February 18, 1890. 


— May : 26, 1891, Stalter filed affidavit of contest against. Miss Stark's! bes 
entry, and ne! 4, 1891, he filed a relinquishment of said entry. His aa 


+ homestead. entry was hen placed of record in the local office. | 
~ June 6, 1891, Mulligan made application to submit final proof antes 


| his declaratory statement, and pueust 1, 1891, was set as the date ee: 


~ therefor. | a 
- August 14, 1891, ‘Mulligan filed an capelination to transmute his pre. . os 


: i. emption filing ie a homestead. 


After a variety of proceedings, and sazanil appeals, the local officers | 


.. were e dir ected by your office to order a hearing. 
ee ee 20 15° oe 3 
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A hearing’ was. ‘thereupon haa on nthe 29th day of April, 1892, a . 


ie a local officers recommended that the application of Mulligan to trans- #3 
_ muté his pre-emption filing into a homestead, be rejected, and the entry 


- . of Stalter allowed to remain intact. Mulligan appealed to your office. - 
~The land is unoffered land, and the pre-emptor is entitled to thirty- 


three months from the date of settlement within which to make proof. — 
_ Mulligan in his declaratory statement alleges that he made settle- 
ment April 12, 1886, and itis contended by Stalter. that he was only — 
entitled to thirty-three months from April 12, 1856, when he alleged 


‘ gettlement, to make final proof. : 


A settler under the pre-emption law is not ce bound by the date 
of settlement alleged in his declaratory statement; for the date of set- 


—tlement is a matter of proof, and is not only a question. of fact, ‘but one 
oe ZOE mixed law and fact. It is true Mulligan alleged settlement on April. : 
— 12, 1886, but his declaratory statement having been denied by the local - 


officers, it was not possible for him to per form the requirements of. the 


law. He could not file his declaratory statement until the decision of 


= the local officers had been reversed by this Department, and he had. 


eo received notice of the decision. He continued to reside upon the land | 
_. with an intention to claim it, and clearly in calculating the time within © 
which he was required to offer final proof, the period which elapsed : 


ee between the date of the rejection of his declaratory statement by the | 


v _ local officers and the date of notice of the departmental decision of. 
~. July 24, 1888; viz: from June 29, 1886, to October 9, 1888, ‘should be. | 


~ deducted. This being so, it follows that the time to make proat would - 


. have expired on the 22d of April, 1891. But he did not make applica, i. 
_ tion to make final proof until June 6, 1891. oe 


From tlie. foregoing it appears hat after the 22d of April, 1891, this : 


2 tract was subject to appropriation by the next settler in order of: time | 


who. had complied with the conditions of the law, and inasmuch as 


Mulligan had complied with the law in all respects, save in submitting _ 


his final proof within the time provided for, such technical failure could 


only be taken advantage of and his entry could only be defeated by an — 


applicant who had himself fully complied with the law in all respects, 


~ s and whose application was free from all irregularity and defect. 


. As stated by you in the decision of your ofiice, ‘there are no equities 
in the case in favor of Stalter,” and as the grounds relied upon by him’ — 


to defeat the entry of Mulligan are purely technical—which would not 


be sufficient to prevent Mulligan from now making proof as between 


- him and the government—the entry of Stalter must ‘be free from all 
. technicality to accord to him a right superior to Mulligan. 


‘It appears that the entry of Stalter was allowed on June 4, 1891, = 
upon a homestead application,’ affidavit, and non-mineral affidavit, 


~~ made on May 15, 1891; while the homestead entry of Mary Stark as: : 


nee intact eupon the land. 


| Saito testified that he did not appear ak ine land office on ‘that age 
and did not know of the allowance of his application to make entry, 
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until he received the receipt, but had he so appeared, he should not - ee 


have been permitted to make entry upon the. presentation of the papers 


executed at the time when the land was not subject to entry, but should. ~ oe 
have been required to make a new affidavit, showing that at that date’ 
he was fully qualified to make homestead entry of the tract. Hiram’ _ 


Campbell, 5 0. L. O., 21; Johnson Barker, 1 L. D., 164; Staab ». Smith, 
31. D., 320; Holmes v. Hockett, 14 L. D., 127. : 

His alicdiion was improperly allowed, and although stich irregu: 
~ larity might have been cured, in the Eee of any intervening adverse 


elaim, Mulligan could take advantage of it, and having filed his inten- j - 
tion within two days after the allowance of the entry to. make. proof — 
upon the land, and before the Eros UIarIOy was oe, he should now eu 


permitted to perfect his entry. 
The decision of your office is affirmed. 


RAILROAD LAND—SECTION 5, ACT OF MARCH 8, 1887. 
HoLton ET AL. 2. “-Rurmpex, 


A settlement Aten sequited after the passage of the ao of March 3, 1887, and tage - 


‘sequent to thesale of the land by the railroad company, will not defeat the right » : s . : 
of. the purchaser, or his transferee; to per fect. title under the provisions of section me 


5, of said act. 


A purchaser of the standing pine fpiie on land excepted from. a railropd prant, is ats 
entitled to protect the interest thus acquired in the land’ under the provisions of 


said section, if the timber constitutes the chief value of the freehold. 
A transferee claiming the right to perfect title under the terms of said section must 
show that the purchase from the company was made in good faith. 


The right of a bona fide transferee to perfeet title under said section is not affected . E dee : 
. by the fact that his purchase was made after the passage of said act, if the 


original purchase was made in mete faith. 


_ Secretary Smith to the Commissioner of the General Land Office, March 


Eee Lo Soe CG. W.P.). eae 


I have eoneiierd the case of. James M. Holton and John Schafer | 
against Edward Kut edge, involving certain lands i in the Ashland land 


district, in the State of Wisconsin, on appeal of J ohn Schafer from your _ ae 
office, decision of March .29, 1893, and of James M. Holton from your i. 


office decision of April 4, 1893, 


The lands in dispute are within the fifteen miles, or qndamnaity limits oe. 


of the grant of June 3, 1856, (11 Stat., 20), for the benefit of what is 

~ now known. as the Chicago, St. Paul, Minneapolis and Omaha Railway, 
(Bayfield branch) and within the ten miles limits of the grant under - 

_ the act of May 5, 1864, (13 Stat. - 68) for the Wisconsin Central Railroad 
Company. | 
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ade the rulin gs of the Department, the. résérvation. andes the act. _ : 
of June 3, 1856, served to defeat the grant for the Wisconsin Central. | 
The tr Acts were selected July 12, 1887, by the Omaha Company, list 


No, 1, but upon the adjustment of the grant for the company, the. | 


| aye sclecuiou was cancelled, and the tracts restored to the public | domain. | 


a o January 8, 1891. 


‘Thus this land, though within die erant, was excepted from it, and therefore comes. — 
within the fifth section of the act of March 3, 1887. Swineford v. Piper (19 L. D., 9). 
_ Itappears that on February 17, 1885, the Chicago, St. Paul, Min- 
~neapolis and Omaha Railway Company conveyed the lands i in dispute, 
- with other lands, to Henry F. Spencer, which lands are described in 
_ your office decision of March 29, 1893. October 15, 1887, Spencer sold 
ee Rutledge all the pine timber standing on the tracts in question, with 
the right to remove the timber during the period of fifteen years. 
On the 13th of December, 1892, Spencer conveyed to Rutledge, by 
quit- -claim deed, these iands. with the exception of the NE. 4 of the 


a NE. 4 and the NE. J 4 of the SE. 4 of section 13, T. 46 N., B. 5 Ww. 


- March 4, 1891, Rutledge mde application to purchase, under the 92, 
_ fifth section of the act of March 3, 1887, (24 Stat., 556.) | . 
‘The register and receiver at Ashland rejected fi en on the = 


| ground that Rutledge had only purchased the pine timber standing on — 
the tracts. Rutledge appealed to your office, which reversed the action’ - 
Of the local officers. a 
~ October 25, 1892, John Schafer made application a" antes mide in ~*~ 
-. homestead law, the N. 4 of the NW. 4 and the SW. 4 of the NW. tof 

~ geetion 11, T. 45 N., RB. 5 W., being part of said tracts, and March 2. 
A 1893, J ames M. Holton made aophcation to enter under the homestead | 
law, ‘the NW. 4 of section 1, T. 46 N., R. 5 W., also part of said tracts. 


These appheaions were. obh rorected ‘Decnuse of. Rutledge’s preced-. 


ing application. Schafer and Holton appealed to your office, which - 


affirmed the judgment of the local officers. ‘Schafer and Holton have 
appealed to the Department. > 

The applications of Schafer and Holton, during the wendenGy of Rut-" 
ledge’s appeal, were properly rejected. Hatilton ev, Harris L. D., 
' 288); Idem, on review, (18 L. D., 45). ig : 

The sale of the standing timber by Spencer to Batledge, irrespective 
of the quit-claim deed, was the sale of an interest in the land, and 
entitled him to acquire the entire title by paying the government price 
_ therefor, as provided by section 5 of the act of March 3, 1887, provided - 
_. the standing timber constituted the-real value of the frechold (Telford 

9. Keystone Lumber Co. (18 L. D., 176), if Rutledge and Spencer both 
purchased in good faith, unless the claims of Schafer and Holton are 


a tenable. But neither of them claim to have made any settlement before — 


| the year 1892, long after the passage of the act, and long after Spencer. 


Ra . : had pur ghanod the tracts from the railroad company, and, consequently, 7 
ee, would not prevent Spencer, 0 or his tr ansferee, from pur chasing from the 
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3 government.’ ‘Telford V. . Keystone Tianaber Co., supra; MoOord e: ine , 


ley (18 L. D., 502); Chicago; St. Paul, |, Minneapolis and Omaha Railway . a S 


Company (11 L. D., 607). 


The evidence ‘shows that the timber comprised the pause unt jnter: : ~ _ | 
est in the freehold; the good faith of Rutledge is not questioned; but 


it is alleged that. the purchase front the railroad company by Spencer | 


7 was not in good faith. oe 
_ Rutledge, in his application to purchase, alleges t that the tracts were oe 
purchased by Spencer | 


bona fide and in entire good. faith and for a valuable sonsideration: and. upon the un- 


_ derstanding and belief that the same were a part of and included.within the lands | 


granted to the said railroad, company, and that said railroad company was the lawful 


owner of the title late under the laws of the: United oS and of the State of — Bes 


. Wisconsin. 


But there is nothing i in the evidence to sustain, the allegation that rs - 


Spencer was a bona fide purchaser. 


The eighth clause of the general circular of February 13, "1889 (8 Ti a 


Dz, 348), requires that the proof on the part of the applicant to pur- 


chase should show that he, or one under whom he claims, w was a bona ee 


= Jide purchaser of thé land from the company. 


fe ee Se aay ney SPE D,, 287), it itis 


| ‘said the | 


~ fifth apetion of this act was: sproiiied to ro tsel bona fi ide auneniuee from the rail-. 
road company—that i is, par ties claiming title through the grant to. the. company. Tt. 
"Was a provision through which the title so obtained could be perfected. The right 


. : 


to purchase from the government depended upon a purchase in good faith from the ~~ il 


company, and. uy tuore who had so Dureliased could avail themselves of this — 
. Temedy. . . on 


And in Sethman ». Glise (17 ite D,, 307 )j it is said— 


_ It can make no difference, I think, whether’ a transferee, otherwise entitled to pur- oo. 


chase, bought the tand before or after the day of the approval o. of the act, if it was 

originally purchased in good. faith from the company. . | 
‘The circumstance that Rutledge purchased after the passage of oe es 

act of March 3, 1887, does not deprive him of the right to purchase | 


from the ovement, if the land was originally purchased in good. cS 
faith from the railroad Company: Sethman w, Clise, ney and Swine ae 


ford v. Piper, supra. . 
Iam therefore of opinion that. Rutledge should be sligaed to pur- 
_ chase the entire tract, which he has applied to purchase, if he offers | 
sufficient proof of Spencer’s good faith. 23 
.. Phe judgment of your office is accordingly aitirmed, with the above ~ 
- modifications. = , | : ‘ 





ae 
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(sho PRE-EMPTION—TECHNICAL SUB-DIVISIONS—CONTIGUITY- 
-WILDMAN + v. “Mowreommry. 


A patent i in which the land is jencvilead | in meoorlanee with the sub- dicisions shown. 
' on the official plat conveys all the land within the limits so specified, whether: 
. the quantity of said land supposed to be contained therein is corneute stated i 1m. 

_ the patent or not. 


The rule now followed, with respect to the non- manediey of tracts lying on both 


sides of a meandered slough, will not be applied to a tract surveyed and entered. 
- under a practice that authorized a sub- division of such description and the entry 
thereof, | a 7 : 


Secretary y Smith to Die Commissioner of the General aia Office, March 
7 19,1895, en CLe’), 


In this case John W. Wildman has appealed from your office decision | 
of October 3, 1893, dismissing his protest against James T. Montgom- 


a ery’s pre-emption fin al proof and cash entry of “the part of Long Island 


~.. inthe NW, $ of section 10, T. 13 N., RB. 5 W. , containing eight acres of _ 
ae _ land”, in Grand Island land district, Nebraska. _ 


On October 7, 1889, Montgomery filed his. pre- tie Sclaveory 


. = statement, No. 9495, for said land, alleging settlement on October 4. 
—1889. On October 3, 1892, he offered final proof. Wildman appeared - 


and made protest in writing ; introduced three witnesses, and put in 


evidence his patent from the United States. of America, bearing date: 2 , 


- March 10, 1885, and granting to him: 


The north half of the north-west quarter of section ten, in fewiehip thictean north, 


. of range five west of the sixth principal meridian in Nebraska, containing foriyciive: 


acres and ten hundredths of an acre, according to the official plat of the survey of | 


a _ the said land, returned to the General Land Office, by the surveyor-general, 


On October 4, 1892, the receiver transmitted to your office for re - 
eration and action, Montgomery’s final proof (approved oy! the oo 


and Wildman’s protest and the evidence. 


: thereof, approved by the surveyor-general, was returned to the General. . 


On October 3, 1893, your office, for reasons stated, dismissed Wild. 
man’s protest, and retained Montgomery’ S final pr ool, su) oct to Wild- 
maw’s right of appeal. 

Wildman has appealed to this Depaetuiadt . 

Wildman’s protest and appeal, and the te) PEgpea for my ietae 
mination two questions: 

‘1, Whether Wildman’s patent does, or aves not, include the parcel of 
8 .20 acres of land claimed by Montgomery as pre- emptor. - 

2, Whether Montgomery did make settlement and improvements, and. 
establish and maintain residence upon the parcel of 8. a0 aer es of land 


described in his declaratory statement. 


The facts are as follows: | | 
~The township was surveyed in Senisniber 1862, and the official map: 


| Land 0 Office on Mareh 26, 1863, Platte River runs north- east ACtOss. . 


[ENG Sta, . Pea ae Ce Re Cok Og Seth Be ee ert eee A @ ON nt = Ee ee St oe te eg Ok a oo age za eeee ses, 2 ee 8 os 
er ae Sag oer ey a ee eo. eee Pyke Sake eae SS GET Be Meanie 8 Daa eae Eee eet fi f 
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. : the north: wast corner of. the township. “The average width of ‘the fee ae 
— between its right. and left. banks, as measured: ACIOSS - joany channels fe 
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; | and intervening islands, i is about one mile and three quarters of a mile. ne 
'- The surveyor 8, L in their. field notes, reported : z coe 


That the river runs through this township in level shania, the inost of which - Bas 


7 are wide and shallow, and can be chained across at almost: any point with accuracy. - oe 


_. The bed of. the river is sandy. and moveable. The channels change frequently. 


Across the north- west corner of section 10, in the year 1862, there 


was a slough, cut by the waters of Platte River, averaging about twelve: tay 


~~ ehains wide, and so shallow that the surveyors chained across it on both - 


the west and north lines of the north-west quarter of said section... The - a 
- gurveyors assumed the southern edge of this slough to be the south or. -.. 
- right bank of the river, and meandered it. They also meandered the —~ 
northern bank of said slough along the south edge of. Long Island, in. 
such manner as to show that part of the slough to bea quadrilateral. 


-. figure bounded’ by straight geometrical lines, and to cover 27.60 acres 


Pere land, of which 26.70 acres lay within the north half of the north-. 


; west quarter of section 10, and 90 hundredths of one acre lay within — Pr 
_ the south half of said. north-west quarter section. They sub-divided the. - 


fractional NW. 4 of section 10 into three lots. Lots 2 and 3, contain- - en 
- ing. together 79. 10 acres, composed the south half of said auanter sec: 
tion. Lot one, containing 53.30 acres of land,—lying in two parts.or 


_.. parcels on opposite sides of said slough, one of 45.10 acreson the main | . 


land, and the other of 8.20 acres on Long Island poe the frac. — : 
ae tional north half of said quarter section. afters 
The surveyors also reported that. the 8.20 aces. of land on Long a: 


‘Island were Swampy and the soil third rate. . 


It appears by a rough plat. of the premises, filed ee the testimony, 2 
‘authenticated by three witnesses, and not questioned, that since the «| 
year 1862, the right bank of the river has been advanced southwardly; - 


: that the slough which averaged about twelve chains in width, has been 
“- divided into two narrower sloughs or channels; and that between them,’ - 


~-and between the 8.20 acre parcel of land ‘on Long Island and the maine; 4 : 
land, there has been deposited and built up a new island, which ig ee. 


2 . wopaneutly larger than Long Island, and extends north-east cuit south-. .. | 


west from a point near the middle line of section 9, across. section 10, 


. and some distance into section 3. The 8.20 acre pareel o on Long Island oe | 


has not been disturbed. 


The. testimony does not show in what year, or during what flood, the | oe 
change in the topography took place. It must, however, have occurred - 


a before Montgomery filed his declaratory statement, or made his settle.  - 


ment in October, 1889; because Montgomery built his first houseon the: ~~ 
new island in section 9, outside of Wildman’s wire fence, and built his © = _ 
second house about one year afterwards, on the new island,in section - 


a 10; and inside of Wildman’s fence, which he was obliged to cut for the ak 


: purpose. | Montgomery never did make any settlement, build any house; ; 


yas 
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on es or establish eeaidenes on. the 8, 20 acres. of swampy land. ae Ore ; ss 


west. of the slough on. Long Island | in section 10, and described i in his 


a declaratory statement. 


On July 3, 1879, Wildman owned as a homesteader a Ww. 4 of the: - 


oes NE. 4-of section 10, containing eighty acres. Under the act of March 
= 8, 1879 (20 Statutes, 472), he was entitled to make additional homestead _ 
oo ._ entry of. eighty acres more, He applied to “enter the fractional N. 4 of 
the NW. 4 of section 10, T. 13 N,, BR. 5 W. , containing 45.10/100 acres, 
as. additional”, ete., ete. “ee | 


—. On July 7, 1884, he claimed in-his affidavit, and was penned os = 
a make final proof for, the “N. 4 of the Nw. fof section 10, T. 13 'N., R. - 

- 5 W.”, without specifying quantity. 7 
On Tals 17,1884, the register issued final enone 68 “ the north 2 
— of the north- wast 2 of section 10, in township No. 13 N., of range — 


= : _ No. 5, west of the 6th principal meridian in N ebreei containing 45 a3 
oe and 10/100 acres.” - 


— On Mareh 10, 1885, patent was sae eine the terms of the final _ 
: certificate, and as egciabelore: quoted, in the second paragraph. 
I am clearly of opinion that Wildman’s patent conveyed to him the | 


\ a whole of the north half of the nor th-west quarter of section 10 afore- a 
said, including the 8.20 acres on Long Island, and that said last 


- ‘mentioned pareel of land, described by Montgomery i in his declar atory x 
ae statement, has.passed beyond the jurisdiction of executive officers. . 


The Land Department can dispose of. publie lands: only in conoeds: . ; 


i 7 ance with legal subdivisions as ascertained and shown by approved 


. ae of surveys filed in the General Land Office. In the case of 


‘Kdward N. Marsh (5 L. D. , 96-99), referred to in ae ottice decision, | 


the acting Secretary held that— - 


aa e As Cusey only purchased and paid for 59. 51 acres, a anraceaG in a Siepal subdivision = 


te shown. by the government . ‘survey, his Speen cannot be hel nD convey to hima a 


a, greater quantity, ete., -ete. 


... In the case of Gazzam 2», Phillips, (20 Honan: 31 9.375) eee 


the case of Brown v. Clements (3 Howard, 650), the supreme court. of 


the United States rested its decision as to 46 rights of parties claim- 7 
“ing ander patents to Etheridge and prone; respeotively, expressly . . 


y = upon the. ground that— 


The sales in each case: were made in conformity With the subdivisions) as marked “ 


a upon the plat of the surveyor-general, then on file in the office, and to which allpur- - 


chasers of the public lands had access, and which: constituted the guide of the 


a ‘Tegister and receiver in making the sales. 
In the case now under consideration, there | was niet on the official iit -_ 


| : of section 10 aforesaid, any legal subdivision containing 45.10 acres of 
—- Jand, nor any legal subdivision containing 8.20 acres of land.. The 
3 2S north: west quarter of section 10, which was only made fractional by - 
the meandering of the slough aforesaid: contained but. three subdivi- 


eas _ Sions, numbered 1,2 2, 3, as hereinbefore es: The land of of which 
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- As Wildman ee to-make additional homéstead entry, might t have been — RB 
a rightly described, either a as lot 1 of section 10,” or as the “ fractional , 


‘north half of the NW. 4 of section 10.” Under either description, he 
would have taken all the land in the north half of the NW. 4 of sec- 


a tion 10, except what was covered by the waters of the meandered” 
slough. The description in the patent closes all controversy, and con- 


la veys all the land within the limits specified, whether the quantity of a 


‘land, supposed to be contained therein was correctly stated or not. 


~ In 1862, when the survey was made, ‘and in 1879, when Wildman 7 i. : 
made his additional homestead entry, there was no law, regulation, ee 


— usage or practice which required the surveyors, or the entr yman, or the - 


“local officers, to consider the meandered slough aforesaid, as obstruct: ° ~ ze, 


"eo ing the contiguity of the parcels.of land lying: on Long Island, and on : 


a _ the main land, respectively: The rule on that subject now pecoonmed - 


er and enforced, was first promulgated by the Commissioner of the Gen- | . 


eral Land Office on September 22, 1883, in letter “G,” of that date, 
addressed to the register and receiver, McCook land district, Nebraska, ~  -. 
in the case of Benjamin Bird. (See Letters, Vol. 175, p. 295 5 also the. 
eases of Olof Landgren, 11 6. L. O., 255; James Shanley, 5 i D., 641; - 
Matilda Strohl, 8 L. D., 62, and Mathias Ebert, 14 L. D., 589). It fol- 


lows, therefore: that ihe NW. 4 of section 10 was legally subdivided, 


and that Wildman’s. appcation to enter the. fractional north half of eu, 
said quarter section, was regular and proper. The: error in naming the 
_ -quantity of land embraced within the limits applied for, was immate- 
vial. The official plat on file is the best and the conclusive evidence | ne 


' about that. 


For the reasons above indicated, your office decision. of ‘Osiolier 3, ey 


| 1893, is hereby reversed. Montgomery’s pre-emption. declaratory. state- : : 
| aiieit is hereby cancelled. And you will cause proper notations to be. 
jade upon the records and plats, to show that the whole of the N. $ of 


the N W. tof section 10 aforesaid has been paneer and is. no longer . J o - 


subject to entry 0 or r settlement. 
‘ HOMESTEAD ‘ENTRY-SINGLE WOMAN—HEAD OF FAMILY. 
Newer. V. |“ Pwrurrse. | 


7 : Durin g the period accorded a successful aoutestant for the exercise of his pr -oferred. : 


_- right of entry the Jand subject thereto: ‘should be reserved, from all other BBPEO: on | . ia 


| priation. 
_A woman who states in her sivaltatay affidavit that she 3 is the ere of a family, a 


single person,.and a native born citizen, fulfills. the personal qualifications. : vee 
required. of a homesteader, and should not be required. to make ¢ an additional Se tite 8 


statement as to her age. 


It appearing by official certificate that the nomeatean ey has by judiaiad pro- 5 Bees 


ceedings nnder the laws of the State, adopted a child, and so become the head of 
a family, and thus qualified to make homestead entry, the Department will not 
eausstion: the pany of said peers proccedee : 7 
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2 ie Secretar ry Smith to the Commissioner he the General Lana ofie, Marck : 


I ce eeneiiorea the eee of Hugh Petefish fami your office 7 


ee pean of July 3, 1893, reversing the decision of the local officers, — 


rej jecting the application of Edith M. Newell to make homestead. entry ‘ 


of the NE. 4 of section 30, T. 18 8., 8. 31 W., Wa-kee-ny land district, — 
De, Kansas; and holding for cancellation Petefish’s homestead Paes for - 
oy. Said tract of land. | 


Edith M. Newell contested tnoctaiben cult onan of one Noah 5 
- Beaman for said tract. Said timber culture entry was canceled by _ 
your office on March 8, 1893 ; and on the records of the local office on 


> March 18, 1893; and preferents right of entry was awarded to Miss 
“Newell as. successful contestant, according to law. Notice of said-can- _ 
-- ¢ellation and of her preference right was  Teceived by Miss Newell ae _ 
--.. Mareh 17, 1893. | 


On. March 24, 1893, one Hngti Petefish ' was, Sania: by the local | | 
officers to melee. fomeead entry No. 23,314 of said tract of land. Said — 


os a entry was improperly allowed, and. inte be held subject to Miss 
-. Newell's preference right of entry. (See Allen v. Price, 15 L. D., 424.) 


On March 25, 1893, Edith M. Newell, in the exercise of her prefer- _ 


“ence right aforesaid, tendered her application to make homestead entry ~ 
of said tract of land; and in her homestead affidavit she made oath: — 
. “That I am the head of a family, and a single person, and a native 
“» "porn citizen of the United States.” Instead of rejecting said applica-— 
Caan tion upon the ground that said tract was segregated by the entry of 
an a -Petefish, which they had smupEODENy ee the oo noes e, the local | 
officers say: | . 





es That the Haine was isatinen to file another affidavit showing more specifically 


: - a “her qualifications as the head of a family, and stating her age, On this March 31, 
ee the applicant filed her: affidavit showing that she had adopted a child, and by such - 


ne adoption claims the right to make entry as the head of a family. We do not con- 


sider that the applicant is the head of a family within the meaning and intent of 


: _.. the homestead law. Her application i is therefore rejected, 


Miss Newell appealed. _ And on July 3, 1893, your. office— 


“Rosewed said decision, and held Petetish’s entry for cancellation. But your - office 


: ; o - proceeded to direct that Petefish’s entry be canceled on Miss Newell’s perieaune Her. : 
s : application, otherwise Petefish’s entry to remain intact. | 


From your office decision Petefish has soneaied to this Department. 
Miss Newell by swearing in her homestead affidavit “that Jam the — 
head of a family, and a single person, (that is to say, an unmarried — 
woman), and a native born citizen of the United States,” fulfilled the 
- personal qualifications of a homestead entryman. She did not choose 
to state her age. Admitting that the local officers, if they hadreasona- 


ble bona fide doubts as to the truth of her statements In respect toher | 
es, ¥ headship of a family, or her: condition as a Feme sole, ¢ or her seitizeaship; a 





Vg ae 
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: aid have the right to require av more specific showing a as’ ‘tO ea aaa ; a 
tions, it is plain that their requirement that. she should also state her 


age, was irrelevant and impertinent. 


Miss Newell’s affidavit, dated March -29, and filed March 31, 1898, co 
_ shows that in the month of October, 1892, when she was more than | 
_ eighteen years old, in the probate court of Lane county, Kansas, she ——_ 
- adopted a minor child as her own; and that said child has ever since _ 


‘resided with her and been supported by her. 
‘The laws of Kansas enact: 


‘ (3868) Minority y. Sec. 1. The period of minority extetids, in males, to the eee of 
twenty- -one years, and in females to that of eighteen years. 


(3873) Adoption. Sec. 6. Any person may appear in the probate court of the proper _ 
county, and offer to adopt any minor child or children as his or her own: Provided, 
Such minor, and his or her parents, if living and in the State, or guardian, if any, |: 
appear before such court and consent to the adoption ; and if the probate court is "~~ 
_ satisfied that such consent is free and voluntary, the said court shall makeits pro- 
ceedings of record in the said probate court, declaring such minor child or children: ie Pe 
the child and heir of such person so adopting such minor; and then and thereafter. 


~ 


such person 80 adopting such minor child shall ‘be entitled to exercise any and alt " 


‘. rights of a parent, and be subject to all the liabi lities incident to that relation. 


(3874) Adopted child. Sec. 7. Minor children adoptedias aforesaid, shall assume the. : _ 
surname of the person by whom they are adopted, and shall be entitled to the game _.. 
rights of person and. property as children or heirs ab-law of the pee -thus ee | 


ing them. 
_ (See General Statutes, Kansas, 1868, Chan ter 67, Sections 1,6 and i. October 31.).:; 


The official certificate of the probate judge of Lane county, Kansas, | 7 Ee 
inden his ofticial seal, filed with this record, shows that on the third day 
of October, 1892, Raith M. Newell, in. conformity with the statutes : 


- above quoted, in open probate court, 


did adopt and take as her own child and heir one Henge Hailing, &@ minor child of eae 
about ten years of age; and that the record of said adoption is on record on page two a 


volume one, adoption records of Lane county, Kansas. 


The validity of said proceedings in said court will. not be inquired. 


: into by this Department. 


‘Having thus lawfully provided herself with ‘a ane child to. be her ° 7 


companion and helper during residence on her homestead, Miss Newell 


became the head of a family, and as such entitled to make homestead . ue 


- entry. | 
Your oifice decision i is hereby affirmed. 
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Yay, TIMBER CULTURERENTRY—COMMUTATION. 
CAREY, Vs CuRRY’s HEIRS. - 


= The at ie commute a ‘cniber aultare entry may be resend on 1 wahalt oe thé a 
heirs, where the entryman, during his lifetime, has subsvan ually complied with 
the law for the requisite period. | | 


- o Seorary 8 Smith to the Commissioner of the Cmcean Land Office, March 
: 3 19, 1895, ee ee ees 


‘The plaintiff in the case of George Ww. ine Ve the Heirs of Thomas : 
| Carry, deceased, appeals from your office decision of November 29, 


_. 1893, dismissing ie contest against the timber-culture entry of Thos. 
Garry, deceased, for the N. $ of the NW. 4 and the W. $ of the NE. 4 

_. See. 23, 1.13 N., R. 18 E., Walla Wally: series, 1 North Yakima land 1 
| district, Washington: | ca 


Without recounting the history of the ever contests, ane aaa. 


. : | hearings between these parties from 1886 to the present contest, it is. 
oe - sufficient to state that the contest affidavit charges: 3 


1. That for the. past five years, neither the said Thomas Curry, nor any representa- | 
tive or agent of said Curry or his heirs, has complied in any manner or ey. with: : 
the timber- culture law, in connection with this said entry. 


ae | (S 2. That the land embraced in said timber-culture. entry is now practically 

- unclaimed, neglected, unappropriated tract of public ground, it. being unfenced, 
7 uncultivated, nuirrigated and nearly. covered with a native growth of sage brush; _ 

that said Thomas Curry is now dead, and has been dead for several months. - - 


... 8. That during the lifetime of said Curry a partial attempt. was made to secure a 
. growth of timber on said land, but of the trees planted on said land by him several _ 


: - “years ago, only thirty-one (31) remain alive on the tract, and these are wholly unpro- 
_ tected from stock and will in all Te die for want of water. and attention, 
_ and are in @ decaying condition now. . . 


4, That the sons of the said Thomas. Curry are and have been ‘of sufficient age to 


| on comply with the requirements of the timber-culture law with respect to this-land, 


. ‘if they desired to do 80; but neither they nor Ee: allogee EeprescHiewcs have 


~~ done so. 


- After numerous delays and herons service was secured i in this contest, 


ow | : John M. Curry, one of the heirs of the deceased entryman, arrived ae 
~ the age of twenty-one and gave notice December 23, 1891, of his inten- — 


‘tion to make proof and commutation for the land. for himself: and on 
behalf of the other a including one minor, under the act of March 
3, 1891. (26 Stat., 1095). | | a 
_. Oetober 18, 1892, fesse was iad on. | this contest, all 1 parties being 
- properly patore the local officers. | 
The evidence shows that Thos. Curry built a howse upon the land 


oe early i in 1879 and lived in it, with his family, until his stroke of paralysis 
in September, 1883, during which time he broke five acres and planted te 
it to trees within the required. time, and planted five acres more the or 
fourth year to seeds and cuttings, meantime having fenced and. culti- ae 
a vated. thirty : ACLS 5 ‘that he acted in | entire good faith and fully com- | 


aie, Pe : 
ee ae 

ig deve * \ as | . 

. . oni “s . ' 
t 
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| Shed ¥ wath the law until September, 1883, wile the was andeen with. i 


paralysis, and. from that time until, he died in 1887 hey was Acac ; : sie 


helpless and speechless... Pe ty 
Upon his death he left three éiinanen: as young to carry on ‘the work fa 

_ on the land. His sons, as they arrived at a sufficient age to do so, 

_went onthe land, made it their home and Conuree to improve and. me 

cultivate it. - 


The first contest, SpeUEnE by this plaintitt against. Thos. Garey oo ae 


during his lifetime, but after his. paralytic stroke this Department held. 
that he had practically complied with the law up to the date of contest. 
in May, 1886, and that whatever of failure to fully do so “ was due to, 
the act of God: ” Carey v. Curry (7 L. D. mall: . 
Your office decision says: 


The same reason for excusing any laches on. the part of the entryman from Sep: art 


tember, 1883, when he was stricken with paralysis, to May 30, 1886, existed until. . 


August 26, 1887, when he died. A period. of considerable over eight years had = 


elapsed. from date of entry, during which the entryman had substantially complied 
with the law. It also appears that on December 23, 1891, John M. Curry, one of the 


heirs of the deceased entryman, prior to legal service of notice of the second: con- . a “ 


test, filed application to make final proof under the fifth proviso of Sec. 1, act of 


March 38, 1891, which allows the entry to be commuted by a cash payment, upon a ~<. 


showing of compliance 1 in good faith with the law for a period of four years, . | : 
_ The evidence sustains your office decision. which is affirmed, the . 
7 contest dismissed, and. defendant's final proof will be allowed. 


ISOLATED TRACT—PALATKA SCRIP. — 


Ww. C. BULLOCK. 


: An order dir ecting the public sale of. land as an isolated tract precludes the allowance we: : 


of a Palatka scrip location thereof, - 


7 Secretary Smith to the Seinmiisonse of the Genera Land Office, March's 
| te 19,1895. (LD 


| Bullock appeals from your office decision of December. 9, 1893 , wherein’ o o 
his location of Palatka scrip on island No. 1, See. 24, T, 17 S., BR. 23 By. 7, 
containing 3,54 acres, Gainesville land district; Florida, is eehased:. | | 


__ It appears that Bullock made application for the survey of ‘this island. - a 


which was. approved on May. 20, 1893, and the local land office was | 
‘ordered to dispose of said island at public Bale under the provisions of: 
section 2455 of the Revised Statutes. — | 


The local officers, by mistake, after the approval of the survey; gave 


: notice of the filing of the plat of survey and that the land was subject. 


to entry; thereupon Bullock sought to take the land by locating it with | a 


7 Palatka scrip, which he had purchased for that purpose... 


The local. officers rejected this application for the reason. that: tha -\: : 


Department had ordered a disposal of the island, as a isolated tract, oe 
7 under said section 2455. r3 i 
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‘Said office dédnion: says: : — 


as In view of the facts recited you are instructed to offer the ‘bracts aS dirsoted by fy 
pee office letter “C” of May 20, 1893, at public sale after publication for thirty days in | 


a some newspaper of general: cir pulation in the vicinity of the land according to the 


instructions contained in circular of January 18, 1851, (1 Lester, 350); Mr. Bullock ~ 


paying the expense of publication. 


Under the instructions of the Department the application to locaite 
the land with scrip was properly rejected. 

Your office decision is affirmed and the local officers will npeocees 
to dispose of the tract as heretofore directed. | 


‘SCRYKER ET AL. v. BRINKLEY. 


'. Motion for review of departmental decision of December 13, 1894, 


os 19%, D., 503, denied by Secretary Smith, March 19, 1895. 


‘TIMBER TRESPASS—RULE OF DAMAGES—HOMESTEAD. 
ISADORE COHN. 


In the otienient of an di duction pmer trespass the value of the inher at the 
time of its taking, or if it has been converted into another form, its then value, | 

less what the labor and expense of the ae have added thereto, is the 
proper rule of damages, 


- The fact that the trespasser in such case, in order to avoid proseontion has offered a 


'- larger sum in settlement of the trespass, than that required under the rule 

adopted by the Department, is no reason why he should be held to such proposi- 

7 tion, where it does not appear that he was acquainted with said rule. 

. It is not an act of trespass for a homesteader to remove timber from his land in the 
. preparation of the same for cultivation, nor os his vendee be nee liable on 

ee: proposition of settlement therefor. 2 | 


wt Secretary y Smith to the Commissioner os the General Land Opies Mareh | 


With your office letter (sep) of November 5, 1894, you transmit the - 
report and recommendation, dated August 16, 1894, submited by Spe-_ 
cial Agent Dixon, in the matter of the mbar cut by Isadore Cohn, of 
Sheridan, Nevada, from the E. 4 of lot 8, of Sec. 6, and lot 11 of See. 5, : 
T.10N., R. 20 E., California, shown to oe vacant, unappropriated public 


'--. Jands; and from the S. 4 of the SH. 4 of Sec. 34, and the S. 4 of the 


“SW. 4 of Sec. 35, T.11 N., BR. 19 H., California, covered by homestead: 
entry No. 6182, made March 8, 1893, by George P. Monroe. 
The agent reported that both Cohn and the entryman, Monroe, had. 


a hes taken timber from the Jand (fir and pine), that the trespass was com- 
' mitted from September, 1889, to July 30, 1894, the timber hauled to— 


Cohn’s mill close. DY, and. most of it manufactured into lumber and 


sold. 
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‘The agent. on: examinauon of ‘he land repor ted: 279, 780 feet of Taner | 
| eae therefrom. by. Cohn, who admitted. the trespass to that extent,’ 
“for the purpose of avoiding litigation,” and offered to pay for the. 


-- Jumber at the rate: of five dollars per thousand feet, together. with 


_ expenses incident. to the eotyloyniens of a eueveyee ($11. 00), oo Le i. 
— in all to $1,409.94. } 


_ The agent recommended, that this proposition be aeeoneead: ad your - - 
office is of opinion that ‘Mr. Cohn siould be allowed to settle bis . cae 


| ; | liability by the payment of the sum offered by him.” 


I have very carefully considered: the facts connected with this timber - a. . 


= trespass. From statements made by Mr. Cohn and other witnesses, it 
_. can hardly be doubted that the. timber ent from the vacant public 


- Jands, being said lots 8 and 11, was taken by mistake; indeed, one < 2s 
Boles testifies that as foreman for Cohn he caused the timber to be cut 
. from these lands-in the belief that they belonged to Cohn, who appears 

_ to have procured nearly all the surrounding patented lands, by mesne |.» 
conveyances, from the patentee one D. R. Hawkins; that Cohn always” sore 


cautioned him not to cut any timber which did not belong to him.. It 4 
| appears also that a plat of the township, certified by the county recorder 
-_ to have been the official description thereof «since 1887, and procured by ‘a 

the recorder from the land. office, shows that at least-a portion-of said 


lots (8 and 11) was included in the lands patented 1 to Hawkins; although | ok 


_. the plat in that respect was erroneous, yet Cohn appears: to have 
- thought that his purchases included those vacant public tracts.. His | 
. trespass was therefore not a wilful one; on the contrary, the timber. 


_ was taken through inadvertence or misbale, and no blame can be Se 


rightfully attributed to Mr. Cohn. 


The amount of timber so taken from said lots and converted into 
lumber at the mill was estimated by the agent at 204,911 feet. The 
value of the tees when standing was one dollar and fifty centsperthou- 
“sand feet; on the ground when cut two dollars and fifty cents perthou- . ° 
sand feet; at the mill six dollars and fifty cents; when manufactured. ee 


fifteen dollars per thousand feet. — te 

«Under these facts, what is the measure of damages wieh should. be 
exacted from the trespasser? =. 

The case of Wooden-Ware Company ». United States (106 U~ S. 432), -_ 


‘was an action in the nature of trover, brought by the United States for ea” 


~~ the value of certain timber cut upon the public domain and then trans- - 


ported to the town of Depere. In discussing the rule of damages, | a. 


| - which appears to have been the principal question in mune case, the conte 


“ “held the rule to be as follows (syllabus) :__ ; S 
1. Where he isa wilful trespasser, the full value of ‘ihe property at the. time and | 


_ place of demand, or, if suit brought, with no deduction for his labor and expense. 
2. Where he is an “amintentional or mistaken trespasser or an innocent vendee from | 


, such trespasser, the value at the time. of pommission, less the amount which hic an a Pe 


- his vendor have added to its value. 


| 3, Where he is a purchaser without notice of wrong aon a wilful trespasser the . : 
~ value at the time of such purchase. ai 
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Aen view "of this decision, ‘and: on: March 1, 1883 4 L. D. 695), -your: eee 


| 7 =: office issued instructions - to special timber agents, duly approved by | 
_ this Department, relating to settlements for timber trespass, saying: | 


Where the trespasser is an unintentional or ‘mistaken one, OF ab innocent parehase® | 


2 -from-such trespasser, the value of the timber at the time when first taken by the 


- trespasser, or if it has been converted into other material, its. then value, less what 


-» the labor and expense.of the peers and his weugse: have added. to its value, is. 


the proper rule of damages. . 


The value of the property when: fir st eres was one apie and fifty: 
cents per thousand. feet. The wrong. being unintentional, this. value 
- nust govern. When the trespass was first discovered (and it was not: 
known until the agent’s discovery), the trees had been cut, hauled, con- 
verted into lumber, and mostly sold. Value had. then a silded: to’ 
- the timber by Mr. Cohn’s work. This work consisted in felling the 
trees, hauling to the mill and sawing it into desired shapes. It was. 

then worth fifteen dollars per thousand feet. The difference in the — 
- value when in the growing’ tree and that when converted into lumber. | 
represents the added value made by the» work of Mr. Cohn and his. . 


> employes. os 
a @ ee ~ STS supreme court, says, 1n . the. case cited, che aiould’ be srodited. a 
“with this addition.” If that be true, he should be allowed to settle: — 
_. with the government at the rate of one dollar and fifty cents per thou-’ 
sand feet. True, he agreed to pay the government five dollars per: 
thousand, but this agreement was made after two or more of his propo- - 
.. sitions for settlement had been rejected by the agent. Even if he did. 


propose to pay an amount for the timber above its real worth, I do not- 


_. think he should be held to his proposition, as there is nothing in the. . 


record to show that he understood the rule for ascertaining his nee 


i. - liability for the alleged trespass. 


- From the record in this case it is quite apparent that Cone was very 


7 much alarmed when he found his, employes had cut timber from the 2 
public lands, and. his offer was, doubtless, made to avoid prosecution. — 


The land from which the timber was unintentionally taken was only: 
lessened in value to that extent; and when the government receives. 
- . the value of the timber so taken, it has its quid one oe and the pc 1S. 
satisfied ; beyond this it should ngs 20. | 
~The amount so taken by Cohn from the ahappropriated lands (said. 
lots 8 and 11) was 204,911 feet, which at one oon and fifty cents ver 
thousand, amounts to 8307, 36. | 
As to the trespass upon the land covered By Monroe's entry, a differ. = 


2e. ent question is involved. It will be noticed that he made entry for the 
land (the S. 4 SE. 4, Sec. 34, S. 4 SW. 4 Sec. 35, T. 11 N., R.19 E.), 


- March 8, 1893. The agent, inden ce of August 16, 1894, reported » 


| that Monroe lived in a tent upon the land for a short time in 1892 , built. : 
. & ecabin—two rooms, size fourteen by twenty- four feet—the following: -é 
Spring, and resided on the claim “ about one half the time,” — April, oa 


ie ae Pale Bac oh Men Re We arg 
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| 1894’ Gn. all probably s seven Serre ; ‘that he’ has a wife. ad four: eat : 
_ aa that the improvements are estimated at $60; that between March 
1, and July 30, 1894, Cohn removed. to his mill thirty- one yellow pine: | 


andl two fir trees, éut by the entryman on the land, making 74,879 feet; 


that this eating was done for speculation and not in course. of dleating: ‘an 
_ for cultivation; that about April, 1894, the entryman moved away With 2. 
his family, going to Nevada, where he is engaged in mining; that these 
acts are prima facie evidence of his intentions—i.e., to enter the land. ©. 
to speculate on the timber; that Cohn purchased. ine logs inexchange | 
for clothing, provisions, etc.; that he had been advised by a lawyer that® .. 
he would be justified in buying the timber of the eatrymal if it was. eae 


needful for the support of the latter’s family. . | 
Mr. Cohn states that Monroe, the entryman, came to him: for pro-: 
visions and clothes for his family, and offered to pay for the same with. | 


Joga. cut from the land covered by his entry; he let him have $995 = 


worth of these necessaries; that Monroe was then living on the jan, 
- which is agricultural in. quality. : , 
_ By reason of the agent/s report, your office on September 8, 1894, nel. 7 


-Monroe’s. entry for cancellation. Subsequent to the agent’s report; and” ~ 


on September 17, 1894, Monroe made a sworn statement to the effect 


that he made the entry in good faith to secure a home; that from date —- 


_ of. entry to that time (September 17, 1894), he and his family continu-: | ~ 
ously resided upon the land, used the same as a home, and cultivated. 
a part of it, except that being a poor man, and the land not being in a: | 
condition to afford his entire support without expenditures of money, - 


- which he did not have, he was compelled to seek labor elsewhere, and: 


on April 26, 1894, he and family temporarily left the land to seek work | —. 


as @ miner, about thirty miles from his home;. that he worked there | 


until September 8, 1894, when he and family returned: to the land, — 


voluntarily and aiinfigenced: by others; that when he left his hore: 
stead in April he left all his household: effects in. the house, except | 
his bedding, a stove, and some dishes; that he now-has a garden, forty 


by eighty feet, irrigated by a ditch, dug by him;. also another garden, - ee 


twenty by fifty feet, also irrigated: that he rained. thereon in 1893. 


vegetables of different kinds; that his residence and chicken house 
cost him $157; that he intends to continue to reside on the land‘and «© ° — 
secure title thereto as a home; that he exchanged logs, cut from the“. - 
land, with Mr. Cohn for lumber to build his house; that healso hauled: 
logs to pay for provisions, clothing, etc., for himself and family, amount- 
ing to $225; that these logs were. removed. in order to clear the land 
for net oulnical purposes, and. that his gardens “ mainly occupy. the’ ee 


space formerly occupied by said timber.” _ 


Accepting this showing as reflecting the facts, I do not think the law 7 > : 
was Violated in taking the timber from the land entered by Monroe. It ° 


has never been held that a homestead entryman, who makes his entry 


‘for the purpose of actual settlement and cultivation,” i is debarred from. he 
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ee using ine timber out from the land he intends to cultivate i in Lany man- 
~~ ner he may desire; true, he should not be permitted to enter land and 
_- denude the same ‘of its timber, unless by the use of the timber he > 
oe improves the place, by building houses, making fences, ete. ; and when- 
. ever it should appear that he is taking valuable timber foi land not. — 
previously earned by compliance with law, and selling the same in the . 
- markets for his own gain, to the injury of the land entered, he should 


be called to an accounting; the government should be Hai for the _ 
timber so taken, at the time and place ef demand, whether in the hands © 
of the trespasser or his yonee and no déduction should be mace for 
— labor and expense. | 
Thirty-three trees, making 74,878 feet. of eee which the sont - 


Say | reported as having been cut from Monroe’s claim and manufactured in _ 
—» - Cohbn’s mill, is not a large quantity, and I am inclined to accept as 


- reasonable the statement made by the entryman that these trees were 


taken from land which was being prepared: and intended by him for 
-. eultivation. That being true, the law was not violated; and, although ~ 
°. Cohn, for reasons best known to himself, agreed to pay five dollars per 
* thousand feet for this'timber, he should not, under the facts disclosed, — 
be held to his proposition. . Bac 


Incident to the survey of this land, under direction of the agent, > 


a . = eleven dollars was expended; this sum, together with the sum found to 
~ be due for the timber taken from said lots 8 and 11 ($307.36), in all 
oo $518. 36, is all that Mr. Cohn should be required to pay. — 4 ee 


“ ’ | = to ne due. 


- -T-ean not, therefore, concur in your office recommendations. You 
will cause an immediate demand to be made for the sum above found 


RAILROAD LAND—ACT OF SEPTEMBER 29, 1890. 
ST. CLAIR v. BRANDENSTEIN ET AL. 


| A settler on ios lands forfeited by the act of September 29, 1890, eis settle- — 
ment was made prior to the passage of said act, and within an unimproved 


inclosure, including the tract in question and a large body of other lands, main- | 


tained by adverse claimants, has a preferred homestead right under section 2, of 
said act, as against the right of purchase, under section 3 thereof, on the part 

_ of said adverse claimants holding under a quit-claim deed from oo railroad 
company. 


| Secretary Smith to the Commissioner of the General Sat Office, March — 
. 19, 1895. (RW. O.) 


 T have considered the appeal by Messrs. M. Brandenstein and L. 
-Godchaux from your office decision of etna 14, 1893, rejecting 
_ their application to purchase the SW. 4, Sec. 21, T. 21 ‘8. R. 10 E., 
M.D. M., San Francisco, California, under the provisions of. the third 


ps Gascaek of the act of September 29, 1890 (26 Stat., 496), and permitting 


the homestead entry made by Thos. J. St. Clair for said land to remain 


Case intact upon the record and accepting his final proof tendered thereon. 
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: “This land is a ee) of that apportanae ve ite De ee ea : . a 
of the main line of the Southern Pacific Railroad, the grant on account a ae 


. of which. was forfeited by the act of September 29, 1890 (supra). 


‘Instructions governing the disposition of these lands were given ios 2 - 


the local office by your office letter “F” of June 2, 1892. ' 


On July 11, 1892, Brandenstein and Godchaux. applied to iilina* = 
. the land before described under the provisions of section 3, of the act . . 
of September 29, 1890 (supra), and on January 10, 1893, gave notice of ee 


intention to offer proof: in support thereof on February 28, 1893. 


On August 1, 1892, St. Clair made homestead entry for this land and . : . 8 
on Deceinber 15, 1392, published notice of his intention to offer final eee 


proot on February 28, 1893. 


On the last named nee all parties moped and - after the formal é 


offer of proof the hearing was proceéded with. 


_ Upon the testimony adduced the local officers fond. in favor of ; 2 be 
¥ _Brandenstein and Godchaux and recommended that the homestead Grae 
entry by St. Clair be canceled. bod 


Upon appeal your office decision of September 14, 1893, Mysiec } 


that of the local officers and held in favor of St. Clair, as before stated, coe 


An appeal brings the case before this Department. 
- The record made at the hearing discloses the following: - 


In 1871, Brandenstein and Godchaux, by purchase, came into the ee 
| possession of a large body of land claimed under a private grant. Be 
‘This land, together with other lands claimed through the State, and’ 


a number of odd-numbered sections within the limits of the railroad 


s grant, were included within one age a embracing. many — a 


: piousene acres of land. 


In 1873 Brandenstein and Ceachans applied to the Southern: Paoiné. a - 
Railroad to purchase the odd-numbered sections within the limits of : es 


_ its grant that were also within its enclosure. 
No action appears to have been taken py the company at the time 
upon said application. ms 


In November, 1885, St. Olair entered this enclosure and seiiled upon = 
~ the land in question, where he has since resided, and has the entire ~~ 


tract. cultivated a improved, expending thereon several thousand © : 
dollars. 


In December, 1885, he also o applied to purchase of the company y the . . es 


land in question. 


No action was taken upon 1 said application until o on March 12, 1888, inal oe : 
| he was advised by the company that other parties had applied to pur. oe 
| chase this land, and for the purpose of determining to whom the com- ~- Ce 
_.. pany would quit-claim, he was ordered to appear before the office of a a 


the company. 


At this time, it was well known that the road afoul not be built _ 


opposite this land, and the company while refusing to sell the lands i in - 


this vicinity, offered for sale its quit- claim, or abandonment of claim on. aS 
_ account of its grant. | ge 
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“At the seating: before. the company’s ‘office, the abariloament acs 


oe Oa in favor of Brandenstein and Godchaux, who purchased the. com: : 


=  -pany’s release as to the entire section at the rate of $2.50 per acre. 


‘It may be here stated that the record shows that atter St. Clair 


ae 7 entered and built his cabin upon the land in question, Brandenstein ~ ; 


. and Godchaux brought. a suit. in ejectment. against him, upon which | | 
oes they secured. a judgment for possession with costs, also that a. suit — 


_ brought under the act of February 25, 1885, to remove the fences enclos-_ 


Soa, - ing this land was as awe states Vv. Brandenstein, 32: Ted. 
ae Rep.» 738). 


Your office. decision also states ee on. December 14, 1885, St. Clair 


ote | sainliad at the local office to file pre-emption declaratory fateient for . | 
the land in question, his, application being denied for conflict with the 


railroad erant. He appealed: to your office and by your office decision 


of. August 7, 1886, the action of the local officers was reversed and direc- _ : 


‘tions were given then to allow St. Claiz’s filing. Of this action the com- 


ier pany was adyised but failed to take any action in the premises. 


- Kor some reason, not disclosed by the record, St. Clair. never aade) oa 


x filing under said decision, and does not appear to have taken. any further 


_ 5 action toward entering the land until he made homestead entry, as 
before stated; on August 1, 1892, under the second section of the act 
| of forfeiture. - Said section provides: | 


7 That all persons who, at the date of the: passage of this act, are actual. settlers - 
in good faith on any of the lands hereby forfeited and are ‘athanwige ‘qualified, on 


. making due claim on said lands under the homestead law within six months after 
tthe passage of this act, shall be entitled to a preference right to enter the same under 
» - - the provisions of the homestead law and this act, and shall be Becarded 8 as such actual = 
ae settlers from the date of actual settlement or occupation. 


as “Tt. would seem, from the legislation, that the purpose of Congress was 
ie to provide first for the protection of those who were bona fide settlers 


ne upon any of the forfeited land at the date of the passage of said act, 


. i _ and to them was granted, for a limited period, a preferred right of entry 
' . “under the homestead laws and this act.” — 


By the third section a right of purchase was eranted those. in posses- 


- ; sion of forfeited lands under deed, written contract, or license, executed 


prior, to January 1, 1888, or who had settled with a bona fide intent to. 


2 : % purchase of the company, but such right was limited to three PUEee 
Sais and twenty acres. | 


-. Within the enclosure maintained by Brandenstein and Godchaux . 


- > were more than five thousand acres of forfeited lands, and the com- 
ry pany’s quit- claim had been secured for as much as three sections. . 
= While the claim or color of title set up. by Brandenstein. and God- ae 
. ¢ghaux may have been sufficient, prior to the passage of the act. of 


; forfeiture, to proves it in such ao yet I. donot think it sufficient | 


ye tinearned grant, 
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‘Strictly speaking. any one ; settling ‘upon ree sét. speek on. account 


of the railroad’ grant were, as against the rights of said. grant, tres- — 
- passers until the lands were reclaimed by the United. ‘States and. — 
restored to the public. domain, but. Congress recognized that. parties 
had ‘so settled, upon.such lands and made provision. for their protection... 
Upon the land in question Brandenstein | and. Godchaux had-no : 
improvements of any nature whatsoever. Admitting that they. are. . 
‘qualified to purchase under the act of. forfeiture, yet such right-is limited’ - | “ 
to three hundred and twenty acres of the five thousand or more within’ — 
their inclosure, and as St. Clair was at, and long. prior to, the passage 
of the act of forfeiture, a settler upon the land in question, f am of the 2. 
opinion that his rights as a preferred claimant. under. the homestead. __ 
laws, under the second section of the act of forfeiture, are superior to. " 7 
the claimed rights in Brandenstein and Godchaux under the third sec- 


tion of said-act, and I, therefore, affirm your office decision and direct, - 
that St. Clair he permitted to complete final enty of the land j in. oo 2 
| tion: upon his one already submitted. , oe 


BANNISTER wv, Jo OHNSON Br AL. 


7 Motion for review of departmental decision of December. 13, 1894, i ; 
19 L. D., 509, denied by wipidat le Smith, March 19, 1895. a 


HOMESTEAD CONTEST—MARRIED WOMAN—DIVORCED WIFE. Ns 
“TAYLOR U. WRaANIG ET AL. 


OA married woman who applies for a divorce, on the conviction of hes husband of a 


felony, is not entitled to. plead the status ofa deserted wife on account of her : . 
-husband’s absence in confinement under sentence of. the court, as against a prior es 


intervening contestant who attacks the homestead entry of her husband. 


Secretar: y Smith to the Commissioner of the Gener al Lana Office, Marek 
: 19, 1895. phe et Ds) 


| The defendant, Mary Wranig, in ‘the case of Jon M. Taylor We. 


- Wenzell Wranig aad Mary Wranig, appeals from your office, decision es ; 


_. of November 29, 1893, wherein you deny her the right to intervene as ° 


a prior contestant to Taylor, against the homestead entry of her 


husband, Wenzell Wranig, for the NW. + of Sec. 14, T. AL RB 2 ; 
| Oklahoma land district, Oklahoma Territory: 3 


. January 7, 1893, Taylor filed his affidavit of contest charging that a 
/ Wenzell Wranig had wrongfully entered the land prior'to the opening . _ 
of the Territory. under the act of Congress and the Ree jmeerd 


a gag ee 
- After notice was caine and ‘the hearing. faxed for May 30, 1893, the a 


wife, Mary Wranig, filed her affidavit of contest, making the same. | : 


- | charge a as to her husband havin g wroneraly entered the pe and. ee 
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a asked that she be allowed to fir sti poe aie her contest on 1 the ‘ground: 

— _ that her husband had. been convicted of perjury and was. then confined 
~ in the Kansas penitentiary ; that she was living on the land with their 
. children; that she had filed petition for divorce and the custody of the | 
.. _ children, and that she be accorded the status of a deserted wife. 


In Roche v. Roche (18 L. D., 9), it was held that: 


- A divorced wife.who remains on the land covered by the. homestead entry of her 


husband and shows the fact of her willful desertion and abondment is entitled to. | 
“7, the judgment of cancellation with a preferred right of entry. 


In that case there was no adverse contestant and the Pee nereeer 4 


ma “of both wife and land was shown to have been willfal, voluntary and 
~.  awithout excuse. In this case the husband’s absence from the wife was 


compulsory and whether she would avail herself of his conviction of a 
‘felony by obtaining a divorce was a matter solely within her own volun- 


oe tary choice. She might have believed him wrongfully convicted and 


awaited his discharge, or she might properly do as she chose to do in 
this case and be divorced. But having herself elected to be divorced 
She does not thereby. put herself in the position of a wife willfully 
deserted by her husband. In addition to that, even if she, by her 
divorce, could become a contestant, at the time that Taylor’s contest 
was begun she was Wranig’s wife and did not even file her petition for 
‘divorce until May, 1893, after Taylor’s contest had been initiated. 

Taylor was a bona ‘fide prior contestant and acquired a preterence 
_ right upon the cancellation resulting therefrom. 

Your office decision is affirmed; the entry of Wranig is canceled and. 
the contest of Mary Wranig is dismissed. 


BYRON ALLISON. 


og - Motion fi review of departmental decision of December 6, 1894, 19° 
ai iD ie 458, denied by oe Sinith, March 19, 1895. | | 


_ ADDITIONAL BvD ees 6, cara OF MARCH 2; 1889. 
| IMEL v, GRAVER ET. AL. 


- An additional Romestend entry, under: section 6, act of Match: 2, 1889, can not be 
i . maintained without residence on the ‘eaid covered thereby. - 


. Stead Smith to the Commissioner of the General Land Office, March 


19, 1895. _ ae | (0. W. P.) 


J osiah eaves and Robert Porter have appealed from the decision of. ; 
your office, of November 4, 1893, holding for cancellation their home- 


a - stead entries, numbers 18417 and 18418 respectively. 


The record shows that on May 2, 1892, Graver made homestead oe 


- of lot 1, Sec. 6, T. 26 S., R. 23, W., Caen City Tand district, Kansas: 


= | on une same day Robert Porter made homestead entry of lot 2, same 
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_ section. Pere and range, under section’ 6 of the act of Mareh 2 2, 1889 ie | : 
(25 Stat. 854). - pee 


February 18, 1893, Robert Imel ‘filed atiadvits of Goites aca a 
_ these entries, alleging that claimants had never established. bona Side a 


ea on the land embraced in their entries, respectively. | | 
After a variety of proceedings, which it is not necessary to recite, on 


~ motion to dismiss the contests, they were 9 dismissed by the local officers, — a 


Inel appealed - to your office.. | . 
- Upon these appeals, your office held. that there was no error on the 


- part of the local officers in dismissing the contests; and, as it was clear 
from the claimants’ own admission, that the law under which the entries . 


were made had not been complied with by the claimants, there was - 


no reason for a further hearing on the affidavits of contest, and the ~_ 
entries were held for cancellation. The Claimants then eevee tothe - a 


Department. 


It appears from the record, “nat J osiah Gravee Masel 16, 1885, pine De oh 


original homestead entry, No. 1387, of lot 4, Sec. 2, T. 26 S., R. 23 W, , OD. 


which hie made final proof and received final duplicate Foonipes March 98: a 
1892, and that Robert Porter, April 18, 1885, made original homestead. or 


a nee No. 2881, of lot 2, Sec. 2, T. 26 8. R. 24 W.; on which he made ~ 
flnal proof and eocied final duplicate receipt. Agri 15, 1892. 


‘It is conceded that neither Graver nor Porter have ‘resided on the 


‘¢ Cade controversy. They have, therefore, not complied with the. 


requirements of the 6th section of the act of March 2, 1889, under 


which they claim. (See Cireular, 8 L. D., 314). . | 
For the reasons given in the decision appealed from I concur in its Pas 


concnsenere and itis aitir med. 


DANIELS V. ToD ET AL. 


“Motion for review of departmental decision of Ocione: 9, 1894, co : ‘ 


L. D., 191, denied. 2 Secretary Smith, Maxch 19, 1895. 


: INCOMPLETE PATENT—JURISDICTION. 
JoEL Fay. | 


Recording ehesieh mistake a purported patent will: aot depriv @ one Department of ° : | 
jurisdiction, where the original instrument is incomplete, not delivered, and 
based upon an unauthorized entry. 


. Secretary Smith to the Commissioner of the General tana Office, Mar ch 


eG: #2 19,1895. . (PW. Oy 


-I have considered the weieel of Joel Fay from your office decision of 7 


) ‘March Pale 1893, holding, for cancellation his private cash entry made - . 7 . 
September 8, 1870, for lots 1 and 2 and the 8. 2 oer the NE. 4 of See. 4, T. 7 ck 
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oe 431 N, ae 3 W., Vanover Jawa district, ‘Washington, for conflict t with 7 


oe the coe for the Northern Pacific Railroad Company. 


_.  This-land is within the primary limits of the. grant for said. company 
_ asshown by the map of general route filed in this office August 13, 187 0, 


: fh: and map of definite location filed September 13, 1873. 


‘Said private cash entry was allowed after ine filing of the map of 


a. general route and before notice of the withdrawal ordered thereon was 
received at the local office. 2 


A statutory withdrawal followed the filing of the map of general route — 


ss on August 13, 1870, and the allowance of said purchase was conse- 
es ‘quently in violation of. law and therefore invalid. 


It seems, however, that patent was prepared to be issued. upon. anid - 


a entry and completed, all except the placing of the seal of the General — 

_. Land Office thereon, but was never delivered, and j IS with the ss 
ee forwarded on appeal. 

nee As stated in your office letter, the ie uae provcting was 7 | 

... to record the patents before the same were completed, and as the books — 


then used for recording contained blank forms with ey seal, the 


: a record shows a completed patent. 


It is upon this fact that claimant bases his appeal and ur ges. aie 


| : te te record is binding upon your office, and that the case must be con- 
- sidered as having passed beyond the jurisdiction of this Department. | 


This case seems to be in all respects similar to that of Offutt 1. North: — 


+. ern Pacific Railroad Company (9 L. D., 407), except that in that case - 


the effect of the recording of the incomplete ee does not seem to © 
have. been considered. 
Under the circumstances, however, I do not deem this fact as material. 
Had the patent here been delivered, even though incomplete, and the 


: “ record thereof had shown a completed patent, the presumption would 


have been that the record was corr ect, and that the patent was complete; i 


but as the paper, in the form of a patent, is yet i in the possession of this. 


é Department, and is shown to be incomplete, the mistake in recording 
- cannot affect the jurisdiction of this Department, and as the entry is 
invalid, I affirm your office decision, and direct that the same be can- — 


-_ eeled, and that the record of patent thereon be also canceled. . 


\ 
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ie “RAILROAD GRANT—INDEMNITY WITHDRAWAL—~HOMESTHAD ENTRY. = 


é 


aa PAUL, MINNEAPOLIS AND MANETORA Ry. Co. » HAGEN. 


a eg 7 af) ee ay esas 5 
Dace tebe PS BO. 'g 
x 


The anes with: rawal of indemnity lands. on Chehaif: ‘of ‘the pete, line of this: 


road, as provided in the act of 1865, is a bar to the subsequent selection of said ue : - i 
lands for the benefit of the St. Vincent extension of said road under the new 9 


grant therefor made by the act of March 3, 1871. 


No order of withdrawal for the benefit of said branch line could take éffect on | 
lauds covered by the prior withdrawal for the main line, hence a homestead. : 
entry of land so withdrawn is properly allowed so far as said branch line is con- . | 
cerned, but improperly allowed as to the main line, and. would have tobecan-.. 

. celed, had the company selected the tract for the benefit thereof; prior to the ©.» 


revocation of said withdrawal; but nosuch selection having been made, and the 


lands having been restored to the public domain, the said entry may stand intact. ¢ 


subject to pene with law. 


— 


i 


| Secretary Smith to the Oomnteasviey of the Conwal iLand Office, March en? oid. 
(TR) 20, 1895. — EB Ww. oC): ane 


I have considered. the case of the St. Paul, Minneapolis and Mani- se 
toba. Railway Company v. Johannes T. Hagen, involving lot-2, Sec. oo 
T, 126 N., R. 39 W., St. Cloud land district, Minnesota, on Appeal by. _ 
said company from your office decision of March 5, 1892, ‘sustaining = > 
_ the action of the local officers at St. Cloud, in ee said company’s re 

- application to. select said lot as indemnity, on account of its St. Vincent ie 


Extension grant. 


This land is within the indemnity limits on account of the main line ok 
of said road, that. is, the road from Stillwater -to Breckinridge, on: «: - 


account of which grants were made by the act of. March 3, 1857 (11 


Stat., 195), and March 3, 1865 (13 Stat., 526), and withdrawal was | 
ordered in 1869. It is.also within the indemnity limits of the grant ~ 


for what is known as the St. Vincent Extension of said road, the grant 


to aid in the construction of which was made by the act of March. 3a - — 
1871 (16 Stat. , 088), ae on account of which a withdrawal was ordered = 


 inl872, 


It is unnecessary to here repeat the history of the. sai lation relative oe 
to the grants made, and changes authorized in the location of the . sae 
‘branch lines of this road; suffice it to say, that no location made of the °°. 
branch line under the fevidiation embodied in the acts of 1857 and 1865, : Oe 


could have embraced this land, within the limits of the grant. 


_ Under the provisions of the seventh section of the act of 1865, oe 
lands within the limits of the grant, along. the main line, both granted | 


and indemnity, were ordered to be withdrawn upon the filing of maps 


designating the routes of the road. This withdrawal was a legislative 
withdrawal and remained in force untilrevoked May 22,1891 12 L.D.,, 
541), under the authority of Sec. 4, of the act of Congress papas eo. 


oe 29, 1890 (26 Stat., one 








Hex 2h0 "DECISIONS ‘RELATING TO THE PUBLIO “LANDS. 


No seléction.o or - claim has ever been made ‘to this land on. account of Bests 
one said main line. © | 
On June 23, 1886, net the. arintones of said aindnawal on account 


: a of the main ee the local officers permitted Hagen to make timber- 


: a 


culture entry of the land in question, which is still of record. 
On September 2, 1890, the Manitoba Company tendered a selection: 
of this land on account of the St. Vincent ‘Extension, which applica- 


7 . tion to select was rejected by the local officers for conflict with Hagen’s | 


Sony 

._. Upon appeal by the company foil said reieet OL, your office. desision 
of March 5, 1892, expressed the opinion that, inasmuch as the land was 

in reservation for the main line at the time said application was made, 

this reason should also have been assigned as cause for the rejection of 
said application. 

An appeal from your said office decision brings the case Pevle this 


__ Department. 


From what has been said it will be seen that the selection ; in question 
having been made on account of the St. Vincent Extension, rests upon | 
the act of March 3, 1871, supra. And the question arises: can the ~ 

‘reservation made Pete the erants of 1857 and 1865, under which this — 
company claims, be pleaded against said company as bar to the selec- 


fees a made as above described? 


-As before stated, no location was ossible of: the tk provided for 
in the acts of 1857 and 1865 on account of the branch lines of said 


-- road, so as to embrace this land, and the grant. made by the act of | 
; 1871, being a new grant; providing for an entire change of line; ssub- 


_ ject to the same conditions as contained in the acts of 1857 and 1865, _ 
-totst, in the matter of the adjustment.of. said. grant, be considered as. 
_ separate and distinct from said earlier grants. (13 I. D., O49.) 

In the case of the St. Paul and Pacific Railroad company v. Northern 


: Pacific Railroad company (139 U. ‘§., 1), the supreme court of the 


United States. i 1m considering the nature and effect of the grant made 


oer. to said first mentioned company by the. act of 187 1, held as follows: 


-. It is, however, contended, in answer to this position of an earlier grant: to es 
plaintiff, that the acts of March 3, 1865, and March 3, 1871, are to be treated, not as 


- .distinct acts, but simply as amendments to the act of March 3, 1857, and to be given 


an operation as of that date. We do not assent to this position. Though the act 


-. of March 3, 1865, by its new and additional grants, amended the previous act of 1857, 


its operation upon any lands previously reserved to aid in any work of internal : ° 


‘improvement was expressly restrained. What was reserved before remained reserved 


afterwards. And the act of 1871 does not purport in any sense to be an amendment _ 
of the act of 1857. It simply authorizes the St. Paui and Pacific Railroad Company. 


2 to change its lines in consideration of the relinquishment of certain lands. The - 


old lines were to be given up, and all the benefits attached to them, in consideration 
‘of. which new lines were authorized. The old lines were not aiienaea. but were 
abandoned. There was no partial release of the accompanying grants, but ‘What- - 
ever rights attended the ae lines were to be surrendered. | 


” 


, x 
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‘The ene on  aedount of the original grant along the. main itis ; having ae 


. oe withdrawn by legislative authority, required authority from Con- ~*~ : 


gress before the same could~be revoked, and, while the reservation i: 


continued, I am of the opinion that it was a bar to any selection on . cue 


- account of the grant made by the act of 1871. 
- In the case of Thunie v. St. P. M. and M. eek Co. - D. 985) it : 


2s was held that :— 


The granit for the St. Vincent extension of the St. Paul, nie eneanal and Manitoba 
.tailway is a new grant, later in ‘date to that made for the main line, and lands with- _ 
drawn for the benefit of the latter, as. indemnity, a are > excepted from ‘the subsequent ad 
. operation of the grant for the branch line. . 


- It must be-admitted that the same condition existing at the time of 
selection of land for indemnity purposes, which if existing at the date © 


- of the definite location would defeat the grant, must be held to be ae . | 
bar to selection. In the above case it-was held that the reservation =~. 
- for indemnity purposes on account of. the main line, defeated the grant - 
for the branch line, because such reservation was in existence at the f 


. date of the definite location of the road. a 
Said reservation continuedin force, as belore stated, until revoked May. 


| 22, 1891, under authority of the act of eS approved Reptembor bape 


29, 1890, ‘supra. 


It was, therefore, in force at the date of selection. of this tract for. 


indemnity purposes, on account of the branch line, and was a bar to. 
: such selection. 


For the same reason. Hinpetiste entry was Srapepeely. allowed, ata as. ee 


‘against the grant for the. main line, must have been canceled, had ae : 


selection been made on account thereot before the revocation of the — : Pe 
said withdrawal, but as no selection or claim was ever made on account 


of said main line, for the land in. question, whatever bar formerly existed - 
to. the allowance of Hagen’s entry was removed . by the revocation. of 


- said withdr awal and the restoration of the land. Having been with- ee 


drawn on account of the main line; no subsequent order of withdrawal | 
on. account of the branch line could have atfected . the land, conse- 


quently, as against said branch line, the entry by Hagen was properly 7 


- allowed. As said company could not avail itself of the withdrawal on 
account of the main line for the benefit of its branch line, the grant for — 


- which rests upon the act of March 3, 1871, the company’s selection pre- x 
sented during the continuance of hie withdrawal on account of the’ ee. 


main line, and long after the entry by Hagen, was. properly rejected. 
If it be granted that the presentation of selection on account of the 

branch line was equivalent to a waiver of the benefit.of the withdrawal 

. for the main line, and that such a waiver would be effective, yet this 


: would not benefit the company under its selection, as such walver would 3 Mg 
- Inure to Hagen by: reason of removin’ any: — nOENIEE existing t to his 


: entry. 


Your office decision 1s therefore affirmed and Hagen's entry vill be | 


| ee to stand subject t to pom plaice with. law. . 





TOWN LOT CONTEST—OCCUPANCY —IMPROVEMENTS. 
BARNES v. HopGEs. | 

The law does’ not preacribs the character or value of the np ocoment: that town © 

lot settlers are required to make. Occupancy in good faith for purposes of resi- 

dence or business is the test, and in passing upon the character and value of 

improvements, to determine the question of good faith, it-is a to consider 
both the financial and physical ability of the claimant. 

ea y Smith to the Commissioner of the General Land Office, ‘March 

28, 1895. | (E. E,W.) 


The townsite of Stillwater, Srisicut was entered October 9, 1890, 
and on November: 3 following the contestant, John H. Barnes, and the 
contestee, John V. Hodges, both applied for deed to lot 12, of block 


- 28. The townsite board heard the contest thus formed, and awarded 
~ the lot to Barnes,and Hodges appealed. The General Land Office 


: _affirmed the action of the townsite board, and ae he. appealed to the 


— Department. 


| Barnes, who is a tinsmith, lived on a homestead elaiin adjoinin g Still- : 
, water, and worked at his fran in town. He took possession of the lot — 
— about the 20th of June, 1889, and laid the foundation for a house 


: twenty by twenty feet in size on the 10th of July following. This, he — 


‘Says, was a larger: house than he was able to build, and in August: he — 


 wentinside of this foundation, and began the erection -of a smaller _ 


- house—one twelve by fourteen feet in size. He worked along. on this 7 


a house as he could. spare the time from the regular work by which he 
supported his family, and on the 9th of December, 1889, the walls were _ 
"up, though it was without roof or floor. On that day Hodges entered 


_ with a force of men, tore down all of Barnes’ work, threw it off the lot, 
and: started to build a house himself. Barnes immediately put his — 
material back and rebuilt the house in rear of the one Hodges was _ 

building on the front. He finished the house on the 10th, and .imme- — 


. diately stored a load of grain in it, and has used it ever since as a 


- storage room for grain, igtaana siavee Hodges: completed his house | 
on the front, and after using it some months as a pool room, moved his 
family into it, and has occupied it ever since as a dwelling.. It is pu pou 
these facts that the parties base their respective claims. ; 
The Department concurs with the General.Land Office and the town- | 
site board:that Barnes has shown good faith in the improvement and 
‘occupancy of the lot, and that the destruction of his unfinished house, 
and improvement and occupancy of the ground by Hodges, were in 
violation of his rights. The law does not prescribe the character or the 
| value of the improvements that town lot settlers are required.to make. 
| Occupancy i in good faith for purposes of residence or business is the | 


test, and in passing upon the character and value of improvements to | 
ae saetcrine the question of good. faith, it is proper to consider. both. the 
- financial and physical ability of the claimant. : 


The decision of the pena Land Office i is. affirmed. 


‘RIGHT oF WAY—ACT OF MARCH 3, 1891- RESERVATION. 


i ve  GRUENINGEN. 
. The provisions of the me of March; 3, 1891, respecting right of way ee for. 


irrigation purposes, are applicable to the Sequoia National Park reservation, ; = 
-. established by acts of September 26, and October 1, 1890,-subject to the con- a 45 
- dition that the right of way, if granted, shall not interfere -with the ‘proper ale _ 


pomp ATOM, of. the reservation by the government. 


| Assistant Attorney: General Hall to the Secretary i the Interior, 
: March 21, 1895. . Me OP PBN P,) 


By reference, dated March 15, 1895, of the Acting Secretary, I have 


a “5 as L ‘ 


: ee 0 ag “PUBLIC ora 7 BBE OS 


i 


before me the letter of Mr. H. Vv. Gruevingen, of Three Rivers, Cali- - 


fornia, in which he requested, information as to whether he may be per- bey 


mitted under the law to construct an irrigation ditch across the land 


included within the Sequoia National Park. On this request. my | 


opinion is desired, and I submit the following: 

Mr. ‘Graeningen’s request was referred to the General land Office” 
- for “consideration and report,” and the r port of said ottice was received 
--on March 14, 1895. 


~ In said report the suaaeee of the General Land Office expressés oe 


Es the opinion that the provisions of the act of March 3, 1891, 26 Stat., 


1095, granting right of way privileges for canal, ditch anal reservoir 


_ purpéses, are applicable to the case presented cee subject tothe. 
condition that the right of way, if granted, shall not interfere with the : i 


proper occupation — of the reservation by the. government. In this . 
opinion I ‘concur, and I have accordingly prepared a letter, for your. 


- signature, in which Mr. Grueningen is advised to make his application 


in accordance with the departmental: regulations, showing clearly in 
the plat of location the: topography of the reservation where it is. 
crossed. by said ditch, the boundary lines of said reservation, and such — 
other matter as may enable the Land Department to thoroughly under-.. 
Stand in what manner the said. reservation, and its use by the govern- 
: ment, may’ be affected rs granting his BPP Heavons | 
- ‘Approved. 
Hoke SMITH, . 
| oe Secretary. 


Report OF THE COMMISSIONER, OF THE GENERAL LAND Orrice. 


_ DEPARTMENT OF THE. INTERIOR, ‘ 
GENERAL’ LAND OFFICE, 

3 : _ Washington, March 18, 1895. 

- The Honorable, The Sccnuas OF THE INTERIOR. 


Srp: I have the honor to. acknowledge the receipt, by reference or ; 


the ‘Department: for consideration and report, of a letter of H. V.. 
as Grueningen, of Three Rivers, California, of Seeeeany 9, 1895, stating 


ew 
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: that lig: homestead - is sitiiated within ‘half a ile: of ie Seine _ 
National Park, and asking for ‘permission to construct a ditch to con-. 
vey water for: irrigating purposes from a point half a mile within the. 
__ park, which ditch, he states, is neces aty in order to have sufficient. - 
- water for that purpose. | eo 
Phe Sequoia National Park was created by acts of eerie 26, 3 
and October 1, 1890 (26 Stat., 482 and 650), which provide that. ‘ie 
- lands described are “reserved. and withdrawn from settlement, occu- _ 
- “paney or sale, under the laws of the United States,” and that the 
- reservation shall be . ... “under the exclusive control of the 
oe 4 Secretary of the Interior, whose duty it shall be, as soon as practicable, 
to make and publish such rules and regulations as he may deem neces- 
7 sary or proper for the care and management of the same.” 
- Iam aware of no other authority for action by the Secretary of de 
Interior of the kind required than the act of March 3, 1891 (26 Stat., 
- 1095), which was passed the following year. % | 
- By section 18 of the act, right of way for canals and reservoirs is 
granted for irrigation purposes ? | 


through the public lands and reservations of the United States. ..... Provided, . 
that no such right of way shall be so located as to interfere with the proper occu- 
-- pation by the government of any such reservation, and all maps of location shall 
be.subject to the approval of the ae a of the government having jurisdic- 

_ tion of such reservation. 


The question here is whether such national park is included in the 
term “reservations of the United States,” as used in the act of 1891. . 

_ This question as-to forest reserves was presented in the case of H. H. 
- Sinclair et al., (18 L. D., 573) but the decision was rendered on other 
grounds. The language was also considered by the Department so far 

as it concerns Indian reservations in the case of Florida: Mesa Ditch 

_ Company (14 L. D., 265) and it was there held that. Indian reservations. 
_ were not contemplated by the terms of the act, principally on the. 


eround that the language of the act indicates that reservations had in | 


view were those actually and directly used by the government. This _ 
national park is clearly within that class of reservations, and the 
inquiry arises whether the act of 1891, granting right of way upon 
such reservations was intended to edit, to that extent, the provision 
of the prior act of 1890, reserving and withdrawing ae lands in the — 
ie: k; park from occupancy. 7 Pode 
_ By a necessary implication the lands in all concer subns are ‘reserved . 

and withdrawn from occupancy, and it would, therefore, appear that — 
oe the grant of right of way through reservations would have no opera- 
tion whatever unless it were construed to modify the eXPTFess Or implied 


_ prohibition of the occupancy of. reservations, and I am, therefore, of — 


7 - the opinion that the grant of 1891, of right of way through reserva- — 
tions of the United States was. intended to include this national ee | 


. 
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‘This being so, it is impor tant to inquire. the etfect of dis aaa sh 
of the acts in question upon the rights to be acquired under the grant. 


The act of 1891 provides that the right. of way shall be so located as 


not to interfere with the proper occupation of the reservation, and the 


acts of 1890 provide that the reservation shall be under the exclusive - : ‘ 
control of the Secretary of the Interior, who is directed. to make and’ 


publish such rules and regulations as he may deem necessary for the 
care and management of the reservation, and other measures to fully | 


carry out the objects of the act, it vould, therefore, in-my opinion, be © ae 
- proper for the Secretary of ine inbeties to require that the right of eS 
way should be so located and used as not to violate any of the regula- -: | 
tions of the Department for the care and management of the reserva- 
tion, for otherwise the ditch might be so located as to interfere with its ly ee 
proper cccupation; such conditions would appear to be within the con- 


-templation of the act of 1891, which seems intended to extend to irri- 


gation any reasonable benefits which shall not encroach upon the - c 
— objects of the reservations; and such conditions may even go so far as me | 
. to restrict the rights acquired by the grant, so as to exclude the rights . 


to cut timber on the right of way and to take from the public lands 


adjacent to the line of the canal or ditch material, earth and stone . 
necessary for construction, as such right would interfere with the proper ee 
- occupation of the reservation, and must accordingly be waived if. the. oy 


right of way is granted. 


My view of the question, isan is “that. if the eiant of ‘ietit of 4 


; way upon reservations is. to have any effect whatever, it will apply to’. | 
the Sequoia National Park, subject to the condition that it shall not — 
- Interfere with the proper occapelin thereof by the government, under — 


- which condition would be included a compliance with the rules and : 
- regulations made by the Secretary of the Interior for the care and man- ~ Mee 
7 agement of the park, and also such other ‘measures as shall be nec- >: 


essary or proper to fully carry out the ees and re ” of the 
acts creating the park... ars | 
_ Very respectfully, a | 8. Ww. LAMORE Ux, 
o See ne 7 Commissioner. 
PUBLIC SALE—ISOLATED TRACTS—SECTION 2455, R. S. 
| CHARLES H. Boye. 
_ The acreage that may be purchased, by any one person, at a-public sale of isolated — 
tracts is not limited in amount by the PEO vietoue Of the acts of Adignat 30, 1890, 
~ and March 8, 1891. i | | | 
Secretary y Smith to the Commissioner of the oeneea Land Office, Mar oh | 
| 8, 1895. | | | (de L) 
Charles H. Boyle has apnea from your jiice: decision of June 21, 
and November 6, 1893, holding for cancellation his: final certificate No, c. 


9680, dated April 2 2, 1392, of his purchase at a public sale held under 3 ae : 
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- 7 ection: 2455. of ae Revised Statues, ‘éf twelve distinct and cated i 
oe tracts of land-containin g: in. the aggregate. 354, 92. acres. a 


= ‘Nebr aska, and are described as follows: 


‘The lands involved are situated in the. MeCook land district, me 


| ae e Lot 6, Sec. 3, Es. aon R. 7 one containing... See Miya eg acta ees Sree 21, 20 

tos i 8, a 3, ee ae ce BS ats ahah tees tat fm, Sen cin 15. 00 

6g. ceo BR ee be eee” ee eee a _ ..... 14.60 

“te 1, % Qe ee be er 7 Se cy Sn 

fee> 2, 7 9, be ke cc 14 aks prkcered Gis ote nahin: 35, 95 

“ 8. ic i Fs) ee ce oe 7 os 39,36 

Be Me Te es EE RET 4 are Daan eae eile He noes he pe athe re 39, 11 

ey ae a ve 34 W OE 4 chance asc Ma Meteo a oe the aie fats 37. 00 

4, so 10, 66 ee. ce Shots hy Mon aah PO Oi Doha Soke a ean hein cc 86.10 

ae Om 19, « ce 7 a 6é ee ear kL een 99, 80 

ee ae 9, « be. eee ee TENA OY nee ED Ten nee 39. 00 

NE. 4, SW. 4, Pe 29, T.. 2N., R. a my j COMMALNUNIE 24.03 255% ousiucwieeeeenaes 40.00 
/. Total .. eee ee ee ee 354.92 


By letter “O” of September 10, 1891, ,upon fhe application of Chaties’ - 
A. Boyle, your office instructed fe local officers to offer at public sale, 
after publication, all of the isolated tracts aforesaid, except lot 2 gu = 


ore a section 9, T. 2 N., R. 33 W., containing 35.95. 


: By letter 6% O : of January 22, 1892, at the instance of Andrew _ 
| ‘McConnell, your office instructed the local officers to offer at. public © 


oe sale in like manner, said last. mentioned lot 2 of section 9, T. 2 N. )R. 


33 W., containing 35.95 acres. | 
| Both of said applicants were expr essly notified by your office that a 


~ they would have ‘no preference right’ over others desirous of purchas- 
as ing the lands, as the same must be offered at public sale, and penne: 
of to the highest bidder for cash. 


- On April 2, 1892, the public sale of all of said twelve sacsiat of land | 


=. took place, sfter due publication, and in compliance with instructions © 
-. and regulations. At said sale, Charles H. Boyle, being the highest 
bidder, became the purchaser of 354.92 acres of land at $1.25 per acre; _ 
-.... paid to the receiver in cash the price of the land and all lawful charges; 
and took his final receipt and final certificate entitling him to a patent ~ 


for the 354.92 acres of land aforesaid. 7 
Said sale was promptly reported by the local officers to your office. | 
On June 21, 1893 (letter ““C”) your office, of its own motion, told the | 


© local officers that they had no authority to offer for sale lot 2 of section — 
é 9, T. 2 N., R. 33 W., containing 35.95 acres; and that therefore Boyle’s | 
= s “purchase was «illegal so far as it relates to said lot,” and directed them _ 


to so inform Mr. Boyle; and also call upon him to furnish the affidavit — 


ae : required under the act of August 30, 1890; which affidavit, known as a 
. . «Form 4-102 b,” is printed on page 214 of Gener al Cireular 1892, as __ 
- follows: 


a . 
ap. . 
i “8 
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7 | “LAND  Onrrer AT — ie a 
_ = : (Date) . 
; applying to enter (or file for) a - 














4 


——, Of : 











"> (gwear that since August 30, 1890, I have not entered under the land laws of the United . 


‘States, or filed upon, a quantity of Jand which, with the tracts now applied for; 














would make more than 320 acres, except for ~ settled upon by me prior cua 

to August 30, 1890. Said settlement Was commenced , and my improvements 

consisted of 7 | | | 
Sworn to and subseribed before. me thie —— ass of - , 189, 





On July 8, 1893, the local. officers called the ptteation of your office | 
to the fact. fat letter “O” of January 22, 1892, had been overlooked, 
» and transmitted a motion filed by Mr. Boyle for & review of yours oftice 

- decision of June 21, 1893, in which he insists: _ ; 

1. That the local officers did have authority to sell the lot of 35.95. 
acres aforesaid. | 7 
2, That your office has. no auton to require him to make and 
- furnish an affidavit according to the form above quoted. 
3. That as a purchaser at the public sale aforesaid he has the ata | 


y UBD OS, 
, do solemnly © - 


- to buy, and receive patent for, the whole of the 354, 92 acres of land, _ ae i 


-- bought and paid for by him. 


After consideration of said motion for review, your office on ovens 


— ber 6, 1893 (letter “C”), admitting that letter “C” of January 22, 1892, | 
had pean overlooked, pronounced its decision as follows: 


The fact that said lot 2 (35.95 acres) was included in the published notice with — 


the other tracts offered for sale, the offering of all of said tracts having been at that 


time duly authorized by this office, is not, in my opinion, a material question in this 3 : 
case. -But the fact that said entry (meaning Boyle’s purchase) contains 34.92 acres 


in excess of the three hundred and twenty acres, which under the acts of August 30, et 


1890, and Mareh 8, 1891, party may acquire title to, I think is: see instructionsof. ~ ae 


_ Honorable Secretary Noble, based upon the opinion of the Honorable Attorney- | 
General, 12 L.D.,81. And this rule applies as well, in my judgment, to lands being | 


agricultural’ in sharacice purchased at author med public sales in Bore tracts, as: sag te 


to lands entered under the homestead law... 
It will be necessary, therefore, for Mr. Boyle to relinquish, one or more, as he may — 
elect, of said tracts, in order that he may-bring the ag erepgate area of his said entry 
(or purchase) down to the acreage hmited by law, viz: 820 acres, and to-furnish. the 
affidavit, form 4-102 b, required under the act of August 30, 1890. 
In the event he (Boyle) declines to do so,and this judgment becomes final, ‘his 
entry (or purchase) being for the above reason illegal, will have to be canceled. 
The motion to release said entry (or purchase) from cuepeneron and to pass the 
same to patent is accordingly denied, 


From said. decision Boyle has appealed to this Department. | 

Tam clearly of opinion that your office decision is erroneous. ae 

‘Section 2455 of the United States Revised Statutes, was first enacted - 
August 3, 1846 (9 Statutes, 51), and reads as follows— | 


Sec. 5. That it Shall and may be lawful for the Commissioner of the General Land | 


7 . Office to order into market, after due notice, without the formality and expense of a | 
proclamation of the President, all lands of the second class though heretofore. , 
unproclaimed and. unoffered, and such other isolated or disconnected tracts or par- . 


cels of unoffered lands, which in his Joeement: ib would ‘be proper to cespose to sale 
in like manner. 


/12781—vor, 20—17 


:_ ’ 
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Said section ‘then became and ever since has bean a pare of the: sys- 7 


tem adopted by Congress for sale of public lands at. public auction, 
with a view to revenue. (See 1 Lester, pages 342 to 350 inclusive.) | 
~ Under that system the parcace: was ee as to quantity, oe by 
his ability to pay. | 


On August 30, 1890, in the act entitled “An act aan appropria- 


‘J tions for sundry civil expenses of the government for the fiscal year — 
. ending June 30, 1891, and for other DUT BORER (26 Se page: sa - 
Congress enanted as follows— 


No person who shall after the passage of this act, enter upon any of the public lands 
with a view to occupation, entry or settlement under any of the land laws, shall be 


. permitted to acquire title to more than three hundred and twenty acres in the aggre- 
_. gate, under all of said iaws; but this limitation shall not operate to curtail the 
oo. . right of any person who has He etofore made entry or settlement on the public eae 


or whose occupation, entry or settlement is validated by this act. 


The Instructions by Secretary Noble published in 12 L. D., BL, were 3 
dated December 29, 1890, and simply construed and declared the a 


ing of the clause above quoted, in respect to the limitation of the - 
rights of persons who. shall “enter upon” public lands with a view to — 
- occupation, entry or settlement under any of the land laws. The terms 


‘enter upon,” “enter” and “make entry,” have separate and distinct 


meanings in the administration of the Land Department (see Smith v. | 


Townsend, 148 U. S., 490, 500), Mr. Boyle, as purchaser at a public sale, 


at did not “enter upon” any one of the twelve isolated tracts which he 
-" bought and paid for. Therefore the statute above. quoted, and the i 
. Instructions above referred to did not embrace him, 


On March 3, 1891, in the 9th section of the act entitled “An act. to Z 


repeal timber ciliate laws, and for other purposes” (26 Stat., 1095-_ 


1099), Congress enacted— 


Sec. 9. That hereafter no public lands of the United States, except abandoned | 


. ‘nilitery or other. reservations, isolated and disconnected fractional tracts author- 


ized to be sold by section 2455 of the Revised Statutes, and iineral and other lands 7 


the sale of which at public auction has been authorized by acts of Congress of a. _ 
Special nature having local application, shall be sold at public sale. 


In section 10 of the same act (26 Stat., 1099) Congress excepts aide: , 


_ all lands which the United States, by treaty or agreement with Indian 
‘ tribes, has promised to sell or dispose of for the benefit of such tribes. 


It would be a fraud upon the Indian tribes for Congress to undertake 
to limit the number of bidders, for lands to be sold for their benefit. = 
Such limitation might work disappointment and injustice to local 


interests, in the case of mineral and other lands the sale of which at 
~. public auction has been authorized by acts of Congress of a : special 
nature having local application. 


The public revenue would certainly be injuriously affected, by limita- 
tion of the number of bidders for abandoned military and other reser- 


. vations, and for eee and disconnected tracts. , 


5 ik: *s 
b, 


“DECISIONS | ‘RELATING ‘TO THE ‘PUBLIC. LANDS. oe 2590 


| ae section 17 at the act last mentioned (26 Statutes, 1101), cre ae 
Srodiied Secretary Noble’s instructions of December 19, 1890, aforesaid, . «* 
and enacted that thereafter the limitation prescribed in ‘the act of eee: 
August 30, 1890, aforesaid, shall.be construed to include “ only agri- ie :. 
cultural lands, ana not to include lands entered or sought to be entered | a 


under mineral land laws.” 


After careful cousideration of eid Spee. I am of opinion, that — 


= Charles H. Boyle had the right, as highest bidder at public sale, to buy |. 
every one of the tracts of land above described. And having paid for er 


them, he is now entitled to a patent for the same. 


Your office had. no authority to require Mr. Boyle to. relinquish = ; | 
“part of his said purchase, or to furnish an aifidavtt according to form oe 


4-102 b, 


Your office. decision is neneby reversed. Your office will cause to be bes ; 
issued to Boyle a patent for the 354.92 acres of land described in the 6 


ees certificate issued. to him. 


ar 


Se 


WAGON ROAD GRANT—WITHDRAWAL—SETTLEMENT CLAIMS. 


WitLamerne VALLEY AND CascapE Mr. “Wagon RoaD Oo. ® is 


HAGAN. 


The grant of J uly 5, 1866, did not ata to any apatite tract by definite Aivesion or i 


construction of the road, but by actual selection. 


“No rights either legal or equitable as against the grantee can, be eaiinea by settle. é | 
ment on, or entry of lands withdrawn by executive authority in aid of a con- 


-_gressional grant, and the failure of a grant 1 in such case to respond to the pub- 


lished notice of a settler’s intention to submit final proof, can not. operate to 


defeat the grantee’s right of selection. 


Where a withdrawal of lands for the benefit of a grant is of record, the petites “: oS 
-should be specially cited when final proof is Gendered under an adverse seule ae: 


ment claim... 


The cases of the Willamette Valley and Cascade Mountain Wag on Road Co, vw Chap- : 


‘man, 13L. D., 61, and Brady Southern Pacific R. R. Co., 5 L. D., 407 and 658, ae 


ge overruled. 


An entry is not confirmed avaee the pr oviso.to section 7; ‘act of: March 3, 1891, ies. 7 


a right to the tract under a congressional grant is asserted at the date of said 
entry and remains unadjudicated without laches on the part of the er antee. 


. Seoretar y Smith to the Commisstoner of the General Land Office, Mai che 3 
(LH) © 8. 28, 1895, ue (EF. By 


This case comes. before the bead on the appeal of the Willa- - os 
mette Valley and Cascade Mountain Wagon Road Company from the _ ss 


| decision of your office of November 16, 1893, rejecting the claim of said 


: company to the N. 4 of the NE. 4 and ‘the NE. 4 of the NW. 4 , See. 19, . 7 E 


~T. 16 8., R. 19 E., The Dalles, Oregon. 


Borg the ‘application of the company, I have considered with this fone 
4 appeal the cases of Edward R. Taylor and George L. Myers, now pend. rae 
~ ing on the several appeals by said compan y from the decision of your — 


“ 





sila. 
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office rejecting the claim of the company ae the tracts jayalved thier ein, e 
: it being alleged that every important principle controlling the adjust- 7 


(ee c ment of this grant is involved in one or the other of said cases. 


7 ‘There are pracucally: but two questions presented by these. several 
appeals: | 
First, as to when the right of the company attaches vo the odd 


-. sections granted. 


Second, as to when the wvitharawar for the ben efit of the road becomes 
' effective, ant whether any claim to any of the odd sections withdrawn 
ean be perfected as against the right of the company that was not 
initiated prior to the date of said. withdrawal. | 

It is contended by the company that when the route of the road was 
definitely fixed, the granting act withdrew from entry every odd sec- 
tion within six miles on each side of the road, which was not expressly 


. excepted or reserved by the grant, and that thereafter no right of pre- . 


-emption. or homestead right could be cee aac acquired to any of 
_ the tracts withdrawn. | | 
a The position of counsel is siedutea upon the theory that the act of | 

J wly 5, 1866 (14 Stat., 89), making the grant to aid in the construction 


of this road, created a tenancy in common between the United States : 
and the State of Oregon as to ali of the odd sections within the limits _ 
- of the grant, and that when the road was definitely fixed, there vested 


in the grantor and grantee, as tenants in common, the title to every | 


aS, . odd section within the limits of six miles on each side of the road, not: 
ae expressly excepted or reserved by the act. 


It is apparent that this theory can not be sustained, without over- 0 
‘ruling the decision of the Department in the case of the Williamette — 
Valley and Cascade Mountain Wagon Road Company v. Rinehart 


(5 L. D., 650), in which it was distinctly held that the construction of - 
the road and the filing of the map of definite location did not cause the — 
- - grant to attach to any specific tract of land, or of its own operation 
withdraw the lands from entry, but that the grant only attached by — 


actual selection of the specific tract. 

An examination of this question has failed to disclose any reason for 
disturbing this ruling, but, on the contrary, I am convinced that it is 
the true construction of the grant and is sustained by authority. 

It is argued by counsel that this is a grant of an undivided interest 
in a tract of land; that the odd sections granted, whether surveyed or 
-unsurveyed, not having been segregated by sélection, are held uncer 


the joint right of possession with the other odd sections, until selection 
is made by the company of the particular section. | 


‘The grant is of “alternate sections of public lands designated by odd 


- numbers, three sections per mile, to be selected within six miles of said’ 


road.” Itis not a grant of an undivided interest in any tract of land, 


—— “nor is there any expression in the grant to indicate that a joint holding — - 
res of any: ‘tr act of land by the: government and the. State was a el 
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| Ag stated: by the Secretary, in ee case ea Rinehart ae cited, cade 
“the act makes no provision. for filing of map of definite location, nor. nee 
for any withdrawal of lands from entry for the benefit of said road, © «+i 
 butitis the completion of the road that gives. position to the six mile Pt <o 
_ limits within which selections may be made.’ After the line of the - 

road is definitely fixed by actual construction, the right is given to the « he 
-. company to satisfy its graht by making selections, to the extent of — __ 
three sections per mile from all the odd sections within six miles on. * 
each side of said road, unless excepted or reserved by the act. That =. 
the land was ansurveyed at the date of the grant can make no differ-_ nee 


ence. It was not a grant ofa half interest in all the odd sections, nor 


of an undivided moiety in é any tract of land, but right to select agiven © .~ 
number of odd sections within defined limite. AS stated by the Sec- © — 
“retary, in the Rinehart case (page 653), “the lands that. Congress’. _ 

- granted or intended to grant could only be ascertained when they were ae 


- actually selected within the limits of six miles of the road. oa 


The distinction between a grant of an undivided moiety and the 
grant of aright to select from certain designated sections is illustr ated . re! 
_ by the ‘opinion of the Attorney-General, in the Portage City case,8 | 
— Ops. A. G., 255.. That was a grant to the State of Wisconsin, for the. 
' purpose of. improving the Fox and Wisconsin rivers, of “a quantity of | 
land equal to one half of three Sections - in width on each side of ‘the, a 


said Fox river.” 
“Here” (as stated by the perce Gener al) 


is nota grant of land along arbitrary lines unascertained, like those of aloganed) . 
railroads, nor a grant at large in a whole State, but a grant within limits geograph- ._ 
ically determined by the act, and needing only surveys according. to established. 


_ statute rules to possess absolute precision of locality, and then, requiring but 6 o. be 3 oe 


7 equally divided between the United States and the State. 


: In that case the State held as tenants in common with the United > oe 
. States the title to all lands within the limits “ geographically deter- 

_ mined by the act,” for the reason that the grant tothe State was for 
an undivided half interest in the quantity of lands thus designated. 


-When the survey was made it gave absolute precision to the grant, 


but it did uct indicate or determine the particular land that the State. - 
should ‘hold in severalty. It might have selected either odd or even — Fon 
_ sections. It was seized of an interest in the entire estate, which — | 

required. partition to designate the lands that each should verey: ae 


~ hold. 


operate to withdraw the lands from settlement and entry. 


But a withdrawal of lands by the Secretary, in. the exercise of his” : ce 
ng authority, for the purpose of enabling the company to satisfy the grant. 
by making selections in accordance with the oranting act was equally. = 


No such estate was created by this seine. The right of the company a : | 
_. did not attach to any particular section until after selection, and the — 
construction of the road and filing of map of definite location did not 


ail 
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88. affective to withhold the lands from settlement and entry as Sif. it had 

_ been provided by the act. > 
This withdrawal did not become effective, « as held in thee case of 
~ Rinehart, until it was filed in the local office, but after such withdrawal _ 
took effect it operated to reserve, for the benefit of the company, the | 
odd sections within the six mile limits that were at the date of said 


ae : withdrawal free from any claim or right, and thereafter the odd sections © 


affected by such withdrawal would be not subject to settlement and 
entry under the homestead and pre-emption laws, nor could any right be. 


ae : acquired by settlement and occupation upon seh lands. that would: : 


. defeat the right of the company to make selection of the same. 
In the case of Riley v. Wells (19 U.S, L. Ed, 648), the court ‘say; 


that a settlement upon land withdrawn. by executive order was 


without right, and the possession was continued without right, the permission of . 
-. | the register to prove up the possession and improvements, and to make entry under 
-. the pre- -emption laws were acts in violation of law and void, as was alse the j issuing 
oe of the patents. | . 


This rule was again adaotnesd: by. the supreme ion in. the case of 


 * “Wood v. Beach (156 U. 8.) The court, in speaking of the effect of a 
— valid withdrawal to withhold the Jand withdrawn from the acquisition — 


of any legal or equitable right by ocenpation and settlement, use this 
if language: | 


‘ - Upon these admitted facts it is clear that Mr. _ Wood doaieied no aguitunte rights | = 
by his occupation and settlement, He went upon lands which were not open to 
-. homestead or pre-emption entry, and cannot make his uuauthorized occupation the 


foundation of an equitable title. He was not acting in ignorance, but was fully 


aoe informed both as to the fact and the law. He deliberately took. the ehonces of the. 


railway company’s gtant, being satisfied out of lands within the place limits, or by. 
- selections of lands within the indemnity: limits other thau. this,. and trusted that in 
— such event this tract would be restored to the public domain and he gain. some, 
; advantage by reason of being already on the land. But the event he hoped for. _ 
never happened. The party for whose benefit the withdrawal was made a =; 
with all the conditions of title and took the land. 7 
~~ See also Shire ¢. Chicago, St. Paul, Minneapolis and. Omaha Railway 
: ‘Company, 10 L. D., 85. - 7 if 
Tf the lands saneeavn were not subject: to. ents and entry, be 
. and if no legal or equitable right could thereafter be acdanee by 
a settlement and occupation, so as to defeat the company’s right of | 
selection, I can not see how the company’s right could be defeated. by: 


- -- failure to appear at the local office and object to the final proof, in 


response to the general notice by publication, The withdrawal by the — 
‘Secretary was intended to withhold these lands fr om settlement and | 
entry for the benefit of the company. The right of the road to select 


ee - lands within the limits would. be impaired, and the benefits intended | 


to be conferred practically denied, if entries should be allowed without’ 


the express relinquishment by the company and waiver of its right 
© ia of selection. Furthermore, the withdrawal | of these lands for the — 
eee benefit of eae company Was, a matter of record, and the company. 
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: should have been specially neh ae appear. ‘The pubieaton of notice. — 
of intention to make final proof is not sufficient notice to a-claimant of | _ 
record, but: simply to such claimants as can not be discovered by an 
7 Sanaa of the records of the local office. 


Entertaining these views, I am satisfied that the decision of ne) 


' Department in the case of Willamette Valley and Cascade Mountain. - = 
‘Wagon Road Company v. Chapman (13 L. D., 61), holding that the _ 
failure of the company to respond to the settler’s publication of notice 


‘to submit final proof precludes the company from thereafter making 


objection to the allowance of such entry, is clearly contrary to the ine 
decisions of the supreme court, and to the established rules of practice; ~~ 


and on this point said ase and the decision in the case of Brady » 


Ve Southern Pacific Railroad Company; 5 L. ‘2D. 407, 658, are hereby i - 


overruled. | 
It is urged by counsel for the entr yiman ‘that these entries are con- 


| firmed by the proviso to the 7th section of the act of March 3, 1891, — <a 


It is a sufficient reply to say that said act did not confirm an entry for 
any tract of land to which there was an adverse claim existing at date : 


_ of entry, and still existing when the adverse claimant had no oppor-- Pa 5 
tunity of asserting his claim when the entry was allowed, and has nob 


- since been guilty of laches in failing to prosecute it. 


The lands in controversy are within the limits of the ee : 


made for the benefit of the road, and was received at the local office | 
July 3, 1871. Hagan, a qualified entryman, made homestead entry of 


the. tract December 16, 1876, his final proof showing that he settled 
upon the tract in December, 1871, after the withdrawal of the land, - | - 
- but subsequently he filed an affidavit. corroborated by two witnessed: a. 
: showing that his settlement upon the land was made in February, a 
1871, prior to the withdrawal. The only irr egularity in this proceed- 
ing was the failure to cite the company to spevially appear, but as the 2 
supplemental proof showed that the settlement was commenced prior. . aes 


to withdrawal, and it is not denied by the company, I see no reason 


for ordering a further hearing in this case. paeane entry will be 


X. 


allowed to remain intact. 
Decisions in the cases of Edward Rh. Taylor and Gsoige a Myers ‘ 

will be render ed upon their appa in accordance with the principles 

herein announced. | 
While T recognize the propriety of the aniiarawal made by the 


- executive to protect this company in the exercise of its right to make - 7 
Selection in satisfaction of its grant, I am also impressed with the ee 
importance of requiring the company to make the selections necessary _ , 


to satisfy this grant as speedily as possible, in order that the surplus. - 
-tTemaining in the limits of this withdrawal may be restored to settle- 

ment and entry. The reason alleged by the company for failure to | 
make selections to satisfy the grant is , that the government has failed 


_ to have the lands surveyed. ‘That reason no longer exists. The act of , 
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are 20, 1894 (28 car 493), authowses ae deposit of ry ae ie 


sum by the owners of grants of public lands for the purpose of having 


ia a survey of the townships within the limits of their grants. If this 
company refuses to accept the benefit of this act, it will be required to 


make its selections from the surveyed portion of lands along the line 
of its road, and the withdrawal of the unsurveyed lands along the line 
of the road will be revoked. It will, therefore, be notified that a sur- 
vey must be made of such lands as It desires to survey, on or before 
November 1st next, and to make all selections necessary to satisfy its 
grant, within ninety days thereafter, and thereafter the withdrawals 
will be revoked. 


TOWN LOT CONTEST-—-TENANT—ATTACHMENT PROCEEDINGS. 
SMITH ET AL. v. CoPLIN, 

7 The occupancy of a town lot as the tenant at will of another oceupant aes: not 

invest such tenant with any right to a deed as against his landlord. 


_. The occupancy and improvement of a town lot does not ety e the. oceupant an interest 7 
. therein that can be reached by ptiec nme : 


2 ’ _ Seorotary es to the Commissioner of the eae al Land Ofice, March — 


28, 1895. a (EB. BE. Ws) 
“This i is a scones for the entry of lot 1, block 3, in the a of South 


ae ‘Oklaboma, Oklahoma Territory. Smith and Miller applied for deed. 
. a6 December 8, 1891; Zaloudek December 18, 1891, and Coplin January 6, 
"1892. On the (cial of the contest thus formed, the townsite board of 
-* Oklahoma City decided in favor of Zaloudek. -Coplin, and Smith and — 
i ‘Miller, appealed to the General Land Office. The General Land Office — 


affirmed the decision of the townsite board, a Pmt and Miller 


oa 7 appealed to the Department. 


The facts of the case are found to ia as follows: Louis Paloudeke 


% and aman named Urban were actual occupants of the lot in contro- | 


- -versy; and claimed exclusive right to the same. There was a house. | 
sixteen by twenty feet on the front of the lot, which they occupied, and 
_ in which they kept a public meat market. About the first of April, 
~ 1891, Urban sold his interest in the lot to Lowis Zaloudek, and then in 
October following, Louis conveyed all of his right by itt -claim deed - 
to his brother Anton, $600 being named as the consideration. Anton 
also claims that the purchase from Urban was made for him, aud with 
his money, and it appears that he did at that time succeed Urban as 
joint occupant of the lot with Louis, and also as the latter’s partner in. 


the meat market. After purchasing Louis’ interest, he continued his — 


7 occupancy of the lot, in person or by tenant, until ihe institution of this 


’ - contest, and it Is por these facts that he bases his claim of right to... 
enter. | 7 | 
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“During the joint. occupancy of the lot by. the Zaloudeks, ine per 
 mitted'a man named Smith to move a “shack” on to the rear end of it, 


— until he could. get a Jot of his own to put it on, and in J uly, 1891, het é 
took the contestee, Coplin, into this “shack” with him, ‘About ‘tha 


first of April, 1892, he sold the “ shack” to Coplin for $35. He didnot) 
pretend to sell any right to the lot, but Coplin makes his occupancy. of "pees 
this “shack” the basis of his. cia of. right to deed. | | le Nie ane 

Smith and Miller base their claim of right to deed on a seizure of the. --| 
lot under an order of attachment issted in their favor by the county. 


court of Second con) Oklahoma, against L Louis Zaloudek, J une 1, , 
1890. | 
Coplin was mer ay the tenant at will of Zaloudek, under the latter's | 


‘right of ocenpancy, and his occupancy of the lot, as such tenant, no : 
matter how long continued, could never invest him with right to deed. a8: A 


against his landlord. 


The claim of Smith and Miller has no foundation at all. - The legal i _ 
title to the lot was in the United States, and Zaloudek’s improvement se a 
and occupancy gave him no equitable interest therein that could be: . 


reached by attachment. Moreover, the county courts of Oklahoma had — 
no ‘jurisdiction to order or decree sale of real estate, and the writ of © 


attachment which the court issued in this case did not authorize seiz- ay 
ure of real estate. It merely commanded the officer to “attach the -. : 
goods, chattels, stocks, or interests. in stocks, rights, credits, moneys en 


and effects of the defendant. ee And the record does not show that there 


was, any sule,;or even aa order of sale, or any proceeding whatever . So 
beyond the levying of the attachment. The claim would be wholly =~ 


insufficient to. entitle the parties to deed, even if there Was no adver Se | 
claim. , 
The decision of the iceharal Land Office is affirmed. 


TOWN LOT CONTEST WRONGFUL POSSESSION: 
- CasTEEL v. FULLER. 


The right of a town lot claimant is not defeated by his failure to maintain: actual he 


possession and occupancy, where such pure is dune to threats of norte and.” | wae 


armed violence. : 
No right to a town lot can be based upon : a wrongful possession, acquired i in open. 
violation of another’ s vecupancy. | 


| Recreny Smith to the Commissioner of the General. Land Office, March. - 


28,1895 (EW. : 


This contest is for deed to lots 11 and. 12, pipe 35, 1 Guthrie, Okla- : ae 
homa. The first settler on these lots was Anthon Hartman, who estab- =. 


lished occupancy thereon, April 23, 1889, and. after plowing furrows: 


around them and cavkine them with sakes showing his name, he sold. | - 
| his claim thereto on the 30th of April following to the coutestee, Ran- ahs = 
- dall Fuller, for $16. Fuller immediately hired a wagon, team of horses — 
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| and 1 men and went to the daniber yard aiid Cae a load of alae - 


:. with which to fence the lots and build a house thereon. He was gone | 


: ae about thirty. minutes and when he returned he found J. K. Casteel, the : 
_. husband of the contestant, Sarah A. Casteel, in the act of. putting Up 


‘a small tent on the lots. “He at once notified Casteel of his purchase 


from Hartman and ordered him to leave, which Casteel refused to do; 


on the contrary, he forbade Fuller to make any improvements on the | 


; ~. lots and declared that he intended to hold possession of them if he had. 
to do so with his guns. Fuller went ahead, however, and built a fence’ 
ee and the foundation for a house thereon. The featiniony shows that 
© _ Casteel had a gun across his lap and a pistol in his pocket, and that. 
-. he declared that he did not care for the law aud if Fuller dispossessed 


him he would kill him. Fuller then desisted, and said he would look. 
to the law for redress. Shortly afterwards his fence was torn down, © 
and the lumber which he had hauled as afor esaid, or the greater por- . 
tion thereof, was used by Casteel.in the constr aetion of ahouse. Dur-— 


| . ing the summer Casteel erected a house, dug a well and made other 


improvements on the lots, the whole being valued at from $150 to $200. 

His wife was not with him when he. took possession of the lots, but she 
joined him on the 8th of May following, and later in the summer he 
left home and was gone several months. On the 8th of October, and 
as it appears during her husband’s absence, a certificate of right of 
occupancy of the lots was issued to the contestant, although her hus- | 


--. band was not at home again, with the exception of two or three days: 


at a time on two occasions, and she testifies that he said on his last 


: 4 visit that he never intended to return. 


On the 16th of September Fuller applied for a deed to the Tots: It. 


_. seems that the Casteels had sold or mortgaged their pretended claim 


to the lots to one Satterlee, who sold to Kirkland, and Kirkland to a 
woman named Lena Govreau, but that, on the 24th of January, 1891, 
Lena Govreau recouveyed the land to Mrs. Casteel, by a quit-claim 
~ deed, and two days later she applied for deed. On the trial of the con- 
test ae formed the townsite board awarded the lots to Mrs. Casteel, 
and Fuller appealed. The General Land. Office reversed the’ nold-. 
ing of the townsite board, and then Mrs. Casteel appenee to the 

| Department. _ | 

. ¥he proof shows that Hartman was the first person to take posses 


_. sion and improve the lots. His staking and plowing was a sufficient 
initiation of settlement thereon, and the sale by him to Fuller seems to 


have been made in good faith, and the improvements already on the © 


tes lots are deemed sufficient by the Department to protect them for the | | 


S short time that Fuller was gone to the lumber yard to haul lumber. 


: . The proof is also convincing that Fuller was only prevented from main- | 
ig taining actual possession and occupancy of the lots by Casteel’s threats 


- of force and violence, and that he only yielded possession to avoid the 
Pan meee of pane shot. Instead of this fact indicating bad faith on his _ 
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"pant it it tends to oe that ie was a law abidin g ec Poe trusted. to ago 
the law for redress rather than attempt to maintain his rights by foree. 


of. arms: himself, The Department cannot give its sanction to the 


course pursued: by Casteel. It looks too much like allowing one man: . - . 
- to take another’s property by force of arms. Casteel’s possession was ee 
wrongful and was taken in open violation of Fuller’s. rights, and before’ i : 


deserting his wife he had established no right thereto which would. 
entitle her to a deed to the lots. | i 
The decision of the General Land Office is affirmed. 


-. TOWN LOT CONTEST—COMMUTED HOMESTEAD-—OCCUPANCY. 


COLGROVE v. CRITTENDEN. 


~. Town lot claims based upon conveyances from a homesteader, who commutes his __ 
entry for townsite BUND OSES): terminate necessarily with the éancellation of the. ie 


entry. 


The claim of one who olde a@ certificate of occupancy will not be recognized. where eae 


it is apparent that his eocupancy. 3 18 a mere prerenne: 


i Secretary Smith to the Coimantasionee of the General on Ufics, ee chy. a pens 


28, 1895. ee ae (E. a W.) cece 


“The eee embracing lot 16, block 49,in El Reno, OR anon was first 


entered as a homestead by J os A. orem May 11, 1889, and by him’ 
leased to the Oklahoma Homestead. and Town Company ou the 20th. = .. 
-_ - day of the same month. This company caused the land to be sur veyed 


-and platted as the townsite of El Reno, and on the 25th of June, 1890, _ 


it leased lot 16, of block 49, to C. D. French, trustee, who edie ae 


2 assigned the lease contract ‘to the contestee, T. T. Crittenden. . On the 


- 28th of May, 1891, Foreman commuted his homestead entry to a cash % 
_ entry for townsite purposes, and on the 10th of Febr uary,1892,hegave a 


. Crittenden a warranty deed for the said lot 16. On the 29th of April, ° 


| _ 1892, Foreman’s entry was cancelled, and on the 22d of May following - s ‘ 
the land was entered as a townsite by the townsite board. Onthe 24th =~ 


of April, 1892, Colgrove enclosed the lot with two others in a weak, 


- badly constructed wire fence, and procured a certificate of occupancy: ee : 
' from the provisional board of the town. This fence was loosely put: ae 
up, and consisted in some places of two wires, and in some places of =. | 
only one. Neither of the parties was ever an actual occupant of the 
lot, either in person or by tenant, and they base their Tespective claims’ 


| entirely upon the facts above stated. 


Two members of the townsite board found for | Crittenden, ‘mnd one 


_ for Colgrove, and Colgrove appealed. The General Land Office reversed 


the judgment of the townsite board, and held that neither of the aa sf | ' : 


was entitled to deed, and then ‘hey both appealed. 
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-" Boveman’s deed $6: Crittenden, his pane to the Oiclahotin eer | 


es and Town: Company, and that. company’s. lease to Crittenden, as — 


assignee of French, all fell with the cancellation. of his entry, and as 


a Crittenden had never improved or occupied the lot, his claim was left 
7 with no foundation whatever to stand on. | 


Colgrove’s claim is also insufficient. His ee if fie it may y be [ 


| called, was a palpable pretense, and not a and occupancy. 


pee within the meaning of the statute. 


The decision of the General Land Office i is affirmed. 


TOWN LOT CONTEST— RESERVATION. 


KELLY ET AL. v. HILL. 


a 


ens One who enters the Territory of Oklahoma prior to the time fixed therefor i is thereby | 


‘disqualified as a town lot claimaint in said Territory. | 


a Sh Tipe lots may be reserved for public use as sites for pape buildings where the 


: necessity ther efor is duly shown. 


- Fas etary Smith to une Commissioner of the General Tana Office, Mar a 


98,1895. (GB. G,) 


7 L have consitare’ the consolidated cases of R. Ellis Kelly and T. P. 


“ Shumake v. P, J. Hill and R. Ellis Kelly and J. N. Qlark x James T. 
Hill, involving lots 40 and 41, block 43, Oklahoma, City, Oklahoma Ter-. 


| ritony on appeal of P. J. Hill ad James T. Hill from your office decision a 


of March 4, 1894, denying the right of said parties to deed for said lots. 


<- Originally the plaintiffs, T. P. Shumake, R. Ellis Kelly and J. N. Clark — 


: were parties in interest, but they have now been eliminated from the 
Seat contest: and present no interest for adjudication by the Department. 
- Your office decision referred to disqualifies the said P. J. Hill and 


- . James T. Hill for the reason that they entered the Territory of Okla- 


-. -homa in violation of law and the President’s proclamation, and this is 
. the only issue made.on appeal. The evidence is unsatisfactory and con- 
 fliecting. The decision of the townsite board and the decision appealed — 
from both find as a fact that P. J. Hill and James T. Hill entered said 


_ Territory prior to noon of the 22d of April, 1889, and from. a close and 


7 a careful examination of the evidence I concur in this finding of fact. In : | 
i addition to this, it is the policy of the Department not to interfere with — 
. the concurring decisions of your office and the local office on finding of 


~ facts, unless they are clearly erroneous. 


_ I find in the record a petition of Gideneta City, salts me be made 7 


? a.party to said suit, and alleging that said lots 40 and 41 are reserved © 


for public purposes. The authority for such reservations is section 4 


of the act” of May 14, 1890, entitled. “An act to provide for townsite 


entries of lands in what is ee as Oklahoma and for other pur pons ae 7 


-'* Said section is as follows: 


That all lots not disposed of as Verein before eid for shall be sold under the 


- ‘direction of the Secretary of the Interior for the benefit of the municipal govern- 


es ” ae ie a . is, rN Rew ah a . a Spee ea cae A 
t a es i ae 
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‘ment ‘of any ancl ae or nee same or ee part eicieoe. may Ne ieseted for public Ro 
. ‘use as sites for public buildings, or for the purpose of parks, if in the judgmeut of. . ic 
the Secretary such reservation wouldbe for the public interest, and the Secretary ne oe 

-shall execute proper conveyances to carry out the provisions of this section. 


It appearing that said lots are situated on one of. the main corners 


- in said city, and are needed for the purpose of erecting thereon public > 
_ buildings for the. use.of the city, and that the city has no other lands ~~ 
| on which to erect such public buildings,—they being'a matter of public a 
- necessity—the petition of the city is allowed, and the decision appealed eS 
from is hereby affirmed. ee 


i 
% 


—LOWN LOT CONTEST—COMMUTED HOMESTEAD—OCCUPANCY. . 


FERRIS wv. COVETTE. 


: _ A town lot claim resting ona deed from a. commuting fipnicsraoe net fail L witht as : 


the cancellation of the entry. 


. A lease or coutract from a townsite company will not support a claim fora town lot 2. as 
where it does not appear that said company has any right to convey said lot, or ee 


actual. interest therein. 


cr deed for a town lot.can not be secured by pained of the"taxes ther eon. 


| Actual occupancy of a town lot, with valuable improvements thereon, at the ae of 


- the townsite entry, entitles the occupant to a deed. 


Seor etar y Smith to the Commissioner of the Generat Land Office, Maireh ye 


28, 1895. | i GW) 


| This i isa contest for deed to lots 2 and 3, of block 98,in Bl Reno, es 
Ovishema The lands embracing these lots was entered asa townsite ~~ | 


by James Thompson on the 26th of December, 1890, and the lots in 


question were conveyed, or attempted to be conveyed, by Thompson to. 


the contestant, W.S. Ferris, by deed dated December 29,1891. Ferris | 
_ seems to have been then, and to be now, a resident of Mississippi, and - oe 
never to have occupied or improved the. lots, or to have lived in 
' Oklahoma. On the 18th of April, 1892, one M. F, Ferry established 
_ residence upon the lots, and’ improved and lived upon them until the -— : 
'LIth of. February, 1893, in conjunction with the contestee, M. J. Covette, ae 

who established residence on them in July, 1892. : eae 
Qn the 13th of J anuary, 1898, Thompson’s townsite entry Was can: . : 
celled. by the Department, and in the same month the land was entered nee 


as the townsite of El Reno. On the 16th of February Ferry executed - 3 
a deed for his interest in the lots to the contestee, Covette, and on the 


E 17th: of February, 1893, Covette applied. for deed, alleging his deed from | Ey 
7 Ferry, and also. ae bua personal occupancy of the lots, and improve- 
— ments on.them to the value of $2000. On the 11th of March following —_- 
. Ferris also applied for deed, alleging his deed from Thompson, and also * , - 
a lease or right of purchase from the Oklahoma Townsite and Home- ° - 
stead Company, and payment of taxes on the lots in January, 1893, for 
% the ae 1891, On the 18th of April, 1898, the townsite board issued on: 
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or me aotieeet RE a hearing of. ae contest thus for asd on. ‘the 18th ae fie Set : | 
lowing May. On hearing the case, two members of the townsite board —~ 
- decided in favor of Ferris, the other one rendering a dissenting opin- — 
. jon in favor of Covette. Covette appealed, and the General Land Office — 
-. -reversed the major ity decision of the board and affirmed the decision of - 

ens the minority. Then Ferris appealed to the Department. | : : 


. There was no error in the decision of the General Land Office o 
appealed from. The majority decision of the townsite board was erro- — 


neous, and the minority decision was properly affirmed. The proof does: — 

_ not show that Ferris Was ever a resident of Oklahoma, ‘and he does not : 
even allege that he ever occupied or improved the lots. On the con- | 
trary he seems to rely solely on the strength of his deed from Thomp- 
gon, his lease or contract from the Oklahoma Townsite and Homestead _ 


Company, whatever that may be—for he does not show what it is—and . 
his payment of taxes in January, 1893, for the year 1891. Neither of. 


- these three bases of claim, nor all of che combined, entitles him tO 
deed. The payment of the taxes on the lots did not, for as shown by 


the record the land was not at that time subject to taxation, and even 
if it had been, such payment alone would not. support his claim for 
deed. And his lease or contract with the Oklahoma Townsite and 
Homestead Company entitles him to take nothing, because it nowhere | 
appears that that company had any right to lease or convey the lots, 
or had any interest in them whatever. Neither could he take any- 
thing under his deed from Thompson, for as shown by the record, 
Thompson’s entry of the land has been cancelled by the Department, 
‘and, of course, his deed to Ferris failed with that cancellation, > 
~The contestee, Covette, shows a good right to deed. The record 
shows that he and Ferry were joint occupants of the lots, and had. 
valuable improvements on them at the date of the townsite entry, and | 
Ferry testified that he had conveyed all of his interest to Covette, as 
shown in a deed attached to the application, and that Covette was the | 
~ actual occupant of the lots, and had valuable improvements on them, 
at the date of the fownsite entry. This proof is sufficient to entitle 


~ Oovette todeed. Bender 2. Shimer, 19 L. D. , 363. 


The decision of the Gener al Land Office is affirmed. of 


“MaLier v et | OHNSTON BT AL. 


The ender for a rehearing made herein Jane 18, 1892, 141. D., 658, S. 


| | . : revoked by Seeretary Smith March 28, 1895, it appearing that the only 
mc eos to be benefited ther eby have now 1 no: interest therein. 
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| ‘CONTEST PROCEEDINGS—SECOND CONTEST. 


| — Trrus v. COLLIER. - 


A onan dismissed ie want of: due service of ities on or defendant is no bar to a a . 


_ second suit by the same party ag ast the LS Ze in aoe en on the sae 6 grounds oa 
as. set forth in the first. 


Secretary yy Smith to the. Commissioner of the. Cia Land Ofte, Mar oh ae 
| 28, 1895. ee (EMR) 


7 This case iaacleee the Si, 4 4+, Gee. oo, T. 109 N,, R. 66 W., Huron land ve ° é 
district, South Dakota, and is before ‘tie Depar ee upon appeal from ee 


your office decision of August 8, 1893, refusing to allow oearey M. 
Titus to contest the entry of J sdeuh Collier. ' 


The record shows that Joseph Collier made timber- waleune entry’ “4 i 


- upon the above described tract December 23, 1883, and that on June —- 
8, 1898, George M. Titus filed his application to Gone alleging, in .- 


substance, that in the years 1890, 1891, and 1892, the entryman failed ~ ; 
to cultivate and protect the fieea he had planted, in consequence of . ie 


' which they had. died, except about five hundred, and. that no > replant. 
ing had been done. 


It seems that on March 13, 1893, Titus filed al application of coritest. oo : 


alleging about the same, in substance,. that he now alleges and a hearing - 


was ordered on June 8, 1893, at which the defendant moved to dismiss Ps 


for want of sufficient service of notice. This was done and Titus failed mor 


to put in an appearance. | 
Your office decision refused to allow this Second affidavit of BOntCaOy 


holding that it was in substance the same as the one just submitted. ae 


From this decision Titus appeals. - 
I do not concur in this disposition of the case. The former appeal 


| 4 tion to contest was dismissed for want of service, consequently, this oe 


| Department never acquired jurisdiction of the parties and there has 


been, in law, no former trial at issue between these parties. The case © ee 
as presented now should be disposed of without reference to the former. 


application to contest, and in disposing of it no attention will be paid- 
to the proceedings had prior to the filing of the second application to . 
contest. If the former case had been’ dismissed for failure to prosecute, 
_ a different’ question would have been presented, but having been dis- 


_ posed of for the reason already given the conclusion can not be avoided :* we 
__. that your office decision was in error, and that a hearing should have...’ 


- peer, ordered to pass upon the quesuon: raised by the affidavit of contest, a 








ea oe “F SOLDIERS ADDITIONAL CERTIFICATE OF RIGHT. 


a oHN M. RANKIN. 


“The act of August 18, 1894, does not protect the purchaser of a soldier’s additional : 
certificate of right wher said right of the soidior has been satisfied by the prior — 
~ issnance of él certificate, | 


‘Secretary Smith to the Commissioner of the General Land One, March 


Ba Sol): : 8B, 89S “(B.W.O.) 


I ‘have considered the appeal by John M. en Froth your office | 


~ decision of November 17, 1894, holding for cancellation the soldiers’ 
~ additional homestead entry, final certificate No. 3214, Pueblo series, _ 
_- Colorado, made by said Rankin as attorney in fact for one Ole Torger- 


7 -son on August 23, 1894, covering lot 1, Sec. 4, T..16 N., BR. 69 W. 


From the statement of facts contained in your office decision it: 


- appears that Ole Torgerson on Je eae 7, 1867, made homestead entry 
for the W. 3 of the SW. 4 and SH. 4 of ie SW. i 4, See. 24, T. 113 N., 


R. 21 W., at the St. Peter land office, | Minnesota, upon which entry 
final certificate was issued May 11, 1869, which entry was duly patented. - 
On September 10, 1878, W. C. Hill made application in behalf of 


: E ‘Torgerson for the issuance of a certificate of additional right, which 
ie application was rejected November 15, 1878, and on November 20, 1879, 


the register at New Ulm, Minnesota, forwaried a new ‘application by vcd 


-. Torgerson for the issuance of a certificate of additional right which 


: application was granted, the certificate duly issued and forwarded to 


the local office on January 16, 1880. . ne 
— Due to a mistake in the posting of your office records a proper nota-— 


a ‘tion of the issuance of said certificate of additional right was not made, — 
ee. and on February 23, 1889, Mr. L. D. Stone, on behalf of. Torgerson, made 
aye application for the issuance of a certificate of additional right of entry 


and on March 1, 1889, a second certificate of additional right was issued 
| in Torgerson’s name. ; 


Mr. Rankin, who it appears was at the time of. issuance of said | 
certificate acting as attorney for Mr. Torgerson, purchased of said Tor- . 


: | Berson the right of ony under the second certificate issued March 1, 
1889, 7 7 


It appears that soon after the issuance of seid second éartifieate | 


your office discovered the error, and understanding that it was in the ~ 


possession of Mr. Rankin, on March 23, 1889, he was advised of the 
duplication and requested to. surrender the certificate, which request. _ 


: he failed to comply with and on August 23, 1894, made the entry in 


a question under said second. certificate of additional pene 


In your office decision it is stated: 


oA note is made opposite the entry of this certificate (r eferring to the frst certifi- | 


‘ cate of additional right, issued January 16, 1880), showing that it has been located,. 
- but as the proper notes were not mace on the tract. books, the entry ¢ of the exact | 


tract of and enter ed thereander can not he traced. 
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In “he contention. before your office Mr. Rankin diginiod: that: his | 


entry was confirmed by the act of August 18, 1894, which provides: © 


That all soldiers’ additional homestead certificates heretofore issued under the % 
rules and regulations of the General Land Office, under section twenty- -three hun- 


dred aud. six of the Revised Statutes of the United States, or in pursuance of the 
‘decisions or: instructions of the Secretary of the Interior of date March ténth, 
eighteen hundred and seventy-seven, or.any subsequent decisions or instructions of 


_ the Secretary of the Interior or the Commissioner of the General Land Office,. shall 4a 

be, and are hereby, declared to be valid, notwithstanding any attempted Sale or — 

_ transfer thereof and where such certificates have been or may hereafter be sold or _ 
transferred, such sale or transfer shall not be regarded as invalidating the right, but 


- the same shall be good and valid in the hands of bena fide purchasers for value; and 
all entries heretofore or hereafter made with such certificates by such purchasers 
shall be approved, and patent shall issue in the name of. the Bepieneer. 


_ But your office decision held that 


Said act does not validate a soldier's addtional ree | certincatt which was 
illegal at its inception, or which was found invalid for any other reason than an - 


attempted sale or transfer, but it only declares that such a sale or transfer. should 
not operate to invalidate any such certificate and that such certificate should be held 
| and. taken as valid, notwithstanding such.sale or transfer. | 


In his appeal Mr. Rankin claims. that the evidence furnished. by your 


office records on the issuance of a certificate prior to -the one under - 


which the entry in question was made is uot. sufficient. upon which to 


base a finding that such a certificate was in fact issued, but with-your | | 
office letter of December 5, 1894, which is subsequeut - the transmis-— 
gion of the record upon the appeal by Mr. Rankin, the entry: papers — 


pased upon the location of the first certificate are. forwarded showing 


that final certificate No. 1190, issued from the Duluth land office, Min- 
nesota, on October 15, 1885, tos lot No..8, Sec. 30, T..63 N,, R, 11 W., ee 


is based upon the first certificate of additional right insued in rsa 
| son’s name on January 16, 1880. 
~ This clearly establishes the fact of the issue of: the first certificate 


and its location in satisfaction of the full right. in Torgerson. . It: is — 
| claimed, however, that if such a certificate was issued and: located it. 
- was a fraud upon the right of Torgerson as:the same was not made by 


him or at his. instance. This branch oh the oe will receive Ca 
ation later on. 


It is further claimed that even i samt that tha: last sarncates was 


invalid and issued without authority, yet that the same-is confirmed. i in. 


the hands of a bona, fide purchaser by the provisions of the act of August. 


18, 1894 ‘before quoted, and the:act of March 3, 1893 (27 Stat., 593) is 


: referred to as strengthening the position aenicod, in support of :the . 


ae in question. 
Said act of March 3, 1893, provides: . 


That where. soldier’s additional homestead - snttiss: ave been ina Or > initiated 


upon certificate of the Commissioner of. the General Land Office of theright tomake 
such entry, and there is no adverse claimant, and such certificate is found erroneous — 
or invalid for any cause, the purchaser thereunder, on making proof of such pur: | 


18 
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_ “chase, may perfect his title by payment of the. government, price: for the land; but: 
-. NO person shall be pérniitted to acquire more than one hundred and sixty. acres: of. 
. 2. public lands through the location of any‘such certificate. 


It will-be noticed that: said legislation was directed nee valid ating 
~ éntries already made or initated prior to the passage of said act, based, 
| upon. certificates of additional r ight which. were invalid fr om any cause, , 
and by said. legislation the purchaser under such invalid certificate: | 


7 _ upon which entry had ‘been made was permitted to perfect title to the’ 
a Jand entered by Inaking payment of the government price therefor. 


~I¢ must be remembered. that. the transfer of certificates of additional. 


e | right i is prohibited by law, and while the act just referred to provides a. 


means by which entries made before its passage, based upon certificates: 
of location, for any reason invalid might be perfected, yet: a 


Certificates of location which had been sold were for that reason invalid, 
_ and even though the certificate may have been regularly issued and in. 


all respects valid, and the tr ansfer made in good faith, yet under the. 
laws as they then stood, said purchaser was not authorized to make: | 


ay entry by reason of such certificate of additional right, and it was evi- 


dently the purpose, and the: sole purpose, of said. act of August 18, 
1894, to give recognition to what had been a common custom for years, 
namely, a transfer of these certificates of additional right of entry, and 
made. the same valid in the hands of bona fide purchasers for value. 

In the case of entries made upon invalid certificates the act of 1893: - 
requires the purchaser to make payment therefor, in order to perfect 


_ - title, at the government price, and I ean find nothing in said act of 1893: 


which in anywise strengthens the position taken by: appease in une: 
— case under consideration. 

.,In support of this position, however, sever a acciona of this. Depa 
ment in the matter of the location. of military bounty land: warrants 
are referred to, but they do not, in my opinion, strengthen appellant’s. 


— case.. In the case of military bounty land warrants this Department — 


~ has repeatedly held that the faith of the government is pledged to the: 


extent declared on the face of the warrants and that the carelessness: __ 


or mistakes of public officers should work injury only to the govern- 
ment which employs them and not to persons who act and invest their: 
. money upon the proper assumption that the business of the govern-. | 
ment is accurately transacted, and where warrants have been issued. 


erroneously and transferred, the same have been respected. | 


‘It must be remembered, however, that the military bounty land war- - 
| rants are upon their face transfer able and it is for this reason that the 


tights of those. who purchase upon the faith of the warrant issued by: — 


the government are respected. In the matter of certificates of addi- 


tional right of homestead entry, which have always been held not to be 


assignable, the reason upon. which is. based the: holding in the matter of 
oo invalid warrant cans is eet, ie a 
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When Mr. Rankin made purchase’ of the certificate. of additional ae 


oe of entry In question be must have done so: with full knowledge) | 
_ that the same was made in violation of law and therefore invalid, and,’ 


- while. he might have bought helieving that the certificate had. been — . 


_ regularly issued, and that the party in whose favor the same was issued, 
was duly entitled thereto, yet if the additional right. had been. fully: 
satisfied by reason of the issuance of a prior certificate he would not 
be entitled to protection under the provisions. of the aot of August 18,, 
.1894. | 

It having been claimed, however that the fir sé certificate. was a frand : 
upon the government and as the entry based thereon together with the 
certificate, has, since the rendering of your office decision, been found, 
_ Lhave to return herewith the papers affirming your office decision so 

far-as the construction of the act of 1894 is concerned, and to direct . _ 


_ that proper investigation be made to the end that the validity. of the. ve 


first certificate issued in Torgerson’s name may be determined. — 
_ CONTEST—CHARGE—PAYMENT OF COSTS. _ 
COLLINS v. PRUNTY. — | 


, An affidavit of contest i is insufficient if it does not set forth the continuance of the: - 3 ae 


_. alleged default. ; 

The local officers have authority i require the contestant to pay the costs, or depose . 

. @8um t0 cover the same, and dismiss the contest upon ie to make such pay-. 
_) ment or deposit. ai . : Roe ts : ae, 


. Secretary S with to the Commissioner of the General ‘Land. 1 Ofte, Maret’ s 
28,1895. a7 2. SD 


The contestant in the case of James T. Collins v. Nora BE. Prunty,, | 
appeals from your office. decision of September 23, 1893, wherein you; 


- dismiss his contest against defendant’s timber oultare entry for the. | 
SW. 4 of Sec. 25, T, 123, BR. 59, Watertown land district, South Dakota., 


January 9, 1893, Collins filed his contest against said entry. char ging, 
. “that the said Nor E. Prunty had not cultivated said tract of land as, 


is required by law, and in fact has not cultivated it at all during the, 


year 1892,” and asking “that said timber culture entry may be declared ; 
canceled and forfeited to the United States, ook the said contestant, - 
paying the expenses of such hearing. a A 
Hearing was fixed for 9 a. m., May 29, 1893, ae which cine both par-, 
ties appeared, when the defendant moved to dismiss the contest for _ 
insufficiency of the allegations of the default. This motion. the local — 
officers overruled, when the contestant filed a motion for continuance,; - 
with affidavit in support thereof, and thereupon the local officers ‘ruled. — 


that the contestant should pay the costs made up till that day, or make: oe 


a deposit. therefor by four o’clock p.m., which the contestant refased - 
to do, and upon such refusal and because thereof, the local officers dis-, 


- missed the contest. : ok oe a a ee 


\ 
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‘The affidavit, itself, was insufficient in not stating that the. default 


i . ‘eontinued: at the date of the affidavit and the motion to dismiss on that | 


~ ground should have been sustained. 


- Under rules of practice 54 and 58, and under the scion in fies case | - 


of Barbour v. Bonney (14 L. D.,, 299) ), and other cases, the local officers 
have full authority to require payment of costs, or a deposit, to cover — 
. the same.and to dismiss the contest upon § a refusal to make such pay- 

| ment, or deposit. . 
-You office pecwion is affirmed and the sonmeer is dismissed. 


| APPLICATION TO CONTEST AN ENTRY—VACANCY IN LOCAL OFFICE. 
SMITH VM, McKERRACHER ET AL. 


An capplkention to contest an entry sent by mail to the local office during a vacancy in 
the office of the register, and there remaining un acted upon during said vacancy, 
_ 1s properly held subject to a similar ap pncauon pre bY another party on the 
: opening of the office to business. 


| Seoretary Smith to the Commissioner of the General Land Office, March 
28, 1895. a | (I. D.) 


~ Smith, ‘the contestant in the case of Smith v. Daniel McKerracher and | 
Joseph Hele, appeals from your office decision of June 17, 1893,-wherein 
you hold Hale’s contest against McK erracher’s homestead: entry for lots 
3 and 4, Sec. 28, and lots 1 and 2, Sec. 33, T. 10 N., R.5 E., Oklahoma 
land district, Oklahoma Territory, prior to the genteel of Smith. 

October 5, 1891, McKerracher made homestead entry for said land. 

March 18, 1892, the register at said local office resigned and there was 
a vacancy in the office of the register until ae 18, 1892, on which last 
date the new register took charge. 

“Without quoting fully from the statement of facts ee these are 
the essential points: during the said thirty days the receiver kept the 
office opened to allow people to examine the records, but the office was 
closed to all business. During all the time the office was so closed to 
business, contest affidavits were received daily by special delivery; 
these were placed in the sate but were ° not epenen nor was the Ss of 


4 the receipt marked. 


Qn the morning of April 18, 1892, there were over one hundred ce 
_ sons in line waiting to file eonitests and applications. 
~The report of the local officers Says: : 


At nine o’clock promptly we opened the aor of the office intending to inter- 
“‘Sperse the filings of contest by the parties outside with those received by 3 mail, 

» » » « One of the first parties to enter the office on the morning of the 18th was 

James Smith, or his attorneys Clarke and Burwell, who filed affidavit of contest No. 

. 995, against the entry of Daniel McKerracher. . . . . Later in the same day the 
| attorneys for Joseph Hale called our attention to the fact that said Hale had a con- 

test affidavit in the office sent by mail and desired that the same should be © placed of 


nee record. 
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_ We found’ this affidavit among the many in our bande which up fe that time he 
had been unable to place. of record, and gave it contest docket number 1021. 


May 3, 1892, Hale moved that his contest should be given priority | -_ 
and the nimber of his affidavit and that of Smith be reversed. ‘The 
_ register granted this motion, but. on August 15, 1892, that order. was, 


vacated and the cases restored in their order by the joint action of the 7 ; 


register and receiver and the Smith contest was set for hearing. 


On the day set for hearing the Smith contest was dismissed on 


motion of McKerracher for alleged defective service. From that action | 
in dismissing Smith’s contest he appealed and on the correctuess of 
_ that dismissal your, office decision says (after ne that. Hale’s con- - 
test has priority) :_ = | | 

In view of this ruling it is unnecessary to consider the appeal of, Smith fron: your _ 
~ action dismissing his contest on account of alleged defective service, further than to 

hold that his contest should be re- -instated and held to await the fin al determination 
' of Hale’s contest, which has precedence by reason of priority. vi 


In passing upon the question of priority, your office decision. Says: on 


It appears Hale’s contest had been received by mail sometime prior to,. and was in 
your office on, the morning of April 18, 1892, when Smith’s contest was offered, | Since — 
an affidavit of contest may be tranamibtad by mail as well as presented in person by | 
the contestant, or his attorneys, and if transmitted by mail is supposed to be filed 
immediately upon its receipt in your office, and takes precedence of a contest 7 
_ subsequently presented, it must be held that Hale is the prior contestant. . 


In Armstrong ». Miranda (14 L, D., 133) it was decided that—. 


A vacancy in the office of either the register or receiver disqualifies the remain- — 
ing incumbent for the performance of the duties of his own office during the period 
of such vacancy. A relinquishment sent to the local office during a vacancy in the 

office of the register is not filed in contemplation of law, and if returned to the. 


entryman before said vacaney is mere no action could be subsequently. taken by: the 


| register and receiver. . 
The Department says: in the last. cited case, on page 138: 


| As already stated the relinquishment in question was received at the egal land — 
office while the yacaucy in the office of the register existed and while the aan! | 
of the. office was stopped and it was, therefore, never filed therein. 
Foilowing that view, the application and affidavit of contest sent to 
the office during the vacancy could obtain no priority or. standing 
_ because, during the vacancy, there was no office to which contests or 
applications could be presented. Graham v. Commenter (9 L. D. pee): 
In Paris Meadows (9 L. D., 42), it was held: 
Said decision held that the filing made by Meadows in 1875 was void pedaaden pre- — 
- sented to and accepted by the receiver instead of the reg ister of the local land office - 7 
and that it was, therefore, . no bar to his (Meadows) second filing. - 
That was in the temporary absence, merely, of the rapisters. Tt: is. 
true that on page 44 of that case this is somewhat modified by stating: 
On the other hand I have no doubt that when a paper is presentéd to and received _ 
by the: ‘Tegister, receiver,or an authorized clerk,and is duly made of record: as a : 
declaratory statement and placed upon the proper files, it is then within the mean+ —_ 
ing of the law filed, not only in the office but with the officer to whom the law. | 
directs it: Provided, the two oniges of register and receiver are then filled: | 


e i 978 "DECISIONS RELATING TO" THE, PUBLIC. LANDS. 
“In Christian EF. Ebinger a L Ds 150), ‘the Department held: 


Pees affirm your decision that Ebinger acquired no qi ight by presentation of his nai 
cation during the vacancy in the office of receiver, and, hence, the tract was vacant 
: ‘and unappropriated at the date of Hearl’s application, and subject thereto. 


In the case of Williams y. Loew (12 Li D. 297), it was: held that: 


| An application to enter, filed during a vacancy in the register’s office 1 is. in contem- uf 
plation of the law submitted. for ofticial action when the vacancy in said office is 
‘filled. 7 a 


But in that case it appears that— | | 
“By letter of your office dated May 3, 1887, the acting soot was ened that | 


coo his term of office as register had expired, but he was appointed temporary clerk and 


authorized. to take charge of the books and pavers) receive. pepper ete to ener 


- : “ as they might be presented. 


-. It is, therefore, held that Smith’s. contest was proper i‘ filed frst by | 
an local officers and has priority over Hale’s contest which was prop- 7 


nee sl filed later the same day upon request of his attorney. 


~ Your office decision is modified as herein indicated and the papers 

are returned to your office for such further pr oceeding’s in the contest 
of Smith as may be necessary. You will eive mouce of this decision oo 
- to all parties to this contest.  -* | 
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UNIon Pactrre Ry. Co. V. Nonron. 


e adver se dettloment claim aequir ed after & purchase from a transferee of a eeu 


.+. company does not defeat the right of such paeohasee to perfect title nnder section we 


. 5, act of March 3, 1887. 


_s Secretary Smith to the Commissioner of the General Land Office, March | 
ae OO 88,1895, (SL, Me.) 


— On September a, 1893, tlie Department rendered a decision in the 
ease of the Union ‘Pacific. Railway Company v. Michael IF. Norton,» 


involving the SW. 4 of Sec. 3, T.45., R. 69 W., Denver land district, a 


Colorado. . (See 17 Ti D., 314. | | 
The. tract in -controver sy was Situated within the limits of the gr ‘ant 


to the railway company named. The company on July 21, 1874, sold - ; 


- the same to Horace A: Gray and Peter G. Bradstreet; ‘Gray conveyed 
his interest to Margaret P. Evans; Bradstreet and Evans subsequently = 

transferred their. interest to John S. Stanger, who enclosed the: Jand ; 
with a fence, and cultivated a part thereof. 

On June 12, 1885, ‘Michael F, Norton applied to make homestead ee | 
* of. the land. His applica ation was. rejected because of the claim of the — 
_ railroad, and he appealed to your office. Meanwhile, on April 26,1889, 
: Bradstreet and Evans applied to purchase the laid under the ae of | 
: March 3y 1887 ec Stat., 556), for the benefit of their transferee Nie 
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‘ger)} oat on December 18, 1889, Stanger applied to 0 purchase under the ae 
act of August 13, 1888 (25 Stat. , 439), | 


Your office, on June 18, 1891, considered the respestive claims of F : 


“Stan ger and Norton. It held that certain pre- emption filings excepted 
the tract from the operations of the railway grant, rejected the appli- 
cations to purchase by Stanger or for his benefit, and allowed Norton's 
homestead application. . 7 
| The railway company en: to the eavepnr neat While the appeal: 


“was pending, Stanger withdrew his application to purchase under the 


act of August 13, 1888, so the only question in issue is as to the appli- . - 
. eability of the act of March 3, 1887 (supra). ee | 
The Department, on September 21, 1893 (17 L. D. 314), held that the 
application to purchase should be erated: ; that it was not prevented 
by the first proviso of the act, because at the date of sale by the rail-. 
| ’ way company (July 21,1874), the tract was not “in the bona fide occu- ~ 
‘pation of adverse Hainan under the pre- emption or homestead laws; ” 
‘nor by the second, because it had not: been “settled upon subsequently 
‘to the first. day of December; 1882; -” for “¢Norton is not a settler on this 
land, but relies solely upon nis application t to Dake a homestead entry, a 
‘made July 12,1885." | - 
Norton filed a motion for review, which was overruled by departmenta : 
decision of December 19, 1894 (19 L. D., 524). | 
Counsel for Norton has filed a petition f tor re-review, and for cause — 
— assigns the followin g error: | | | 


; Error in failin gto consider the affida tits filed on the motion for rehea ring, shies 
‘showed that Norton’s failure to take up actual residence on the land in controversy 


(which was the ground of the rejection of his claim to the laud) was because of force, — 


and the threats of the adverse claimant, Stanger. 
I find in the record the affidavit of said Norton, statins (inter alia) : 


That he went to said land in July, 1885, to make arrangements for the erection of 
_ his. house, accompanied by Cornelius O’N eill, when he met there John 8, Stanger, who _ 


- threatened to kill him should he attempt to come upon said land; . . . that Cor-. ae 
~ nelius O’Neill, James Galena, and ia A, ae informed him. of threats made by a 


‘Stanger. against him, : | 
The only corroboration. of the above statement is the affidavit of w. - 
o. Winters, who says: : : _— 


= That in the month of July, 1885, the above-named Michael Fr. Weston applied to 2. 
him for a loan of money to erect a dwelling-house and barn upon the abore premises; | 
but. that, owing to threats alleged to. have been made by one J. 8. Stanger, who 


claimed to have purchased. said tract from the Union Pacific Railway. Company, the pia. 


| std Michael Norton was deterred from eg stablishin ga residencé upon said land. 


‘The above affidavit,. it will be observed, is not made by. the eae i 


who was present when the threats were made, nor by one of the three 
who informed Norton of such threats, but by one who, on the contrary, 
appears to have been told of such threats by some. third party—possi- - 
bly by Norton himself; certainly his language does not indicate any 
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: 4 personal knowledge in the. premises. So. the only. thing: before the 2s 
7 yee bearing upon the subject is” - Norton’s uncorroborated —_ 
affidavit. | 


But even if the statements Bare iene in. Norton’s affidavit were ene 


i) oughly corroborated, and accepted as. true, it would not alter the case. . 
Prior to the time when he applied to make entry of the tract Stanger 


had purchased. it from the transferees of the railway. company, had 


. enclosed. it with.a fence, and was in possession of the same under his | 


purchase. The evident purpose of the second proviso to section 5 of | 


the act was to protect persons who had in good faith settled upon and ._ 


7 improved the land; but the body. of the section having provided that — 
a bona. fide- naeolases from a railroad company, or one taking under — 


ae such purchase, may perfect title where the claim of the company. - 7 
- (Union. Pacific Railway Company et al. %, McKinley, 14 L. D., 237), a 


| 7 offer or attempt to make settlement upon land occupied and ad 7 | 


by a person to whom such. right had accrued under said law, would not. _ - 


confer a superior right upon the person offering or attempting to make —_ 
such settlement, even. tonal the gesupant of the tract had lpr evented a 


7 : him from so doing. 


I see no reason for disturbing ‘ii one tmental decisions heretofore 3 


a | renee and the petition for re-review is denied. 


" Lavanay ® MARTIN BT AL.- 


“Motion for review of departmental aesicion of February 12, 1894, 18 


.| a“ D., 112, denied by ean Smith, March 30, noun 


ee 


PRE-EMPTION RIGHT—SETTLEMENT. 
_ WILLIAM H. Cayck. 


A settlement on public land does not cause a “pre-emption right” ‘to ibaa inthe — 
- absence of an intention to take the land under the pre-emption law. 


Secretary Smith to the Commissioner of the General Land Office, March — 


=, (J. 1. H.) oe * 28, 1895, — a (A. EL.) | 


With your office letter of J anuary 11. ,1895, was transmitted a motion 
— by William H. Cayce for a review of departmental decision of Novem- 


ber 30, 1894. This decision denied his petition for proceedings to deter- — 


mine the title to the W. 4 of the NE. 4 and the SE. } of the NE. 4 
‘Sec. 30, Tp. 15 S., R. 28 W., Camden, Arkansas; ; and aie his request 
that suit be recommended: ih set aside the certification of this land to- 


ok 2 Bie State of. Arkansas my the benefit of the Cairo. and Fulton Railroad 


- Company. | 
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The chronological history of this land is as follows: | _ 2 

On February 9, 1853 (10 Stat., 155), Congress made a grant to the . 
State of Arkansas to aid in the consttnetion of a railroad, _— 7 

On April 22, 1853, one Sarah Nix filed a declaratory statement for 


the NE..4 of Sec. 30, Tp..158., R. 28 W., alleging settlement April Ts = 
1853, On. March 31, 1854, NEFA. Nix isa pre-emption. proof, but. fie 


sane was returned. tio the local office for insufficiency, and on Novem: 
ber 14, 1854, new proof was taken for the NE. $ of the NE. 4 of Sec. 


80, Tp.158., R. 28 W. . In this proof the claimant swore she settled. — 


on the land on April 1, 1853, while her two witnesses eI the same oo 
date of. settlement. “Mrs. Nix died in 1863, 
On August 11, 1855, the route of the Cairo and Fulton Railroad. was. | 


located, and the land in controversy, which was the remainder of the - 


NE. 4 of the section, for forty acres of which certificate was issued to — 
Mrs. ‘Nig, fell within its geographical limits. 

On J aly 13, 1857, the land in controversy, comprising one hundred ° 
and twenty acres, was certified by the Secretary of the Interior, with — 
other lands, to the State of Arkansas, for the benefit of the eran’ to - 


aid in the construction of the railroad provided for | in the act o ese | 


— ruary 9, 1853, supra. 
In’ December, 1884, William H. Cayee applied to: make ieueseaa : 
entry of the land in controversy, on the ground that the same was 
public land because excepted from the grant by the pre-emption claim | 
of Sarah Nix. On November 25, 1887, this Department fully consider: — 
ing the claim of Cayce (6 L. D. | 356;) held that in view of the decision 
of the supreme court in Nix v. Allen (112 U. S., 129), the land was - 
- yacant at the date of definite location, and passed to the road, and | 
therefore refused to disturb the certificate made to the State in 1857. : 
. On August 15, 1888 (7 L. D., 204), this Department denied a motion 
for review filed by Cayce. On January 14, 1890 (L. and R., Misc. Letter . 
Book, 189), a motion for review was likewise denied. This was followed 


by the petition, considered in the letter of November 30, 1894 (L. and «© i 


R. Mise. Letter Book 297), for a review of which the mbnioD under con- 


sideration is made. . | 
In the motion for review under oie: sets the petitioner Cayce, aa 


to sustain his prayer, makes substantially the following contentions: 
_ First: That the decision of the supreme court, in the case of Bardon — 
v. Northern Pacific Railroad Company (145 U. 8., 535), rendered May — 


16, 1892, if applied to the land under ponsidétation: would eee the Pea 


a same fron the grant. to the State of Arkansas, oo, 
— Second: That bein g excepted, the cer tification of the Jand to the _— 
‘State was erroneous. . 

Third: Being erroneously certified, it is the duty of the Secrstany of 


_ the Interior, under the act of March 3, 1887 (24 Stat., 556), to demand « -_ 


a reconveyance of: the land. Om the State, the railr oad SOnIpADY: or Tits a 
assignee, - : | : : 
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The ina in controversy . ‘fell aia the geographical limits of ‘the — 
grant: by Congress to the State of Arkansas under the act of February | 


= 9, 1853 (10 Stat., 155), the granting section of said act being as follows: 


That there be, and is. hereby, granted to the. States of Arkansas and Missouri, 
respectively » for the purpose of aiding in making the railroad and branches as afore- 
said, within their respective limits, every alternate section of land designated by 


even numbers for Six sections in width on each side of said road and branches; but 
. in.ease it shall appear that the United States have, when the line or route ‘of said 


road is definitely fixed by the authority aforesaid, sold any part of any section. hereby 
granted, or that the right of pre-emption has attached to the same, then it shall be | 


lawful for any agent or agents, to be appointed by the governor of said State, to = 
select, subject to the approval aforesaid, from the lands of the United States, con-- 
_ tiguous: to the tier of sections above specified, so much land in alternate sections, or - 


parts of sections, as shall be equal to such lands as the United States have sold, OT. 
to which the right of pre-emption has attached as aforesaid, etc. 

It will be seen that there was excepted from this grant all lands to | 
which the right ‘of pre-emption” had. attached. The right of pre- 
emption attaches when one settles upon public lands with the “intention” - 


-. of pre-empting it (5th Stat., 453). Had Mrs. Nix intended to pre-empt | 


this land at the date of. her original settlement the rule in the Bardon 
case might be invoked, and the land held to have been excepted from 
_ the grant to the State of Arkansas. But such was not the case—for 
although Mrs. Nix was a settler upon the land as early as 1846, yet she 
distinctly alleged, and swore, on two different occasions, that her pre- 
emption settlement began on April 1, 1853. . 
_ It should be borne in mind that a mere settlement upon public lands 
does not cause a pre-emption right to attach, but it must be a settlement | 
with the “intention” of taking the lands under the pre-emption laws. 
The uncontradicted facts in the record, upon which the Department. 
acted in certifying the land to the State of Arkansas, shows that Mrs. 
Nix fixed April 1, 1853, as the date on which she formed the intent. to 
pre-empt the land, which was subsequent to the date of the grant, and 
that she abandoned her application for the land now.in controversy. 
This being true the action of this PSrarvneny, upon the record thus | 
made, was correct. 
_ It is admitted by counsel for Cayce that Mrs. Nix atiaged April 1, 
-. as-the date of her settlement, but they insist that in fact her settlement | 
for the purpose of taking the land under the pre- -emption. laws was made | 
in 1846. To support this contention an aftidavit by J ohn D. Nix, son of - 


_ Mrs. Nix, bearing date of August 13, 1894, is produced, in which it igs 


stated that his inother gave April 1, as the. date of her settlement under 


oe the advice of her counsel, whose iden was to give a date near the date 


of filing the declaratory statement in order: that. she. iene have. as 
‘much time as possible to pay for the land. | : 

This grant was conferred upon.the. Cairo and. Fulton: Railroad com- 
pany in 1855, by the State of Arkan gas, and in 1857 the land in contro- — 
| versy was cer De to that State for the benefit of said railroad company. 
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This action by tie Department passed the title of the United Ce to ~ 


the railroad company. | 
| In ‘1880 the corporate limits of esetanas were basta over the 
| and in controversy. It was divided into town lots, many of whieh — 
have been sold to different persons, who have valuable improvements — 
thereon, all of which was done upon the faith of the title thus derived 
from the United States, whose officers and agents acted upon the — 
record made by Mistress Nix. Thirty- Seven years after title thus 


- passed from the United States, and thirty- one years. after the death of | 
.Mistress Nix, the affidavit of her. son is filed to show that her pre- - 


emption filing began anterior to the date fixed by her inthe record. . 
The effort of. Cay ce is to.change the effect of that record by this new. 

evidence and to have the Department, at this late date and upon this 

evidence, demand of the railroad company a reconveyance of this land. 
- I do not think this evidence sufficient to warrant such action by the 

; Department, ‘and the motion. for review is accordingly denied. 7 - 


SURVEYOR GENE RAL—DEPUTY MIN ERAL SURVE YOR. 


Roper GoRLINSKI, 


The action of a surveyor neaueral in’ suspending a eeante mineral survey or is sub- 
ject to the supervisory authority of the Commissioner of the General Land 
Office, with the ri ight of appeal to the Seeretary of the Interior. : 


a Seoretary Smith to. the Commissioner. of the General Lana Office, Mar ch 
380, 1895. . § | (i, W.) | 


LT have eonsidercd the appeal of the United States Surveyor- General 
‘of Utah, from your office decision of September 26, 1894, in which you : 
~ reverse the action of the surveyor-general in. suspending the commis- 
_ gsion-of Deputy Mineral Surveyor Gorlinski, , 

It appears that on June 5, 1894, George W. Snow addressed : a letter 
to Deputy Mineral. Survey or Gorin ski, setting ont various complaints. 
touching the delays and inaccuracies which rendered the service of the | 
latter unsatisfactory. Closing: the said letter the United States sur- oe 4 
ayer says: : os Bsa, 

In view ‘of és facts, as sated, it is “believed that the public interest will be best 
subserved by the suspension of your commission as a United States deputy mineral 
surveyor, and you are therefore informed that no further or ders’ for mineral survey 


‘will be issued to you. until after the satisfactory completion of tho’ Ww ork now in your 
hands. : 


_ From this action of the United States survéyor-g general, Gorlinski 
| appealed to your office. : 

‘Your office letter of September. 26, 1894, considering t the said appeal 

| Baye): amon £ other things: | ape 

The suspension of a, deputy miner a0 surveyor, is a matter which should be aie: 


mitted-to this office before final action upon ‘your part.” ‘See office letter of ‘Septem- | 
- per 10, 1894, to the United Suances surveyor-general of Montana. = = 


Uv 
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Your. office letter says farther: : 


_ In view of all the foregoing, it is suggested that Deputy Gorlinski be restored to | 
- duty as'a deputy mineral surveyor. Should it appear, however, that work placed 
in his hands is not executed with reasonable pomp you. will: make further 


; ener to this. office. 


- From this action of your Gffice the United States surveyor- general | 
appeals, and the matter.is now before the Department of conics: 
tion upon the question presented in said appeal. 

From an examination of this appeal, I am satisfied. that the wegen 
of the surveyor-general in suspending a deputy mineral surveyor is 
subject to the supervisory authority of the Commissioner of the Gen- 
eral Land Office, with the right of. appeal to the Secretary of the 
Interior.. The action of your office in restoring Deputy Mineral Sur- 
veyor Gorlinski to duty as.a deputy mineral surveyor, with the instruc: | 
tions to the surveyor-general to make further report to your office if 
his work is not executed with reasonable pr omptness, is: approved, and = 

the papers are herewith ROUUEHOG: | 


CRANE 2, Hows. 


Motion for review of departmental decision of macelber 11, 1894, | 


a 19 L, D., 499, denied by Secretary Smith, March 80, 1895, 


RAILROAD LANDS—RIGHT OF INDIAN OCCUPANCY—ACT OF SEPTEM- 
BER 29, 1890. 


N ATHAN WHEALDON. 


Under the treaty of Tana 9, 1855, the Department is authorized: to withdraw Souk 
- entry such lands as may necessary to protect the Indians in. the: enjoyment of 
their ancient fishing privileges, and lands so withdrawn, falling within the 
limits of the forfeiture act of September 29, 1890, are not sinbjece to purchase 
thereunder. © | 7 


Secretary Smith to the Dinan of the General Land ee March | 
(J. 1; Fi.) % _ 28,1895. _ ; 7 (G. C. R.) 


Nathan Whealdon has filed a motion for review of departmental | 
- decision of June 9, 1893 (Press- -copy book No. 268, pp. 183-7), involving — 
his right to: purchase, under the provisions of the act of September 29, | 
1890 (26 Stat., 496), the lands described as follows: S. $ of the SW. 4 ot 
Sec. 19, T. 2 N., R. 14 E.; the E. $ of the SW. 4 of Sec. 23, T. 2 N., “R. : 
13. E.; the B. 4 of the SE. 4 , same section, and the NW. 4 of the SW. 1° 
of Sec. 25, same township, ee in Vancouver land. district, Washington, ; 

It appears from the application that claimant went into possession of 
the lands in eer under an. agreement « or license from the N orthern — 


ci 
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: Pacific Railroad. ‘Company, and. “pon: ee forfeiture. of the company Ig is 


- grant, its road not having been constructed opposite these lands,: he | 
applied to purchase the same under the provisions of the forfeiture act. — 
- The decision sought to be reviewed affirmed the action of your. office . 


and the local office.in holding that the land was not subject to entry — : 


_ “because of departmental order of May 25, 1888, directing that “all 
entries attempted to be made by white men in townships 2 north, range — 
13,14 and 15 east, in Klickitat county, Washington Territory,” be 

perused on account. of the fishing privileges of Indians in the Columbia 
‘Tiver, guaranteed to them by the treaty of 1855 (12. Stat., 951). That 


order having been modified on May 14, 1892, so as to rélease from said. 


. withdrawal all odd-numbered Eons Saeed in the original ‘order, — 
except sections 19, 17 and. 13, in township 2-north, range 14 east, and — 
section 25; same township, in range 13 east, it was. held in the ge icin 
complained of that the lands claimant applied for in section 23—namely, 
the E. 4 of the SW. 4 and the E. 4 of the SE. +—were released from the 


| reservation, and his application to that extent might be considered by — - 


your office. 
_.. Claimant contends at much length iat there was no ) authority for _ 
. the withdrawal made by the Department, May 25, 1888; that the same . 
was contrary to the provisions of the forfeiture act of 1890 (supra), he 
being ina position, by his application and proofs thereunder, to > purchase | 
- the lands. 

In departmental letter of March 17, 1894, addressed to the Goins: 


sioner of Indian Affairs (Mise. copybook N 0. 280; p. 426), it was held: _ | 


that unless some rights had attached to said lands prior to August 13, — 
1870, the date of filing the map showing the general route of the Nord. | 


ern Pacific Railroad, the same were reserved on account of the grant 


for said company, and so continued until the forfeiture act (supra), and 
were, therefore, not in a condition to be again withdrawn in 1888. 
_- There being no data before the Department regarding the rights of | 
_ the Indians under the treaty of 1855, as to the tracts applied for, the’ 
Commissioner of Indian Affairs was directed (May 17, 1894) to cause _ 
-an investigation: to be made to determine the exact location of the 
grounds in which the Indians have rights granted by said treaty, and 


- whether the allowance of Whealdon’s claim (also one Taylor’s claim) in 


any wise interferes with the full enj joyment by the Indians of all pa a 
~ leges granted by said treaty. | _ - 
_. In pursuance of this order, Bernard Arntzen, sedi misting Indian 7 
| agent, was detailed to make the investigation. His report, dated July 
24, 1894, was transmitted to this Department by the.Commissioner of 
Indian Affairs, who, in his letter transmitting the same, dated February 
_ 19, 1895, gives the substance of the evidence taken by the agent, but — 
| inked no specific recommendation as to the continuance of the'reser-. 
_ vation of the lands mepEhed for.. : | 


236 | Pe "DECISIONS RELATING TO. THE. PUBLIC LANDS: 


‘The agent ‘states: tliat: ie investigated: the rights of thé Indians in 


: and to the:lands applied for by Whealdon, in. said section 19 (T.2.N.,; - 
R. 13 E.); and section: 25-(T, 2-N., R.14-E.), and finds that the Indians: | 
have used said lands in: connaction with their fisheries ever since the 


= settlement of the country by white people, and that. the 8. 4 of the: 


SW. 4 of said section’ 19’ contains an Indian village of many houses, 
stables, and sheds, and is crossed by the Col-Wash trail leading to the 
Indian fisheries on the Columbia river. He deems said lands “impor-. . 
tant and necessary” adjuncts to their fishing rights. 
In making the treaty of 1855 (supra), “the right of taking fish at all 
usual and accustomed places, in common with citizens. of the Territory, 
and of erecting temporary buildings for curing them,” was secured to’ 


the confederated tribes. he Columbia river, to the extent in which | 


it runs through the territory ceded, contains the “usual and accus- 


 tomed places” of fishing. There can be no doubt that the Indians _ 
- should be protected in the rights guaranteed to them. Were the gov- — 


ernment to consent to the sale of the lands containing these ancient — 
| fisheries, the rights of the Indians guaranteed by the treaty would be | 


necessarily abridged, if not altogether taken away. There can be no — 


question, therefore, of the power, the legality, and the duty of this - 
Department to withdraw from sale and entry the tracts of land con- 
taining these fisheries. Nor can it make any difference that patents to: 
lands on the Columbia river containing some of these fisheries have 
hitherto been issued; on the contrary, there are weighty reasons against — 


s, the further disposition of. such lands lest the rights of the Indians: ; 


| euarene by the treaty be all taken away. | 
Conceding that the lands were granted for the ponent of the North- ~ 
ern Pacific Railroad Company, still the grant having been made subse- 


quent to the treaty of 1855, the company, had it even complied with — 


the provisions of the act making the grant, would have taken the lands’ — 
subject to the prior existing rights of. the Indians, and any grantee | 7 


of the company would have been charged with the same easement or 


servitude. 

It results, therefore, that, if any of the lands now withheld from. 
entry are needed by the Indians in carrying out the stipulations in the. 
treaty (above quoted), they are not subject to entry. 

- The agent reports that the lands in question are needful in carrying 
out the treaty stipulations. That. being true, their reservation from 
sale and entry was properly made, and will be adhered to. It results, 
therefore, that Mr. Whealdon’s application to pur chase the jands Was. 


7 properly rejected. 


_ The motion herein must be, and iti is HOPeOY: denied. 


ne Seat 


“Winn VY, ‘SAUNDERS ET AL. 


Motion for review of departmental decision of J anuary 10, 1895, 20 
i D., 3; denied oe Smith, iia 8, 1895. : 


a 
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_ CERTIORARI-RULE ‘85 Or PRACTICE-PARTY 1 iw N INTEREST. — 


‘Henry D. EMERSON. 


Rule 85 of practice Perrre foe a petiod of suspension of the Comiiiatoner’ 8 deci. 
- gion, in cases where the right of appeal is denied, but is. no limitation on the «© 


- power of the’ Secretary to grant an. application for cer tiorari even though it is 
-not-filed within said period. 


_ An application for certiorari will be denied whee it ‘appears. that the iosittans: i . 


— not.a claimant for the land involved under any of m9 public land laws. ~ aay. 


Seoretars y Smith to ‘the Commissioner of the General Land Office, April ris 


8, 1895. 0. (BE. MLR.) 


This case pineolves lot 5, Sec. 20, T. 6 N,, R. 1 E., ‘Sacremento land | 

~ district, California, and is before the Department upon application for 
writ: of. certiorari by Henry D. Emerson, from your. office decision of | 

v2, June 23, 1894, holding that he was not a.party in interest, and that he 
was not. entitled to appeal from that decision. 


_ Notice of the above decision was served on the contestant, by mail, 


on June 29, 1894, and on August 1, 1894, the application for certiorari ae 
- was filed in the local land office. 

The record contains a motion to dismiss the application Because not = 
taken within twenty days, as amen 1S provided fori in. rules 83, 84, and. 
85 of practice. i 


The motion to dismiss is not well taken. : 
_ The suspension of action for twenty days provided for in the ele 


In all eases in which the commissioner shall. formally decide against 
‘ the right: of appeal, simply means that the. party is entitled, as a matter — 
of right, to have a supersedeas for that period of time, bai it does not. | 


bar him from the right. to invoke the supervisory authority. of. the Sec: 


retary at any time prior to the execution of the judgment of the com. 7 
missioner. The Secr etary, in virtue of his. Supervisory power can order 


an appeal sent up, and such order is likened unto the common law writ 


of certiorari, which is inherent in all superior courts in respect to.the 

x proceedings of lower courts. The ‘Secretary can act on any informa- 
tion that. may reach him, whether in a written or oral communication 

and whether through a party at interest or a stranger to the record. 2, 

Rules 83 and 84 prescribe an orderly manner in which a party may _ 

_ apply-for an order to send up the record, that is, a writ of certiorari. . _ 


Rule 85 provides for the period of suspension of the commissioner’s - 


: judgment, after he refiises the right of appeal, but it. does not in express, & 


terms, nor in my opinion by anything like a clear implication, deprive 
the Secretary of the right, or curtail his power: to grant, an order atter | 


the expiration of the suspension ‘period. 


~The applicant takes the chances of having his anplcstont heard. ne a; 
granted before the commissioner’s judgment is carried into effect. - Tf, 


before the order applied for is granted the Commissioner: earries his 7 | 
_ judgment into effect, the proceeding can avail the applicant nothing. - 
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In the consideration of this application, however, it appears that on ; 
June 30, 1870, the survey of this township by the United States sur- | 


 -veyor- -general showed the land to be mineral in character. 


Henry D. Emerson desiring to obtain title to lot 5, of said section, 
| requested the State of California to select the same as lieu lands for 


-_ osses under its school grant of March 3, 1853 (10 Stat., 244). 


The State advised Emerson that as fee lands were mineral they were : 
. not subject to selection; thereupon Emerson applied for a hearing for 
the purpose of dispr aa oe the mineral returns. The local officers. 


Pe, allowed this, and directed the hearing to be held on December 5, 1893. 


‘On December 4, 1893, Frank Reese applied to make homestead entry of 
said lot 5, filing at the same time his nonmineral affidavit, and ten eH 


_ the proper fees and commissions. 


On December 5, 1893, Emerson appeared for the purpose of moving 


that the testimony be taken before a commissioner at Jackson, Cali- 


_ fornia, which motion was denied but the case was continued — 
- veuuary. 8, 1894. 
+ January 2, 1894, Emerson filed an appeal from your action in denying | 
~ his motion to take testimony at Jackson. On January 8, 1894, he made | 


default at the hearing and the local officers dismissed his areal there- 


 tofore filed, because the decision made was pence. and no appeal a 
would lie therefrom. - 
From this decision Emerson appealed, and your office decision com- 
plained of held that he was not sucha party in interest as entitled: him : 


to appeal from your decision to the Department. 


- It will be seen that Emerson has made no application to enter this | 
land under any of the public land Jaws, nor is he here in the position 


. of-a contestaiit. He does not claim the land in any legal manner, and — 


_ is entitled to no standing before the Department. I am, therefore, of 
opinion that the petitioner is not entitled to a writ of certiorari, 


ed 


KIME V. SMITE, - 


_ “Motion for rehearing in the case above entitled (see 19 L. D. 1207), 
| denied Dy oe Smith, April 8, 1895. 


| "RAILROAD GRANT—-SETTLEMENT RIGHT—_INDEMNITY SELECTION. 
NORTHERN Pacific R. R. Co. v. JACKSON, | 


. Within the Siena limits of the Northern Pacific erant the company has: no | 
claim, prior to selection, that will defeat the acquisition of a settlement tight. 
An application of a settler to purchase the land settled upon from the ‘railroad 
_ company will not preclude his subsequently asserting a settlement eee thereto, 
_ where the land is then open to such disposition. 
An application to enter erroneously rejected, and pending on appeal is a bar to the 
eanevaneny selection of the tract as indemnity. | 
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Beer bias) Smith to the ‘Commissioner of the General Land Office, Aprit _ - 
| } 81895, (FW. 0. 


i itave considered the appeal by the Northern Pacific Railroad ‘com- 
pany from your office decision of July 13, 1894, denying its application . 
for a hearing in the matter of the application by James Jackson to file 
- pre-emption declaratory statement for the NE. 4 of Sec. 25, T. li N., 
‘R. 45 E., Spokane Falls land district, Washington. | 

' - This “end is within the indemnity limits of the grant for Said com-— 
pany and was included within its list of selections filed March 20, 
- 1884, Prior to this time, to wit, in 1883, Jackson had applied to file | 
pre-emption declaratory statement for the land aol BOVE emery | 
April 20, 1878. | 
By your office decision of December 8, 1883, said sgolicauen was — 


rejected for conflict with the withdrawal made for indemnity purposes, S 
on account of the grant for said company from which action he appealed =~ 


to the Department, resulting iv the decision of November 19, 1888, not | 
reported, which reversed your. office decision on the authority of the 
- holding made in the case of the Northern Pacific Railroad pron Dany. U. 
. Miller (7 L. D., 100). © : : | 

The company filed a motion for the review of said ascision of Neva | 


_ ber 19, 1888, which was considered in departmental decision of Decem- = 
ber 19, 1893, not reported, and as Jackson had alleged settlement prior . — 
to the withdrawal made for indemnity purposes, you were directed to | 


> 


advise the company thereof and dispose of the case as. directed in the. - 


case of the Northern Pacific Railroad Co. v. McMahan (17 L. D., 507). ' 
| Acting uncler said directions the company was duly advised and filed’ 
- the affidavit of its land commissioner to. the effect that Jackson applied : 
_ to the company to purchase this land on April 9, 1878, and that there- | 


after his continued occupancy of the same was with intention of pur: - wl, 


chasing the land of the company. — 7 
In the recent decision of this Department in the case of the N orth: - 
ern Pacific Railroad Co. v. Davis (19 L. D., 87),he holding made in 
the Miller case, supra, to the effect that, within the indemnity limits, 
- the company has no such claim as would bar the acquirement of a set- 
 tlement right, until it has made selection in the manner prescribed, was 


reviewed and adhered to. The. company can not, therefore, be held to 


- have had any such claim to the land as would bar a settlement right 7 
_ inthis instance, until the presentation of its list on March 20, 1884, _ 

‘ prior to which time, to wit, in 1883, the present claimant had applied to 

. file for this land, and as the company had at the time of his application 


no rightful claim to the land, even to admit that he had prior to this 7 
time applied to the company to purchase the land, yet he was free to 


. repudiate the same, the land being at that time open to general dispo- 
_ sition under the public. land laws, and to make claim under such laws... 


The rejection of his application was improper, without regard to the | oe 


question. of previous. settlement, as Bret) and said pepueeses pend; | 
; 12781—VoL 20——19 , ) | 
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- ‘ing on appeal was a bar to the company’s right to make selection of the 


land under the indemnity provisions of its grant. Your denial of the — 
_,. company’s application for a hearing is therefore affirmed, and you will 
advise Jackson of his right to complete his filing upon the application | 


made as before described, and thereupon the company’ s selection will 
be canceled. 2 


| _ NoRTHERN PACIFIC R. BR. Co. v. WHITE. | 


Motion for review of Dennvenental decision of December 4, 1894, 


19 LD. , 452, denied by Reoreiary Smith April 8, 1895, 


DONATION CLAIMS~ACT OF JULY 26, 1894. 
CIRCULAR, 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFIOR, 
Washington, D. C., April 8, 1895. 
| Registers and Receivers of U. S&S. District Land Offices % in the States. of | 
_ Oregon, Washington, and Idaho, 
_. GENTLEMEN: Your attention is called to the act of Congress soroen. | 
July 26, 1894 (28 Stat., 122), entitled “An Act Prescribing limitations of — 


time for completion of title to certain lands disposed of under the act 


of Congress approved September twenty- seventh, eighteen hundred 

and fifty, and the acts amendatory and supplemental thereto, and 
commonly known as the ‘Donation Act’, and for the protection of pur- — 
chasers and occupants on said lands”, a copy of which is hereto annexed. © 
~The first section of said act prescribes a limitation to the time within © 
-. which final proofs may be made, and their rights to donations of lands 
perfected by persons claiming lands by virtue of settlement and notifi- 
- cation under the provisions of the act of Congress entitled “An Act 


a to. create the office of surveyor general of the public lands in Oregon | | 
and. to provide for the survey and to make donations to the settlers of 


the said public lands”, approved September 27, 1850, and the various — 
acts amendatory and supplemental thereto; and restores to the public — 
domain, on condition of the publication of the notice required by the | 
_ first proviso thereof, all lands so claimed unless the claimants thereof 


_ shall make and file such proofs at the proper land office before the Ist 


day of January, 1896. 
By the second proviso of said section, the rights thereto of persons _ 
claiming such donations or parts thereof by virtue of descent, devise, 
judicial sale, grant or conveyance, in good faith, from the original — 
claimant, if the lands so claimed were-on the said 26th day of July, — 
1894, and had been for twenty years prior thereto in the quiet adverse 
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| possession of such persons or those Gude hor they claim are , recog: : 


nized; and the issuance of patents to such claimants for such lands is 
authorized upon their making proof of such claim and possession within Bh 
the time so prescribed. The object and effect of this provision is, in — 


addition to the recognition of such claims, to obviate the necessity of 

_ proving the four years continuous residence on, and: cultivation of, such. 
 @laims by the original settlers, as required by said act of September 27, 
1850, (which, in some cases, owing to the lapse of time that has occurred | 
since the entry and settlement of the original claimant was made, it 


would, doubtless, prove very difficult, if not impossible to establish), if ia 


the and has been so occupied during said period of eweny yom! under 
such claim of title. : 


_ By the third proviso of said section, in case the original cant of 


— any such donation claim, his heirs, eeicces and grantees, as aforesaid, 
shall fail. to make final “proof thereof within the time so prescribed, 
- then any person who has exhausted his homestead right and who made 
settlement prior to January 1, 1894, upon any portion of such claim: 
under an erroneous claim of right, and has since used the same asa bona - 


“a Jide residence, will be permitted. to purchase, at one dollar and twenty- 


five cents per acre, not exceeding one hundred and sixty acres, of the > 
land so settled upon and occupied by him; provided he shall within: — 
ninety days from January 1, 1896, file with the register of the land 

office of the district in which the land is situate, bis own affidavit and’ 


- the affidavits of at least two disinterested witnesses, establishing the ~ : 


fact of his bona Jide settlement, occupancy, and eee of such 
‘Jand. | 

Section 2 of said act reserves to. the Commissioner of the General 6 
Land Office the right to allow contests, and to direct hearings, to be ~ 
instituted in relation to such donation claims, to cancel the same when: _ 
' . shown to be invalid and to dispose of the land as a part of the public’. 
- domain. In such cases you will of course be governed by the rules‘and | 

regulations applicable thereto heretofore issued or ee byt this 


a parame nt: 


- In accordance with the provisions alk sequiennenin of said act you » | 
- are hereby directed to issue, and to publish once a week for six suc-: 
— cessive weeks, in some newspaper of general circulation published in 
your respective districts, notices to donation claimants, required by said. 
act, of the form hereto attached; and when so published: you are’ 


‘directed to make said notices and the evidence of their Bree ae ) 


matters of permanent record in your respective offices. 
- The evidence of publication, consisting of a copy of the notice cut: 


from the newspaper, attached to the affidavit of the publisher or pro- 


_ prietor of such paper, showing that the notice was duly published - 
‘“ouce a week for six successive weeks” as required by the act; and 


| giving the successive dates of publication, you will transmit to- this 


office; retaining copies for your files. 
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one no capecties provision is aaa by ned act for the expenses, neces: 
| sary to carry the same into effect, the cost of publication, as aforesaid; 
will be defrayed. from the fund: set apeet for the contingent expenses of | 


'. your offices, 


In case donation claims are sought to be éstablished By proof of four 
years continuous residence on, and cultivation of, the land so claimed, 
such proof must be in nebordance with the requirements of the law | 
and. of the rules and regulations applicable thereto, heretofore issued 
or recognized by this Department. 

‘In case such claims are sought to be established by proof of haish 
adverse possession for twenty years under bona fide claim of right by. 
descent, devise, judicial sale, grant or conveyance from the original 
claimant, you will require the claimants thereof to ee proor 1D. 
accordance with the following instructions: ee 
- -1,..Those of the present claimants who were in the ate adverse pos- a 


oa session of such claims on the 26th day of July, 1874, and have so con; - 


tinued to hold the same until the 26th day of ‘July, 1894, will be 
required to make affidavit to that fact, stating theréin the material 
facts relied upon to show such possession, and giving a complete his 
tory of the title to their claims from me aaa settler down to the | 


said 26th day of July, 1894; 


> 2, Those of the present elvnants who were. na in possession. of 
- such claims on the 26th day of July, 1874, but base their claims upon 
the: quiet adverse possession of those andes whom they hold, will be. 


required to make affidavit to that fact; stating therein the name of the _ 


_ person so occupying the lands claimed on the said 26th day of July, 
1874, and the name of each of his successors in such occupancy during © 
~ the said period of twenty years, and the respective periods, as near as. 
may be, that.the land was so held by each of such successive oceupants, 
_ the material facts relied upon to show such possession during said. 
- period; and givin g a history of title to their claims as required by the 
~~ foregoing instruction number 1. | 
3, If documentary evidence of the title of. such claimants is in avisk: 

ence, the same, or duly authenticated copies ees must be produced 
and filed by them. | 
4, Every material fact set forth in the claimant’s affidavit or neces-: 
sary to the validity of his claim, not established by competent docu- 
mentary evidence, must be substantiated by the affidavits of not less. 
than iroulisintetested witnesses having a personal knowledge of the 
game. | - 23 
In case application is made under the provisions of this act to pur- 
chase such claim, or any part thereof, after the same has been so ascer- 
tained to be ahandontd: you. will require the applicant to produce and 
file such documentary evidence of his rights in the land claimed as. 
- may exist; and to make affidavit setting forth the char acter and origin 
: of es claim: the date of his settlement; ie it was s made i in good faith 
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”. under a claim of right: that it has Keene 80 Nae as a festdlence from the 
date of such settlement; the improvements-thereon made by him; and — 
that he has exhausted is homestead right, giving the maracas of - 
his previous exercise of his homestead right; and to establish by the. 
affidavits of at least two disinterested witnesses. having a personal — 


knowledge thereof, the facts of his bona fide settlement, eeeubercy, and a : 


improvement of such land, alleged i in his own affidavit. : | 
When the proofs herein required shall have been filed in your office, 


- you will proceed without unnecessary delay to examine the evidence 


_ in each particular case; and if found by you to be sufficient to estab- 


- Tish the title of the claimant, or his right: to purchase, as the case may = . 
be, under the provisions of the several acts of Congress herein before 


referred to, you will so state in a certificate, to be made by you and 


attached to the papers in such case so acted upon. . You will then report 
such case or cases to this office, retaining copies of all papers filedineach | 
_ case for the files of your office. Proper abstracts of such cases will be oe 
prepa ed.and forwarded with your regular m onthly returns, - - 
- You will proceed at as early a day as posible, to issue and publish : 
| the required notice as hereinbefore directed. _ | 
_ Acknowledge the receipt of these instructions. | 
| Very, ae aes | a 
| sS. W. LAMOREUX, . | 
ee a | Commissioner, = 
$e, Tees - ¢ as os 
/- HoKE SMITH, 
‘Seoretary. 


' Novice ro Donation CLAIMANTS. 
By ile S, ‘DISTRICT LAND OFFIcr. 


“Lo all pers sons s having made settlement upon tracts of land within this 
distaick and given notice, as required by law, that they claim such 
lands as donations, under the provisions of the Act of Congress 


— entitled “An act to create the office of surveyor general of the. peblic 


~ Jands in Or egon and to provide for the survey and to make donations ~ 
. to settlers of the said public lands” approved September 27, 1850, and 

the various acts amendatory and ‘supplemental thereto, od to their : 
heirs, devisees, grantees, and all persons making claim to such dona -- | 
tion claims whether by descent, devise, judicial. sale or conveyance. in | 


good faith, who have hitherto. failed to make and file in the proper land te 
- Office: ale proof of such claims, Notice is. hereby g given, in accordance — 


with the requirements of Sec. 1 of the Act of Congress approved 


July 26,1894, and in pursuance of the directions of the Commissioner | 


of the General Land Office, that they are required to appear at this 


_ office and make and file final proofs for such claims and perfect ‘their i 
title thereto, before. the ‘first day of January, 1896; and that ‘if‘they = 
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- fail so to do within that time, such donation claims will be held to have 


been. abandoned by them, and the lands embraced therein will be 


_ restored to the public domain as provided i in. said Act of Congress of 
. July 26, 1894. : 
Given under our hands this - 





- day a , 1895. 
ete, 

| Register. 

3 a Receiver. 


[PUBLIC—No, 126 2 


. AN ACT Prescribing limitations of time for completion of. title to sorteis lands: ‘iSboada of under 
the Act of Congress approved September twenty- -seventh, eighteen hundred and fifty, and the Acts 
- amendatory and supplemental thereto, and commonly known as the Donation Act,” and for tha 
protection of purchasers and occupants on said lands. 


Be it enacted by ‘the Senate and House of Representatives of the United States 0 \f America 
in. Congress assembled, That in all cases where persons under the provisions of the 
Act of Congress entitled “An Act to create the office of surveyor-general of the 
public lands in Oregon, and to provide for the survey and to make donations to set-_ 
- tlers of the said public lands,” approved September twenty-seventh, eighteen hun- — 
dred and fifty, or the various Acts amendatory and supplemental thereto, have made’ 
- proof of settlement on tracts of land in either of the States of Oregon, Washington, | 
or- Idaho, and given notice, as required by law, that they claimed such lands as dona- 


tions, but have failed to execute and file in the proper land offices proof of their. 


continued residence on and cultivation of the lands 80 settled upon and claimed, 


7 so as to eutitle them to patents therefor, such claimants, their heirs, devisees and 


grantees shall have, and they are hereby given, until the first day of January, eight- 
een hundred and ninety-six, the right to make and file final proofs and fully estab- 


7 lish their-rights to donations of lands under the aforesaid Act of Congress, and ne. 
longer; and all claimants who shall fail to make and file final proof,and perfect their. 


claims to lands, as donations under the Acts aforesaid, before the said first day of 
January, eighteen hundred and ninety-six, shall thereafter be held to have aban- 
~ doned their claims to the lands embraced in their notices: Previded, That as soon as 


7 - practicable after the passage of this Act notices shall be published at least once a 


week for six successive weeks in one newspaper of general circulation published i in 
the land district, in a form to be prescribed by the Commissioner of the General Land 
Office, requiring such donation claimants, their heirs, devisees, and grantees, and 
all persons making claim to such donation claims, to appear and make final proof _ 
_ for such claims within the time herein. provided, and that in default of such final 
| proof such donation claims will be held to have been abandoned and the lands 
_ embraced therein shall be, and are hereby, restored to the public domain and shall 
be subject to disposal under the then existing laws providing for the disposition of 
the public lands: Provided further, That where any such donation claims or any part 
_ thereof are claimed: by descent, déviae: judicial sale, ¢ oraut, or conveyance, in good | 
- faith, under the original claimant, and are, at the date of this Act and for twenty 
years prior thereto have been, in the quiet adverse possession of such heir, devisee, | 
7 grantce, or purchaser, or those under whom they claim, such heirs, devisees, grantees, 
or purchasers, upon making proof of their claims and adverse possession as afore- » 

said, shall be entitled to patents for the lands so claimed and occupied by them: - 

Provided further, That where any portion of any such abandoned donation claim 7 

shall have been settled upon prior to January first, eighteen hundred and ninety- | 

aout, by any pelsow under an erroneous claim of right and nas been used a8 a bona fide 
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residence by such settler where final proof shall not be made by the oer claimant, ‘ 
or his heirs, devisees or grantees, as aforesaid, and such settler has exhausted his or 
- her homestead right, such settler may, within ninety days from the first day of Jan- - 
uary, eighteen hundred and ninety-six, file with the register of the land office of the — 
district within which the lands are situate their affidavit and the affidavits of at. 
least two disinterested witnesses establishing the facts of their bona fide settlement,. 


a occupancy, and improvement of said lands, and pay to the receiver of the proper | 


land office one dollar and twenty-five cents per acre for the land so settled upon, 

occupied, and improved, not exceeding one hundred and sixty acres, and shall 

thereupon receive patent therefor. | c 
Src. 2. That nothing i in this Act shall be so construed as +o deprive the Comite, 

_ sioner of the General Land Office, under the regulations governing contests in land 


cases, of his right, if such right now exists, to allow or direct hearings to be insti-- =? 


tuted to show that a donation claimant has abandoned the lands described in his” _ 
notice, or prevent the-Commissioner, when it is proven that such a claim isinvalid . 


or abandoned, from'canceling the same upon the official records and thereafter‘dis-- - 


posing of the lands as a part of the public domain: Provided, That where hearings 
‘ate allowed contestants shall pay the expenses incident thereto in'the same manner ~ 
that costs are paid in other contested Jand entries; and this Act shall not becon- _ 
strued to affect any case now pending merere the Land peperunent in: which final | 
proof has been furnished. | 

sc. 3, That the Commissioner of ine General Land Office, with the approval of 
the Secretary of the Interior, shall issue the necessary rules and regulations to give 
full force and etfect to the provisions of this Act. Nothing in this Act contained _ 
shall be construed to impair or affect any adverse claims arising under any law of ._ 
| the United States other than said Donation Act, to or in respect of the lands 1 in ue 3 
Act referred to. 

Approved, July 26, 1894. 


| G. A. BURNS ET AL. 
Motion for review of departmental decision of J anuary 19, 1895, 20 - 
L, D., 28, denied by Secretary Smith, April 8, 1895. 


HOMESTEAD APPLICATION —RESIDENCE—IMPROVEMENTS. 
ABBOTT v. KELLEY. 


_ Pending determination on appeal of the right to make homestead entry an applicant — 
is not required to make settlement and Improvement, where. his claim rests on : 
his application. 7 

A homestead entryman is not in aetaale. in the matters of residence. aaa improve- > 
ments where the land is covered by the prior uncanceled homestead entry of 
another who is in possession. 


Secretary Smith to the Commisstoner of the General Lana One Apne. 


8, 1895. ' (AB) 


This is an appeal from your office dediaton of November. 16, 1893, _ 
holding for cancellation the entry of H. P. Kelley, made for the NW. . 
of Sec. 13, Tp. 2 S., R. 67 W., Denver, Colorado, on September 11, 1890. — 
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The record shows: that Kelley made. application to mane homestead 


> pins on June 27,1885, which was rejected because the land was within as 


~ the grant to the angel erune allroad Comipany, From this ejection e. 


of Kelley appealed. . eo 

~~ On October 8, 1888, your. office decided that the land was excepted 

: from the railroad grant. From this the railroad company appealed. . = 

| On June 3, 1889, one Breiding applied to make entry under the act a 
of March. 3, 1887, ‘ol one hundred and ten acres of the land, as a pur. | 


a chaser, His applicaitol was rejected, and he appealed. - 


On June 24, 1890, this Department decided that the land. was 
- ee from the er ait, and your office canceled the company’s selec- 
_* tion, and directed that Kelley be enone reasonable time to porioey 

entry. | 
On. August 25, 1890, however, Frank Ww. ‘Tunnel. was allowed to 


ee make homestead entry of the land, and took possession thereof under 


authority of his entry. On September 11, 1890, Kelley, the first appli- | 
cant, was also allowed to make homestead entry, though Tunneil’s , 
entry was not canceled. 
On March 12, 1891, A. F. “Abbott, plaintiff herein, filed affidavit | 


. | of contest against Kelley’s entry, charging that Kelley had never — 


‘improved. or established residence on the land. On April 21, 1891, 


. Breiding’s appeal was disposed of, denying his application. 


On April 22,1891, a hearing was held, after which the local office 7 


found that the ciate had been sustained, and recommended that - 
- Kelley’s entry be canceled. From this Kelley appealed. 


On December 19, 1892, your office set aside the proceedings based. 
on Abbott's. contest, because when had, consideration of Breiding’s 


%: ‘appeal was still pending, and judgment i in his easé involving the land : 


— in controversy had not become final. This letter also dir ected that the 
entry of Tunnell be permitted to stand, and that a new hearing be 


held on Abbott’s contest. After another hearing, the local office, on 
—. duly 15, 1893, again recommended the cancellation of Kelley’s entry an 


the same finding as before... From this Kelley appealed, and your office | 


wa on November 16, 1893, affirmed the local office, and held the entry a 7 


cancellation, From this Kelley appealed. — | 

“The only question for this Department to determine - 1S whethes a“ 
-Kelley’s entry should be canceled for not complying with the law in 
_ the matter of residence and impr ovement, while the land was held by : 


a ‘Tunnell under a prior entry which your office upheld, ee the same | 


was erroneously allowed to remain of record. 
.. This question almost answers itself. When the General Land Office | 


. declares. an entry shall stand, it can hardly expect an adverse claim- _ 
ant to-violate law by foroibly: going upon the land segregated by such | 


entry. Kelley could not be expected to go upon land after the rejection 


eee of. his entry by the. local office, because. the land was within a grant. 


ae Kelley does not appear to have ever. claimed under anything but. his - 
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7 application, aa pending. the. determination of the estion. raised by 2 


his appeal, he could not be required to make settlement and improve- a . 


ment. After the allowance of Tunnell’s entry, and.the taking of. pos 


session by the latter thereunder, Kelley could not be expected to go on - ao 


_ the land even under his entry allowed subsequently to that of Tunnell’s. 
In law this alleged entry of Kelley's did not. exist, and the action of 
your office left him. without any legal right upon which he could stand. | 
.. It was the duty of your office to. have canceled Tunnell’s entry, and 
put Kelley i in possession of an entry by which. he could assert hisrights. — 
' The neglect to do this placed Kelley in a position which prevented him - 
from doing anything other than he did without Deroming: amenable to” 
the law. | 

_ Your office eects is s set anid and you will issue a writ to Tiinnell 
to show cause, within thirty days after service, why his entry should | 
not be canceled and that of Kelley allowed, You will also have a copy 
of said writ and of this decision served personally npn Tuell, Kel: 
ley. and Abbott. 


- UMATILLA LANDS—COMPLIANCE WITH LAW. _ 


CHARLES 0. FANNING, 


7 ‘Under a. nurohss of untimbered Umatilla land, where the ‘payments ‘therefor are 


made in time, but the proof with respect to residence and cultivation is unsatis- — 
» factory, the entry is not defeated thereby, but should be suspended until such a8 
e time as the purchaser may furnish due proof of compliance, with the law. 


‘Secr retary | Sinith to the Commissioner of the General Land Office, April - 
| | (8, 1895. ic? ere ee W. 5 ae 


7 ave sonsidened the afieal by Chas. 0. ‘Fanning, from your Gites | 
decision of May 12, 1893, holding for cancellation his cash entry No. 
127, made March. 30, 1893, for lots 5 and 6, Sec. 8, lots 1, 2, and 3, and 
the NK, 4 of NE. 4 % Sec. 17, T. 2 ‘X,, R. 32 B, La Grande land district, 
Oregon, | | | 
- This land is a nortion of a fornier inate: reservation, awiticli: was 
Gisposed of under the provisions of the act of March a 1885 ae oo | 
340). The second section of said act provides: 


The said lands, when surveyed ancl appraised, shall be sold at the Stee land: | | 
office of the United States, by the register thereof, at public sale, to the highest bid- _ 
‘der, at a price not less than the appraised value ther eof, such sale to be advertised 


in such manner as the Secretary of the Interior shall direct. Each purchaser of any . 


. of said lands at such sale shall be entitled to purchase one hundred and sixty acres | 
-of untimbered lands and an additional tract: of forty acres of timbered lands, and no ~ 
more. He shall pay one-third of the purchase- -priee of untimbered lands at the time © 
of purchase, one-third in one year, and one-third in two years, with interest on the 
‘deferred payments at the rate of five per centum per annum, and shall pay the full | 
pare -price of timbered lands at the time of purchase. .-. : 
_And before a patent shall issue for untimbered lands the caer shall make sat- 


istuctory paone ae he has resided upon the lands purchased at least one. et and . a 
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has edie! aut east neon eres acres. to ealtevations No Sabentt shall i issue. until all 


.< payment shall have been made; and on failure of any purchaser to make any pay- 


_ment when the same becomes due, the Seer etary of the Interior shall cause said land 
to be: again offered at public or private sale, after notice to the delinquent; and if 
said land shall sell for more than the balance due thereon, the a after tedney: 

ing expenses, shall be paid over to the first purchaser.. : . 

The tract. in question was denominated as an untimbered tract, and 

- was purchased by Fanning, and his payments thereon: were made as 

required by the statute. In accordance with published notice he made 

proof on March 30, 1893, which was duly accepted, and approved by. 
_ the local officers and cosh certificate No. 127 issued upon the payment 


7 | of the third installment ee ane the payment for the purchase of 
this land. 


In this proof the ciaiee swears that: oh My actual residenc ce is on 


a8 land owned by me adjoining this land. The reason for not building on > 


my said land is that it is a steep, rocky, hill-side and it would be prac: — 


- _ tically impossible to build a house on the land. The land is fenced — 


with a good substantial fence, valued at $400,’ ” and that “it is too ee 
| and rocky to plow and cultivate.” : 
Said proof was considered in your office decision of May a 1893, and 


. | was held not to be satisfactory, and, as stated therein: 


in accordance with ‘the law and instructions thereunder of March’ 6, 1891 as 


. - Copps’ Land Owner, 21), the final payment and proof of residence and cultivation 
~ must be made within two years from the date of purchase. As Mr. Fanning made 


his purchase on April 10, 1891, as per receipt No. 53, the statutory period has s expired : 
without residence on and cultivation of the Jand by him. | | 


It was for this reason that your office decision held said entry for. 
~ cancellation from which Fanning has appealed to this Department. | 
If by said action it is meant to avoid the purchase made by Fanning, 

_ for the reason that his proof is found to be Eerste, I must reverse 
. your office decision. : 
While the law requires th at the saeents shall be com npleted within 


two years from the date of the purchase, yet it-is not required that the 


_ proof of residence and cultivation shall be made within that peeoe: 
The law merely prescribes that: . | 


Before a patent shall issue for untimbered lands the. enechaked shall make satis- — 


factory proof that he has resided upon the jand purchased at least one year and has 
reduced. at least twenty-five acres to cultivation. 


‘While you should refuse to issue patent upon a purchase of Fisee 


a lands until satisfactory proof of residence and cultivation, as required, 


is shown, yet, if the payments are made within the time required, an 
; entry can not be avoided, and I have, , therefore, to direct that Fanning — 
be advised of the rejection of his r00r and that said entry be suspended _ 
- uitil satisfactory proof is made showing: jepmpliance with the law 1 in the © 
- matter of residence and cultivation. | | 
Your office decision is accordingly reversed ai the. papers ‘in the 
= case are herewith returned for action as herein directed. 
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DESERT LAND ENTRY-SALINE LAND. 
JEREMY AND , Oo. V. THoMPsoN ET AL. 
A desert land entry will not ‘te allowed of - land chiefly valuable for the ears 


- deposits thereon, and practically not susceptible of reclamation on account ‘of. 
| its saline character. | 


Seorctary Smith to the Onan of the” General Land Offive, Aprit - | 


8,1895, +.) Ae De e 


—-. On July 8, 1890, Alfred Pompan made ere to Sater lot 4. of . 
Sec. 18, lot 1 of Sec. 19, T.1 N., R.2 W., the S. 4 of the SE. 4 and lot 4, 
- Sec. 13, the NE. 4 and SE. 4 and lots 1, 2 and 4, Sec, 24, T.1N., R. 3 W., 
Salt Lake City latid district, Utah, which application was rejected by | 
- your office June 20, 1893, s 
On July 7, 1890, j ames MeTernay spied to ee desert Jand entry 


for the NE. ; and the NE. 4 of the SE. 4-of Sec. 18, the NW. 4, the Nv4 a 


of the SW. and SW. 4 of the SW. tof See. 17, T. IN.,R.2 W., same. 
_ land district, which eae was rejected By your office August 5, 
1893. ve? 


On July 8, 1890, James Barron. made application to enter under the _ 


desert land a the 8S. 3 of the SE. 4, Sec. 18, and the NE. 4 of the NW. 4 


and the N.4 of the NE. 4, Sec. 19, and the NW. 4 of the "NW. 4 of See. — 


| 2027. LN 2 W., ane land district: and on the same day also) | 
| applied to. enter: under the homestead. Jaw, lot 4, Sec..12, and lot-1,. Sec. 


—13,.T.1N., R.8 W., of the same land district,. otk of which applica- : : < 


tions ware rejected by your office decision of August 5, 1893. - | 
From the above rejections bY J your office the defendants i in me above 7 

| entitled cases appeal. 
The lands involved are situated ou the waatain shore of the Grade 
Salt Lake and as by stipulation the testimony and exhibits in one case. 


will be used in all of the cases the decision in the case of Alfred Thomp- | : 


son will decide the rest. | 
On June 11, 1890, several of the: partners of. the fon of J eremy. and 


Co., together with some skillful civil and hydraulic engineers in the 


employ of Jeremy and Co., filed affidavits that the land in question was 


saline land and. not possible of reclamation; that it was then and had — 2 


been for years used for the purpose of trade and business and was poe : 
_ subject to desert land entry. 


Upon Thompson filing his. application (the protesting affidavits a vat 


- Jeremy and Company being already on file) the local officers order ed 
a hearing as to the character of the land. at which negra all parnes , 
interested were present. — 


. The testimony is very voluminous and. with the exhibits give a clear _ - 
-- idea of the character of the land and eres) is no serious contradiction a 


in the evidence. 
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| The lands in contre oversy are - part: of the beach on the eastern shore . | 
of the Great Salt Lake and are practically on a level with the present 


~ lake level; the ‘highest. point having been wholly overflowed with the | | 
waters of the Jake several times within the - memory of the witnesses, 
_-. his whole tract is sand underlaid with clay and is per meated with the 


= exceedingly saline waters of the Great Salt. Lake so that anywhere on 

the land a hole two or three feet deep strikes the salt water and the” 
entire tract is clearly strongly saline lands. | 3 
., The serious contention of Thompson is. that. while a ites portion of | 
- the tract is covered with quite a layer of salt and salt water, that if cer- 
. tain dams and levees between the land and the lake were removed or 


ee eut through, the lands would drain into the lake, and so relieve the 


2 tract of saline deposits and that. ditches could be cut that would irri- | 
_. gate the tract so the salt and alkali night be washed out and the land — 

made agricultural. — | 
_. |The evidence is very clear, however, that no reclamation’ is 3 possible, | 
at a cost that would justify the outlay. at: any probable DIES for 


agricultural lands in any part of the United States. 


_ The entire tract-is permeated by the strong saline waters of the lake 
so that the retaining dams and levees only appear to prevent the agita- 
tion.of the salt ponds and thus make more speedy. the deposit of salt 
but without affecting the level of the water from the lake, or either 
lessening or increasing the per cent. of saline matter. | 7 
.. The evidence is conclusive that the present: condition of the tract is 
chronaly saline and that its chief and only value is. the vast deposits of - 
- Salt covering the greater part of it. 


This decision is based upon the clearly showa sling cs of the = 


junds and the question i is not: considered as to whether the occupancy 
of the public lands as appears herein is such ocenpation for trade and 3 
business as exempts it from entry. a 
- Your office decision is affirmed ; ‘Thompsow’s anuliention to make des-_ 

: ont land entry is rejected, and the applications of James Barron and. 
-' James McTernay to make entries of the tracts. are also naeqer: on the 
-. Same ground. = 


HOMESTEAD—PRELIMINARY AFFIDAVIT-INDIAN HOMESTEAD. a 
RRS: %, | Minnen ET AL. 


- Athomestead entry, based on a preliminary affidavit executed before a clerk-of court 


on the false allegation of “distance” from the land office, and filed by mail to — | 


‘secure an advantage over. applicants i in peen , will not be permitted to stand, 
_ but must be canceled. 
An Indian half-breed may exercise the. homestead right conten ed by the act of J uly . 


4, 1884, on railroad lands forfeited and restored to entry by the act of Poptember 
29, 1890. | | | 
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| Seoretary ny Smith to the Commissioner of the General Lana office, Aprit me 
8, 1895. | (A. EL) - 


ly 


The record in this cause shows that on February 23, 1391, fie local 
| office at Ashland , Wisconsin, received by mail an application from. J ohn, 7 
D. Hayes to mee homestead entry of the SH. 4 NW.4, N. 4 Sw. 4 

and SW. 4. SW. 4 4, Sec. 29, T. 49 N.,R. 8 W. Accompanying this appli- 


cation was an affidavit, sworn to befére the clerk of the circuit court of - 
- - Bayfield county, in which Hayes states ‘ that owing to the distance, I as 


am unable to appear at the district land office to make this afidaytt. Pe | 
This entry was allowed and placed on record. . ae fie, 
On February 25, 1891, Alson E. Kribs applied to pais cae of the. : 


N. dof the SW. 4, the SE. fof the NW. } and the NE. tof theNW.f 


of See. 29, Tp. 49 N., R. 8 W., same land district. This was rejected 4 
wherein it conflicted with the entry of Hayes, and Kribs allowed thirty 
| days within which to bring a contest. : 
~ Kribs thereupon filed an affidavit, claiming to have established set-. 


tlement upon the land on June 1, 1890, and a hearing was ordered and, 


set for May 25,1891. Meantime Mary Millen applied to Inake home: 


stead entry of tlie: SE, 1 of the NW..4, the N. 4 of the SW. 4 and the - 


SW. 4 of the SW. Lof See. 29, same township and ran ge. This applica- 7 | 


- tion ae rejected; but the. legal: office made Millen a party to the con- | ; | 
test, upon her filing an affidavit that she was a a settler in ogee faith. 6 ia 


_ upon the land in controversy. 

- After the hearing the local office found that Kribs was on the Tad 
ina speculative way and Millen in the interest of another, and there-_ 
fore recommended that the entry of Hayes should not be canoallad. | 


On appeal by Kribs and Millen, your office, on May 28, 1892, reversed. re 
| the local office, held the entry of Hayes for cancellation, atid awarded. oh 
the right to enter. to Kribs. In regard to Millen, your office lettersays: | 


_ There is also evidence tending to show that she is a half breed Indian, which. fact: — 


might, if fully established, adversely affect her rights, i in the absence of any adverse 


right thereto, to enter this tract. . . The testimony, in my opinion, envelopes the, = 


latter with grave suspicion, and mentee a doubt as to her competency to make’ an — 


entry of this kind. . . But yourfinding as to Mrs. Millen’s connection with the’ - 
tract appears to be sasbaned by the facts in evidence. . ot - 2.8 


From this Hayes and Millen have appealed to this Departneiiy. 


' The lands involved in this case are part of those within the grant to ‘ _ 
the Wisconsin Central Railroad Company, forfeited 2 the act of. ee 


September 29, 1890, 
_ By the second section of this act, it is pr ovided, 


‘that all persons. who, at the date of the passage of this act, are actual ee in. 
- good faith on any of the lands hereby forfeited and are otherwise. qualified, on. 
making due claim on said lands under the homestead law within six months after — 
' the passage of this act, shall be entitled to a preference right to enter the sane 
under the prQnons of the. homestead law and this act. : : 
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‘The evidence introdueed at the hearing shows that Hayes, the cues: 
man, held a municipal office in Ashland at the time he made -his affi- 
’ davit stating that owing to the distance he could not appear at the 


Oa. land office. This office is said to have been that of Chief of Police. 


‘There is also evidence to show that Hayes was in Ashland the day his 
application was received by the local office. 

~The evidence further shows that Hayes was on the Jand before he | 
made his application and saw improvements and. anew a settler was 
claiming the land. : - 

Hayes does not go on the stand at the hearing nor introduce any 
- testimony denying the above facts. In view of the same he can not be 
regarded as entitled to make entry of this land. It is quite evident 


that he made this false affidavit and sent it by mail, with the applica- 


; tion, in order to obtain an advantage over any person applying on Feb- 


ea ruary 23, 1891, the first day the lands were subject to entry at the land 


office, “This action is contrary to the policy of the public land laws, and 


| : can not be npHele by this ay Eber unerl ot will energie cancel his 


entry. 
- This leaves the dian of Kribs and Millen alone to be decarmined | 
_ . From his own testimony Kribs built a cabin on the land which he 
practically completed on July 16, 1890. From. that date to the date of — 
hearing be said he was on the land about one-third of the time; that 
- during that period he cleared, mostly during June and July, 1890, about 
- halfan acre; that the first part of August he made trips ‘between the 
and and ion River, eleven miles distant, but the latter part of the 


- month he stayed at Ton River doing nothitig: He did no work on the 


 elaim either in August, September, or. October, and not to amount to 
anything from June aad July to date of the tearing. while he was on 


par ‘the land but a few days in November, and not at all in December. 


In view of these facts, Kribs cannot be considered a settler in os 
faith, and you will reject his application. | 

As to Millen, her residence on the aaa at the date @ie act was 
approved i is not denied, but your office appears to have presumed that 
_ ghe desires to take the homestead for the benefit of another. — 7 
The evidence from which this presumption is drawn does not appear 
to warrant it, and assertions made regarding the private life of Millen 


- having no connection with the question in issue can not be considered. - 
It is contended that Millen can not make homestead entry of these 2 


-Jands because she is a half breed Indian. 
While it may be true Millen is not entitled to the provisions of fis | 
gener al homestead law, only open to citizens or those who have declared — 


_. their intention, it can hardly be maintained that, having expended 
- money on het improvements, and being a settler on the land at the date _ 


the act was approved, she does not come within its remedial provisions. — 
‘These provisions give settlers aright to make entry of the land, ennger “ 
the provisions of the homestead law and this act.” — 
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"By the act of July 4, 1884 (23 Stat., 96), it is provided: 


‘That such Indians as may now be located. on public Jands, or as may under the 


direction of the Secretary of the Interior, or otherwise, hereafter so locate, may avail 


themselves of the provisions of the homestead laws as. fully and. to the same extent — 2 


as may now be done by citizens of ‘the United States; and to aid such Indians in 


making selections of homesteads, and the necessary anoots at the proper land offices, . 


one thousand dollars, or so much thereof as may be necessary, is hereb y appropri lated ; 


‘but no.fees or commissions shall be charged on account of said entries or proofs. All | 


patents therefor shall be of the legal effect, and declare that the United States does oF a, 
and will hold the land thus entered for the period of twenty-five years, in trust for, 


the sole use and benefit of the Indian by whom such entry shall have been made, or, 
in case of his decease, of his widow and heirs according to the laws of the state or 
territory where such land i is located, and at the expiration. of said period the United 


States will convey the same by patent to said Indian, or his widow and heirs as afore-- — 


said, in fee, discharged of said trust and free of all charge or incumbrance whatsoever.. 


‘Under the circumstances existing, you will allow the said Mary Mil-. 
len to make entry under this act last above cited, and so insiruct the 


local office. 


Your office decision i is sanodiied in accordance ath the views herein tin 


expressed, 


| ABANDONED MILITARY RESERVATION—ACT OF AUGUST 238, 1894. _ 


INSTRUCTIONS. 


In the disposal of lands in abandoned military reservations, under the act of August | 


23, 1894, the time fixed for installment payments authorized by said act, and the 
interest thereon should be-uniform for all reservations opened to settlement 
under said act. 


Secretary Smith to the Commissioner of the General Land Office, April 


aces = 91895. “(W. HL A.) 


_J am in receipt of your letter of the 25th morte eneiletine for my 


approval instructions to the proper local officers for the disposal of the 
jands in the Fort Rice, North Dakota, and Fort Bridger, Wyoming, 5 


abandoned military reservations, 


ny 


You call my attention to the variance in departmental liters of Feb-. 


ruary 9, 1895, and February 18, 1895, directing how the payments shall 


be aie for a lands in these pesetvations respectively and the interest 


to be charged entrymen on deferred payments. 


The act of August 23, 1894 (28 Stats 491), authorizes entries for _ 
these ands. So much of said act as is applicable to the question pre- . 
sented by you is found in the’ Erne to the first section thereof, owen 


is as follows: 


That persons who enter under the homestead law shall pay for such lands not less. ae 


than the value heretofore or hereafter determined by appraisement, nor less than the — 


' price of the land at the time of the entry, and such payment may, at the option of 
the purchaser, be made in five equal installments, art times and at rates of interest 
to be fixed pe the ee of the Interior. : 
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For. obvious réasons, the time for the payments in installments 
7 authorized by said act, and the interest thereon, should be uniform for oa 
- the lands in all reservations opened to settlement by. virtue thereof. 
have to direct therefore that you prepare all instructions to (eal | 
officers under said act so as to conform to departmental letter of Feb- 
ruary 18, 1895, as follows: | | 
That the homesteader be given the option in making payment upon his entry of 
these lands, of making his payments in five equal payments to date from the time 
of the acceptance of his proof tendered on his entry, and that the rate of interest 
upon deferred payments be charged at the rate of 4 per cent per annum. — | 
It follows that the instructions to the local officers, at Bismarck, 
North Dakota, must be amended to conform to the above directions: 
and the same are returned for that purpose. | 
- Theinstruetions to the local officers at Byansion Wyoming, are oe 
| with returned approved, 


. "ABANDONED MILITARY RESERV ATION—FORT BRIDGER. 


INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 

GENERAL LAND OFFICE, 

a | Washing gton, D. C., April 9, 1895. : 
? REGISTER AND RECEIVER, ee ee an a3 
 Bvanston, Wyoming. | os | 
a GENTLEMEN: On February 18, 1895, the Hon. ‘Saowtats: of the Inte- 
rior approved the report of the appraisers of the Fort Bridger aban- | 
~doned military reservation. Inclosed find copy of said Peperomia | 


i decision. (See 20 L, D., 118.) 


You will observe that entries for these inna are a authorized under the 7 
act of August 23, 1894, and that the Secretary directs 

that the homesteader be given the option in making payment upon his entry of these. 
lands, of making his payments in five equal annual payments to date from the time 
of the acceptance of his proof tendered on his entry, and that the rate of his inter- an 
est upon deferred payments be charged at the rate of 4 per cent. per annum. 

A copy of the report of the appraisers has been filed in your office, 
and upon the request of entrymen you will inform them at what rate 
per acre the lands entered by them have been appraised. 

In allowing entries for the lands in this reservation you will in each 
case, endorse on the application “Fort Bridger Reservation, Act of 
August 23, 1894,” and make the same notation on your abetradt of 
homestead ‘entities: 
~ Under the provisions of the homestead law, an entryman has the 
right either to commute his entry after fourteen months from the date 
of entry or offer final proof under Sec, 2291 R.S. In entries under 
.. Said act of August 23, 1894, he may, at. his option, commute after 

- fourteen months with full payment in cash or, after submitting ordinary 
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five year final proof and after its acceptance, he. may pay for the land -.- 
the full amount of the appraised value thereof, without interest, or he _ 


may make payment in five equal installments, the first payment to 


_ be made one year after the acceptance of his final proof, and the subse- __ 
quent payments to be made annually thereafter, interest to be charged 
at the rate of. four per cent. per annum from the date of the sae dae _ 


of final proof until all payments are made. 


In case the full amount is paid after fourteen months from date of 4 i 


entry you will, if the proof is satisfactory, issue cash certificate and 
receipt; and in the event that regular final proof is made, and full 
amount then paid, you will issue final certificate and receipt; but when 
partial payments are made the receiver will issue a receipt only for the 
.amount of the principal and interest paid, reporting the same in a 
special column of the abstract of homestead receipts, and at the time 
the last payment is made, you will issue the final papers as in ordinary | 
homestead entries. | 
In issuing final papers, you will make proper notations thereon, as. 


well as on the applications and abstracts, as before directed, to me | 


that the entry covers land in the oe veesaeee Reservation. 


vey, respectfully, / 

| S. ‘W. LAMoREUX, ; 

Ohedegeedl. | #2 @ | e - . Commissioner. 

 Hoxker SMIru, | a: - ae 
Seoretary, 


ISOLATED TRACT—ACT or FEBRUARY 26, 1895. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, = | 
| ee er ' Washington, D. C., April 11, 1895... 
REGISTERS AND RECEIVERS, | a cr. a ee 
United States Land Offices. | | , 
_ - GENTLEMEN: Your attention is called to the act of ionstos approved. 
February 26, 1895, (Public No. 78), entitled “An Act To amend sec- 
tion twenty- four indeed and fifty- five of the Revised Statutes of the 7 
United States,” a: copy of which is hereto attached. | _ 
Hereafter when an application is made to you by any one for the | 
proper proceedings to be entered upon in order that any tract of land ° 
may be ordered into market at public sale by the Commissioner of the 
General Land Office under said section, the applicant will be required 
~ to furnish an affidavit made. by himself and duly corroborated by two | 


| witnesses, setting forth.the character of the land; stating whether it es 


is covered with timber or contains stone or any iinegal whether it is 
agricultural in character, for what purpose the land would be omen | 
| 12781—VoL wae = 
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aluable,- and oie he dscns tie same ‘ordered: into market, Tt tice 
_ also be shown that the tract is eomoconren by any one having color of t | 
- title thereto. 


‘It will be observed that no ignds’ are e subject to be ordered into mar- ay - 


_ ket as aforesaid until the same shall have been subject to homestead 
_ entry for a period of three years after the surrounding lands have been __ 
entered, filed upon, or sold by the government, ; 7 
Care must be taken in reporting any such application for the’ one 
missioner’s favorable action thereon, that. your plats and other records. 
do not show the existence of any objection to the offering of such lands. 
under said law. When instructions are received from this office order- 
ing such tract or tracts to be exposed at public sale, you will cause a. 


> notice to be published once a week for the space of thirty days in a_ 


newspaper of general circulation in . the vicinity of the land, using the | 
: following form, Viz: 
_ Public Land Sale—Notice is hereby given that in pursuance. of 
instructions from the Commissioner of the General Land Office, under 
_ authority vested in him by section 2455, U.S. R. S., as amended by the 
act of Congress approved February 26, 1895, we will proceed to offer at. 
public sale on the —— day of ——, next, at this OHLOS, the following © 
tract of public land, to wit: —— , 
Any and all persons claiming adversely the above described lands are 
advised to file their claims in this office on or before the day above des- 
ignated for the commencement of said sale, other wise their rights: will: 
be forfeited : 





ES er 


} 
Register. 





go 
FRecevver. 
(Date.) 


The day of sale must be fixed so as to take place ‘i least thirty ee 
after the date of the first publication of the notice. The register will — 
also make proper posting of notice. The sale must close immediately 
after offering the lands thus advertised; but should any of the lands 

thus offered not be purchased atthe public sale, they will not subse- 
- quently be regarded as subject to ordinary private entry unless located _ 
within the State of Missouri in view of the BrONa On of the ArSt Sec- 
tion of the act of March 2, 1889, 25 Stat., 854. | 

The party desiring such offering to be ade must first make a deposit 


| 7 of sufficient money to pay the cost of publishing the notice, and all 


other expenses of the sale, the deposit to be made with the receiver, 


Who will notify the register thereof, that le may cause the notice to be 


published, but applicants are not to be deprived of the right to make 
_ their own contracts for publication of notice, following Rule 5, p. 61,. 
_. Circular February 6, 1892, in reference to final proof notices. 
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‘Such xenon will, however, give the applicant: no pnerenende right over. | 


os others desiring to purchase the land, as the same must be offered at .° 


public sale, and in case of compeuuen must ne disposed of to the 
highest bidder. » 


You will call spention of fie: bidder to the afidavit etna 4-102 B), | 


and require such affidavit of the purchaser, modified to conform to sec-- 
tion 17, act of March 3, 1891, (12 L. D., 405, and 19 L. D., 299). . A non- 
mineral affidavit (form 4-062), must algo be furnished. You will observe | 

that not more than one hundred and sixty acres shall be sold to any - 
one person at. the offering under said section 2455. # 

Immediately after each sale you will transmit to this office a joint 

report showing the lands offered, indicating the s sales, the Saas) of 
_ the certificates, date of sale, and names of the purchasers. | - 
You will issue the cash papers the same as in ordinary cash entries, _ 


and report them in your current monthly returns, forwarding with sald. a4 
entries the affidavit of the publisher, showing the thirty days’ pepe ie, 


tion, together with the Register’ S certificate of posune: 


ad! EOE pOCuUN Ne 
OS. W. LAMOREUX, 
Mee | “Commissioner. 
Approved, 
Hoke SMITH, 
|  Seeretary. 


AN ACT to amend section twenty- fouls hundred and fifty- five of the Revised Statutes of the United 
, States. 


Be it enacted by the Senate dna House of Repr esentatives of the United States sof ae tC 
an Congress assembled, That section twenty-four hundred and fifty-five of the Revised: 
Statutes of the United States be, and the same is hereby, amended so as to read as 
follows: 
“ Suc. 2455. It shall be lawful for the Commissioner of the General Land Office to 
order into market and sell for less than one dollar and twenty-five cents per acre any — 
isolated or disconnected tract or parcel of the public domain less than one quarter 
section which in his judgment it would be proper to expose to sale after at least 


thirty days’ notice by the land officers of the district in which such lands may be - 


_ situated: Provided, That lands shall not become so isolated or disconnected until the — 
same have been subject to homestead entry for a period of three years after the sur- 
rounding land has been entered, filed upon, or sold by the Government: as: 
That not more than one hundred and sixty acres shall be sold to any one BeHORS. 
BDDEON ER euEUary 26, 1895. : : a 


-_- 
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a _ SECOND HOMESTEAD ENTRY—ACT Or DECEMBER, 29, 18094. 


“TonyEs H. LINNEMANN. 


Under the provisions of the act of ee 29, 1894, anendtiss section 8, act of — 


March 2, 1889, the right to make a second fomestend entry may be recognized 
when the first is relinquished on account of the arid and unproductive character _ 
_ of the land, successive droughts, and consequent failure of the- cou yman to = 
-- secure a crop from ohio land covered by said entry. 


Secretary y Smith to ie Commissioner of the General Land “Office April 


11, 1895. WM. B,) 


ny ‘have considered the appeal of aires from your office decision ; 


; Of May 1, 1893, in‘the case of ex parte Tonyes H. Linnemann, wherein 
your: office nejeoted appellant’s application, of date March 3, 1898, to. 


enter lot 4, Sec. 18, T. 22 N., R.53 W. (46.15 acres), Alliance, Nebraska, | 
land district, said Eepolant having previously thereto, to wit: on June 


. 25, 1889, made homestead entry of the NW. 4 of Sec, 11, T. 22 N., ae 
54 Ww, a the Sidney land office. 


The record shows that appellant este blighea his residence upon tiie 


5 tract first entered during the month of May, 1889; that he broke ten — 
~ acres of the tract during said year; that he built a Gveline house and 
- stable on the land during his aeons on the tract at a cost of $200; 


that he relinquished the tract after having planted a portion of the : 
same to crops for three years, and that said crops were destroyed and | 


turned out to be a total failure, each year, on account of drouth; that 


_ the tract is arid land; that it was impossible for him on account of | 
- unavoidable causes to secure a support for himself and family by culti- 
i “vation of the. same, for which reason he relinquished his entry of. same, . 
_ being forced to rent other land which would produce Crops, in order to 
. support his family. 


The. facts in this case bring it within the acrenaatony provisions s of i 


the act approved. December 29, 1894 Caen = in words as fol- 
—lows— | 


That section three of ane said act of taken secoud, ses hundred and het 7 
nine (Suplt. R. §., Vol. 1,second edition, 682) be amended by adding thereto the 


following provision: That if any such settler has heretofore forfeited his or her entry. 


- for any of said reasons, such person shall be permitted to make entry of not to exceed 


- a quarter section on any public land subject to entry under the homestead law, and - 


to perfect title to the same under the same ponenons in every eae as if he had 


not made the former entry. 


~ Under the provisions of the act above seat sea the one arnendators 


thereof which last act was approved subsequent to the date of your 4 


- gaid office decision of December 4,.1893, it is hereby adjudged that 


 Zinnemann’s application to make a second. entry for said lot 4, contain- 
ing 46.15 aeres, be allowed. 


Your office decision rarentine such application i is therefore reversed. 


v 
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FINAL PROOF—ACT OF MARCH 2 es 1895. 


CIRCULAR. 


- DEPARTMENT OF THE INTERIOR, | 
GENERAL LAND OFFICE, 
| 7 Washington, D.C. » Apa 12, 1895. 
“REGISTERS AND RECEIVERS, 
United States District Tana Offices in the Territories, 
GENTLEMEN: Your attention is called to the act of Gongress 


approved March 2, 1895 (Public—No. 107), entitled “An Act Granting | 7 , 


chief justice of United States courts in Territories power to appoint 
| commissioners to take proof in land RABE and SO forth, "a copy of — 
which is annexed. | 
The first section of the act empowers the chief sustios: of the court af 
exercising federal jurisdiction in the Territories to appoint commis- _ 
sioners in the several judicial eeu to be known as United States ca 
- court commissioners. . 7 | 
_ Under the second section of said act the commissioners 80 appointed. 
are empowered and are required on application by proper person, to 
administer the oaths in preliminary affidavits and final proof testimony |. 
required under the homestead, pre-emption, timber culture and desert ~— 
land laws in their respective districts,in like manner as provided for. 


in reference to United States circuit court commissioners, in the act of 


May 26, 1890 (26 Stat., 121). The instructions under the act of May 
- 26, 1890 (supra), éiveulae of February 6, 1892, page 12, will be a suffi- 


cient guide and should be followed in cases arising in your district — - 


where affidavits and final proofs are made before a United States court 
commissioner as pr -ovided by this section of the act. And you will 


require of such commissioner evidence of his official character, and his 


‘signature with evidence of the genuineness thereof. Such piece to 


consist of a certified copy of his commission or order of appointment — | 


from the clerk of the court in which the appointment was made or a 
- certificate from such clerk showing that the person was duly appointed 
- commissioner, and also his cer rtificate as to his signature with his seal | 
of office attached. : —_ 
- When such evidence is meee od at your office, you will mane a ‘note | 
of it for further reference and forward the same to this office, a 
The third and fourth. sections cdo not appere to call 1Or remark j in this 
- communication. , . 
| vey respectiully, ; | | S. WwW. Lamornvx, 
_ | a | Commissioner. 
“Approved: i 
HOKE SMITH, 
ares 
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_(PusLto—No. 107. i- 


ee AN ACT Granting chief ee of United States courts in Territories power to appoint commis- 


sioners to take proof in land cases, and so forth. 


Be it enacted if the Sita and House of Ran esentatives of the United Staton ay Amer- 
toa in Congress assembled, That the chief justice of the court exercising Federal juris- 
diction in the Territories shall have power to appoint commissioners in the several 
judicial districts, to be known wheu appointed as United States court commissioners, 

Src. 2. That said commissioners shall have power, and it shall be their duty on 
application by proper person, to administer the oaths in preliminary affidavits and 
final proofs required under the homestead, pre-emption, timber culture, and desert- 


“land laws in their respective districts, in like manner as provided for in reference to 


United States circnit court commissioners, in the act of May twenty-sixth, eighteen 


‘hundred and mney: Twenty- saa Sip ule at Large, page one hundred and, 


- twenty-one. 


Sue. 3. That no commissioner shall be appomted who; resides within thirty miles | 


of any local land office, nor shall any. commissioner be appointed who resides within 
a ay niiles of any other commissioner, _ 


Suc. 4. That this Act shall take effect from its passage. 
: Spproved, March 2, 1895. 


OKLAHOMA TOWN LOT—OFFICER. | 


MILLER wv. BARNES ET AL. 


_ A purchaser of a possessory interest in an Oklahoma town lot, who is. at snch time 


and at the date of the townsite entry receiver of a land office, is seasquabted 
thereby from acquiring title to said lot. : , 


es - Secretary Smith to the Geimedionar of the General Land Office, Arai 


81895. (GB. G) 


: The property involved herein is lot 10, block 47, Guthri je, Oklahoma, 
and the case is before me on appeal by O, M. Bards and J. W. Miller 


from so much of your office deci: 81011 of oe 26, 1894, unfavorable to 


their respective claims. 


The decision. of the townsite board ee a three-fourths interest 
in said lot to the defendant Barnes, and a one- -fourth interest therein to 
the defendants Orren V. Hays and Ida L. Hays jointly. The decision 
of your office appealed from, and here co mplained of, reversed the action 
of the townsite board, and awarded the three-fourths interest therein 
to the plaintiff Miller, for the reason, as set forth in the opinion, that 


“On August.5, 1890, the date of the entry of said townsite, Miller was 


an actual occupant of a portion of the lot in controversy, under a claim 


of right, and the claim of Barnes to an undivided three-fourths interest 
in the same being invalid, said interest is awarded to Miller.” 


- Your office decision favther: moclifies the decision of the townsite. 
board, in that it gives to the defendant Ida L. Hayes alone, the one- - 
fourth interest that had been awarded to the defendants Orren Y. Hays 


; per Ida IL. Hays ee 
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‘The een of entering the Territory in violation of ‘law and the oe 
| President's proclamation, is an issue inthis case. ButIconcurin your ~ 


office decision, in that it holds that the defendant Barnes is disqualified -— | 


from acquiring title to public lands in Oklahoma, by:reason of his 
being receiver of the Guthrie land office at the time he became inter- 
ested in the property in contest, by purchase of a possessory right, at 


“the time said town was entered by the townsite board. The aesven oe 


of “soonerism” need not therefore be considered. - | 
LI concur in the conclusions reached by your office, and the decision — 
| appealed from is affirmed. | 3 


CONFIRM ATION—SEC TION 4 ACT OF MARCH | 3, 1891. 


CASTELLO V. Bonnte (ON hae, 8 cele aoe 

a re vie 

Where's aD. ee has been canceled without due notice thereof to the cee ns or his | 
transferee, and the land covered thereby entered by another prior to the act of - 
March 38, 1891, and said transferee invokes the confirmatory provisions of section © 

‘T thereof, the claim of the intervening entryman is subject only tothe right of 


said transferee to show that the entry under which he claims was improperly _ 


f canceled; forif properly canceled it can not be confirmed in the pence of the — 
adverse SnEny. subsisting at the passage of said act. 


. aa y Smith to the Commissioner of the aera Land Office, Aprit Z 
we | eo re 7. 12, 1895; ae (J. L. sce) 


' The Boston Safe- Deposit and Trust Guiana: claiming to be trans-. 
feree of William Bonnie, has filed a motion for review of departmental 
decision of October 11, 1892-(15 L. D., 354), in the. case of Patrick - 
Castello v. William ‘Bonnie et al. involving the pre-emption cash entry 
‘made by the latter for the SE. + of the NE. 4 of Sec. 30, and theS.4 
of the NW. 4 and the NE. +4 of the Sw. 4 4 of eG: 29, T. 59 N., BR. 17 W., 
| Duluth eee district, Minnesota, | i ar ee ee ae 
‘The entry was: made August 19,1882. Upon a report by a special — 
: agent of the Department that it had been made in the interest and for ; 
the benefit of a lumber company, the entry was canceled on June 15, 


| 7 1883. Notice was sent to the entryman at his last known post office. | 


. address, but he did not respond. On August 20, 1883, John Comstock, | 
Claiming to be a transferee of Bonnie, applied for a hearings: which was. 


granted, and finally had in November, 1888. On February 8, 1889, the 


local officers rendered a decision adverse to Bonnie, and pscommmonded: i 
the cancellation of his entry. (It had actually been canceled, however, . 
on the report of the special agent, five years and eight months before), : - 
~ From the above decision of the local officers, Bonnie’s transferee, Com-" 
stock, on March 30, 1889, filed an appeal to your office. = 
_ Long prior to the last named: date, however (to wit, on July 29, 1885), se = 
— one Patrick Castello had made homestead entry of the land, nal had. —s 
‘commuted i the same to cash on August Bs 1886. | ; 
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On March By 1891, an act was. paased confirming entties of a eee _ 


| : ; cian in the hands of transferees. On June 16, 1891, the Boston Safe-— 
. . Deposit and Trust Company, claiming to be a snoeheaeee of the ©. N. 


~ Nelson Lumber Company, which had purcesed the land from Com- 
stock, applied to intervene. _ 
On October 23, 1891, your office held that Bonnie's entry had been 


canceled illegally -(beoanise without notice to him), and should be rein- 


stated; hence that the transferees could properly claim its confirmation 


| under section 7 of the act of March 3, 1891 (supra); and furthermore | 


that, as two entries of the same land at the same time were not pan mis- | 
. ‘ sible, Castello’s entry must be canceled. 


From this decision Castello appealed, contending t unee Bonnie’s entry 


_ _ was improperly reinstated. : 7 


The Department on October at, 1892 affirmed the decision of your © | 
office in so far as it held that the. mancollation of Bonnie’s entry on the 


report of a special agent, without notice to the entryman, was improper; 


but held that, as Castello had an entry of record, he should be allowed , 
to show cause why it should not be canceled. | 
Under a rule laid upon him to show cause as above, Castello inate 

| “affidavit, on information and belief, that Bonnie’s entry was made in 
the interest of the C. N. Nelson Lumber Company, and that said. com- 


pany was not therefore a bona fide purchaser; further, that the Boston 


Safe-Deposit and Trust Company took its mortgage charged: with the 
_ knowledge of the fact that Bonnie’s entry had: been canceled for nearly | 
two years, and that consequently it was not a bona Jide incumbrancer 


= within the meaning of the seventh section of said act of March 3, 1891, - | 


and he asked for by v hearing at which he might show that such was the 


2 fact. 


— Your office considered this answer insufficient, and by decision of 


- February 10, 1893, held his entry for cancellation, and denied his — 


application for eu foaaoe | 
_ Castello appealed to the Department, which, on 1 August 11, 1894 
_ (unreported), modified, the decision of your office, & and directed that the - 
case be remanded to the local office for a hearing upon Castello’s alle- — 
7 gations above set forth, “and upon any other char ge that may be then 
presented tending to show that Bonnie’s entry was properly canceled, 


and that the entry of Castello was properly allowed.” 


_. Now comes the Boston Safe-Deposit and Trust Company, and moves : 
- for. a review and reconsider ation of said departmental decision, | ‘in 
so far as it modified your office decision: (of Pray. 10, 1893,) and 


ordered a hearing. 


~ The controlling question in is case is, whether Castello could acquire 
a right to the land in controversy, by his entry, i in view of the fact that 
the cancellation of Bonnie’s entry was improper, by reason of the fail- 


cure of the land office to give the prior entryman or his transferee notice 


LOE: such action. It is conceded that such cancellation without giving aa 


! 
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such notice was improper; and to all intents and purposes, SO far as. 
the transferee is concerned, it may be considered as an existing entry, 


But the reinstatement of the entry on the record could give the trans-  — o 


' feree only such right as he would have had in case notice had been — ot 


_given—to wit, to show that the entry of Bonnie had been improperly | ae 


canceled.. The contirmatory provision of the act of March 3,1891 was _ 
not intended to defeat the rights of a bona fide settler who had made 
entry of the land after the cancellation of a prior entry. Castello’s ~ 
entry, having been made prior to the passage of the act of March 3, 


1891, and existing at the ‘date of said act, was subject only to the right = : 
of Bonuies transferees to show that Bonnie’s entry had been improp-. 


_ erly canceled; and if it had been properly canceled, the act of Marcel 
8, 1891, would not confirm it in favor of the transferees so as to defeat — 
‘the riohits of Castello under his entry, subsisting at the date | of ne ‘ 


-. passage of the act. _ 
The questions presented by the eos for review were e fully consid: ee 
ered in the decision sought to be reviewed, and ho reason appears for - 


disturbing said decision. — 


- ~RAILROAD LANDS—ACT OF SEPTEMBER 29, 1890—HEIRS. 
TOBIN v. RORKE. ~ 


The right to perfect title conferred by section 3, act of September 29, 1890, upon 
licensees of a railroad company, descends to the heirs of the licensee, and may be | 


' properly asserted by the administrator of the decedent’s estate for the benefit of — a 


the heirs. 


Seoretary "Yy Smith to the Commissioner of the General Land ortee, Aprit | 
| 12, 1895. (BE WD 


 SraTemEnT.—Lot 4, Sec. 7, T. 6 N., RB. 36 E.,in the State of Wash- 
ington, was included in the eeaut to the Nor thern Pacific Railroad Com- _ 
pany, mdi in that part that was forfeited by the act of Congress of Sep- 


tember 29,1890. 26 Stat.,496. Patrick Rorke settled onitin1872,and _ | 


_ resided on and cultivated it continuously from that date until 1887, aia ; 
 hedied. He was a citizen of the United States, and in his lifetime had 
— two instruments of writing from the Northern. Pacific Railroad Com- — 
pany, in which he was given the first right to purchase the said tract 
of land from that company whenever it acquired title to it. From the 
date of his death his heirs and legal representatives continued in pos- 
~ session, and were in possession when the said act of Congress was passed, — 
when contestee’s homestead entry was made, and also when this contest. _ 
was initiated. The contestant, Henry G. Tobin, isadministrator of the 
estate of the said Patrick Rorke, and the contested, John P. Rorke, is" 


hisson. He left surviving him his wife and six children. This son John: 


and one daughter are over the age of twenty-one years, and the other | 


ens ee - "DECISIONS RELATING TO ‘THE PUBLIC ‘LANDS, 


a ¢ four, two of whom are girls, and one of them feeble- minded): are minors, _ | 
and their mother also is now dead. On the 22d day of May, 1891, this 7 
game son John gave notice in writing, over his own signature as adnan: | 


; -_istrator, presumably of the estate of his mother, Bridget Rorke, that the 


i said estate claimed the land in controversy, and would enter and pay 


for the same within the time allowed under the said act of Congress. — 
- Thecontestant was appointed administrator March 19,1892, and the con- 
_testee made his homestead entry of the land September 30,1892. The 


. gontestant, as administrator as aforesaid, filed application to purchase 


| for the benefit of said heirs February 2, 1893, alleging that they were 
— occupying and in possession of the land ander license from the Northern 
Pacific Railroad Company to their father at the date of the passage of 
the said act; that prior to contestee’s entry. they had given notice of 
intention to purchase; and that his said entry was made with intent to 


_ defraud the other heirs.. On the trial of the contest the register and 


receiver held the entry for cancellation, and the contestee appealed. 
The General Land Office affirmed. the decision of the Beet and 
receiver, aud he appealed to the Department. | 

OPINION. —Counsel for contestee argues, first, that the contestant, aS 
administrator, has no authority to contest his entry, or to purchase the 
land; and, second, that the right to purchase, given by the said act of 
Congress, to the occupants of the forfeited lands, under license from the 
Northern Pacific Railroad Company, does not extend to the heirs of 
such licensed occupants who were deceased at the date of the passage 
of the said act. Neither of these arguments is well taken. It is true 
that an administrator has no authority to. submit final proof of home- 
stead entry. But this case is more nearly analagous to a pre-emption, 
and. in that class of claims administrators had express authority to 
take all necessary steps to complete the entries of.their intestates. In _ 
the case of Reith v. Niles, 19 L.:D., 449, which was. similar to this, 
except that in that the occupant was living when the act was passed, 
the Department held that: | | | 
— The right to purchase forfeited railroad lands ander section 3, act of saseeaier 
29, 1890, by persons holding under license from a railroad company, is inheritable, 
and may be exercised by an administrator for the benefit of the estate, where, under 


the local law, he is given the coum! of the real and personal eee of the 
deceased. 7 . , 


And Sec. 1041 of the Statutes and | Codes of Washington declares that: 


_ The executor or administrator shall take into his possession all the estate of the 7 


deceased, real and personal, and collect all debts due to the deceased. 


And the supreme court of the State of Washington. has held that | 


“the administrator takes entire charge of decedent’s estate, whether it | : 
passes to the heir by descent. or otherwise”, | Wash., 104; and. that 


| ‘anything of value susceptible of exclusive possession is property, such 
aS an inchoate title to a pre-emption ae ca should be adininis._ 
tered.” 2 Wash., 58. | Ps | 
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Ae 


es it is seen that. the ddaiinistrator not only has authority to pros- ; : i 
~ ecute the contest and purchase the land, but that itis his imperative ~ v 
. duty to do it. As to contestee’s entry, the testimony. is convincing that 


it was made with intent to defraud the other heir ey and should be call- | 
celled. | ? 


The decision of the General iand Office is aiemed. -Contestee’s ee 


entry will be cancelled, and contestant, as administrator, will be allowed. 2. 


to purchase in the name of all the heirs of. the said Patrick Rorke. : 
_ Lhe papers in the case are » herewith returned. | 


SURVEY-MEANDER LINE OF LAIKE. 


WATSON EH. BROWN. 


. “The la land imine between a properly established meander line of a lake and the shore 9 : 
line of the water is not unsurveyed jand, but forms: an eon of the aa) acent aos: 


sub- division, 


Secretary Smith to “the Connaisione. of the General ind Office, Apr il 


12, 1895. (GG RB) | 


AWitas your office letter “HK” of November 29, 1893, is tr ansmitted the 
coor of Watson H. Brown from your office decision, dated September - 
27, 1893, denying his application for the survey of a tract of land 
* alleged ‘6 be situated in the northwest corner of Sec. 20, TP. 2 N., R. _* 

4 2%.,W. M., Olympia land district, Washington. | | 
| It appears that a similar application was made by the same person — 


in 1891, and, upon consideration thereof, your office on October 3d of = 


that year recommended that the application be disallowed, and upon 
' reference of the matter to this Depar tment, the action of your outce: was, | 
concurred in, on January 29, 1892. 7 | 


As an explanation for iis. second application, it is mlleoed: that the | 2 
‘fasts in the case were not properly alleged or presented in the first | 


application, “and were evidently not betore any. of une omcers who 
investigated the matter.” | 

The area of the tract is only 2.12 sorssald in the applivation and: 
affidavit it is alleged that this tract lies upon the shore of Lake Union—a _ 


_ navigable body of water—and is about thirteen feet above highest water __ 


mark, not subject to overflow, and is fit for agricultural purposes; that — | 
— the eae cneation of the shore of the lake has not materially changed 


since the original sur vey of the water front of adjacent lands; that said - 


land was-at the time the applicant settled thereon covered with brush 7 


and timber, there being trees upon said land seven feet in diameter; — | 


that the land is bounded on the west by a tangent line, onanenne 


the east line of section 19, township 25 north, range 4 east, established | 


by the United States surveyors, mar ked by monuments on the gr ound, 
and described in the field notes of said surveys; on the north by a éati- | 
gent line constituting the southern boundary of section 17, township 25 2 
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north, range 4 east, and on . the at and south by the shores of Tare . 
: Union; that he settled on the land May 21, 1888, has continuously 

- resided thereon. since that date without interfer ence or objection. from | 
any one. | | 7 

. The questions of the area xe the land, what it may have upon its sur- 


: a face, the residence thereon of the applicant, and the non-interference 
. onthe part of any one in his alleged rights, are immaterial, except j in 


showing his good faith in the presentation of such other facts as mee 


-. warrant the favorable consideration of his application. 


The question is wholly one of jurisdiction. Ifthe land has been sur- _ 
veyed, or if, under the law, it-has passed to another, the Pepathtents is 
without power to direct its survey. > 2 : : 

_ In the survey of lands bordering on streams, lakes, ete, it often hap- | 
~ pens—indeed, it is the rule—that the shore line of the str patil lake, ete., 


, is not identical with the actual or meander line run, ‘The irregularities - 
or sinuosities of the shore lines render ; an absolute, accurate survey and 


- measurement of the uplands adj acent thereto impr acticable,if not impos- - 
sible. It results, therefore, that there is often a strip of land between 


ve the actual line run and the margin of the stream, lake, etc., but it does _ 


not follow that the line so run marks the boundary of the lot or tract of — 


-. land surveyed and measured; on the contrary, such tract extends to 
the border of the water, and may actually contain a greater (or less) — 


amount of land than the actual survey indicates. If, however, the gov- — 


ernment survey shows that a line is run without any reference to the _ 


shore line, and with no intention of measuring, to the water, the full or 


_-- approximate amount of the adjacent lands, and: a strip is lett between _ 
_ such line and the margin of the water, the survey is not complete, and in - 


a such case the government may, on discovering the omission or neglect, | 
callse the strip to be surveyed and dispose of it. | 
_ Upon the northern border of Union Lake, a body of water of irregu- : 
lar shape and containing an area of two or three square mules, is situ- 
ated the tract of land survey of which is applied for. : 
The survey shows a tract of land in the northeastern part of section 
19, in said township; this tract has twelve acres, is m marked lot 1, and | 


ms ids adjacent to the lot in question, which is alleged to be in section 20, 


If the section line between sections 19 and 20, as actually extended, | 


: : = was intended for and actually run as the meander line of the lake, fiien 
there is no unsurveyed land left in the northwestern corner of said sec- 
tion 20. True, in running that meander line there may have been 


small tongues, strips, or. ‘projections of land extending eastward into 
the lake, which would be in section 20; but from the foregoing consid- _ 
| erations, such strips or projections are proper adjuncts of lot 1, which, 
in such case, would have its entire eastern border bounded by) the lake, 


and not by the meander line. 


From the field notes of the public survey, your office finds that both | 
the section and meander lines form the east boundary of oe I, in Sec: 
mon. 19,” | . : 
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: On: Q waeerals re- Ses mintion of nr field moles a copy of hich: is — ce 


) found in the record, also an. examination of the field notes of the sec. 


tion line between sections 17 and 20, it is seen that your office is correct. — <a 


Without denying the averment that there may be a small strip of é 
. Jand in the northwestern corner of section 20, it must be held that such — 


strip, if any, lies between the meander line of the lake and the lake’s — : 


margin; that the meander line of the lake coincides with the section 


line between sections 19 and 20; that the point marking the common. _ | 


- gection’ corners of sections 17, 18, "19 , and 20 is also the point on or near : 
' the lake which is in the line railing its true. meander. That being 

| true, . lot 1in section 19is bounded on the east by Union Lake, and there | 
is no land in the nor eiwestorn part of section 20 ere to pores and 
disposition. 

It follows that the decision appealed from is right. The same is, | 
ateretore) affirmed, eo 


——— 


* 


a CAMERON ¥. Kine. 


Motion for review of departmental decision of Mareh ol, 1804, 18 eee. 


; | 1s; 317, denied ae ee Smith April 12, 1895. 


. CON TEST—HEARING—SETTLEMENT RIGHT. 
SOMERS v. FEUER (ON REVIEW). 


iarendia: action of the local office : in Saening a hearing should not be permitted to 
oatea the right of a settler to show the facts with respect to his settlement claim. | 


| Seoretarg y Smith to the Does aes of the General Land Office, Aprit _ 


12,1895. (BW) 


“i have considered the motion for acded with your office letter of 


_ March 19, 1895, for review of departmental decision of December 18, 


1894 (19 L.’ D., 507), in the matter of the case of Wm. J. Somers v. 
- Ernest Heuer, davolene the NE. 4 of See. 18, T. 120 N., RB. 51 W., 7 
Watertown land district, South Dakota. — 

_ The Jand in question is a portion of that ‘esiietly comprising the 


Sisseton and Wahpeton reservation which was restored to the public. | 


- domain under the President’s proclamation of April 11, 1892, and 
_ opened to settlement and entry on and after noon of April ik 1892. _ 


On April 18,1892, Heuer made homestead entry of the above described te 


tract and in his affidavit alleged settlement on the land one and. a halt a 
 Ininutes past twelve o’clock, noon, of April 15, 1892. | ~ 


On the following day Somers applied to enter the same land ee in | 


his affidavit alleged settlement two and a@ half minutes past noon of 
: ae 15, reve: | | 
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The local officers thereupon ordered a cars citing both nittieat to 


een before their office, and upon the day set in the notice Heuer : 
_° entered a special appearance for the purpose of moving that the case 


_ be dismissed, no formal contest having been filed against his entry nor * 
any allegation of prior settlement to that alleged. in his affidavit paying | 


‘Deen made by Somers. — 


~ The motion was overruled and the case proceeded. with. | 
_ Upon reviewing the record made at said hearing the local officers : 
found that Somers settled as alleged, and further, that it appeared that 
Heuer was born in Germany and that he did not declare his intention 
to become a citizen until April 18, 1892, subsequently to the time of his 


‘a settlement, as alleged, and that. he was, therefore, not qualified to 


acquire any rights by settlement prior to said declaration of intention 
and therefore recommended that his entry be canceled, with a view to 
the allowance of the application of Somers. © : 

- Upon appeal your office decision reviewed the case ‘and found that 
the local officers Should have granted the motion to dismiss. filed by 
Heuer, but as the record failed to show that he was duly qualified at 
the time of his alleged settlement, the decision of the local officers was 
sustained and Heuer’s entry was held for cancellation. 

From said decision Heuer appealed to-this Department resulting in 
the decision of December 13, 1894, supra, in which it was held that 
- Heuer was qualified, for the reasons stated, to make entry at the time 
of his alleged settlement, and as his motion 16 dismiss should have been. 
granted the proceedings had under the notice issued by the local officers 
were dismissed and Heuer’s entry was permitted to stand. 

In the motion to review now under consideration Somers alleges that 
in reality he was the prior settler and that he is sustained in that claim 
by the record as made in the hearing had before the local officers, and 

- that if the contest be now dismissed. he will be pee of his eee 
claim. by a mere technicality. | 
From a review of the matter Iam elearly of the opinion that if Somers 


was in reality the prior settler, that- he should not be deprived of the 


rights gained by his prior settlement by reason of erroneous action of 
the local officers in ordering the hearing in the manner as described, 
‘but as the record as made at said hearing does not appear to have been 
- considered either by your office or the local office, upon the question of 


_- fact as to which of the parties was the prior settler; and further, as the 


‘record was made over the protest of Heuer and in the irregular manner 

that it was, I have to direct that the testimony taken at said hearing be 
- returned to the local officers; that a new day be set, notice of which 
- shall be given both parties, at which they will be permitted to introduce © 

any further testimony desired supplemental to that heretofore offered,. — 
and upon the record as thus made, the local officers will consider aad : 
determine. the question as to which of. the Parnes? is. shown to have 
been the prior settler. 
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“Right of appeal: should Se given ae their decision to your roffee, ao 


and. the case thereafter disposed of in the usual manner. 


Departmental decision of December 1 1894, referred to is accord 7 i 


ears mocaneds 


"HOMESTEAD CONTEST-LEAVE OF ABSENCE—IMPROVEMENTS. 


QuEIN v. LEWIS. 


A leave of absence, regularly g eranted by the local office and not disapproved by the | 


- General Land Office, serves to protect the settler while in effect, and his absence — 
_ thereunder does not afford any ground for a presumption against his good faith. | 
An allegation to the effect that the evidence on which a leave of absence was obtained ~ 


' is false and frandulent, must be eEtBae ely established to warrant favorable - , 


action thereon. 
The failure of a homesteader to make a living on his land is not i eeaely any evi- 
dence of his lack of good faith. | 2 
The homestead law does. not define the character or value os the improvements a 
required at the hands of the settler. ; 


: Seoretary Smith to the Commisstoner of the Cael Land Opec, pee : 
| 12,1895. | | (BW) 


" Srarmment.—This contest was br ought by: William B. Quein to can- 
cel Jefferson Lewis’ homestead entry of the W. 4 of the NW.iand the _ 
W. 4 of the SW. 4 of Sec. 21, 1.7 S., RB. 65 W:, in Denver, Golorad®; 
The register and receiver He ihe soiitests and the contestant 
appealed to the General Land Office. The General Land Office reversed — 
— the register and recelver, and held the entry for cancellation, and the 
Claimant appealed to the Department. 


_ Lewis first purchased Maddigan’s relinquishment of honiesiena entry | 
of the land in question, and the improvements thereon, paying him |. 


$125 therefor, and made homestead entry of the land himself, March 
_ 22,1890. The improvements at the time consisted of a house twelve by 

- twenty-six feet in size a small out house, and some plowed land, vari- 
ously estimated ‘at from 3% to.7 acres. In August Lewis moved his 
family into the house and lived there with them until in May, 1891, but” 
being aminister of the gospel, and pastor of a church in Denver, he 


‘spent Saturday and Sunday of each week in that city. During this ao | 


actual residence upon the land with his family, he built an addition to 
the house, doubling its size, otherwise improved it, enclosed it with a 
wire fence, dug two wells, got out about three inanidned fence posts, 
enough to fence the entire tract, and made some other small improve- _ ; 
-Inents, the whole, including those purchased of Maddigan being vari- 
ously estimated by the witnesses as worth from $200 to $456. > 
- During this time he also cut seven thousand and seventy feet of saw 
. logs on the land and had them sawed into lumber. He used about a 
three thousand feet of this lumber in enlarging the house, and sold the — 
remainder, about four thousand feet, for a little less than the Ex peuee 
of eee sawing and hauling the whole. - | 3 
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In rey 1891, the ee ence of his church aimated him fp om. vniees 
to the town of Hygiene, and he applied for leave of absence for one — 
year, which ‘the register and receiver granted. In this application he _ 
a so oscribed the above enumerated improvements, and also represented 
— that they had cost him about $225; that he had got possession of the 


' land too late in the season to raise a crop, and that it had become | 


- necessary for him to be absent from the land to earn a living for him- 
_ self and family; that his family consisted of his wife and five children; 
that it was his desire and intention to improve and hold the land, and 


that he did not wish to jeopardize his rights by his enforced absence © 


| therefrom. This application was supported by the affidavits, in due 
- form, of two witnesses. The leave was granted, to be in effect from — 
‘April 24, 1891, to April 24, 1892, and in May following the claimant 
went with his family from the land to the town of Hygiene. Two beds, 
the cook stove, a table, two chairs, some cooking utensils and two bar- — 
rels of household goods were left in the mene: and they | were still there 
at the beginning of this contest. | 
On the 15th of April, 1892, the claimant applied for leave of absence 
for another year, reciting substantially all the statements that were con- 
_ tained in his first application, and also representing that he was unable 
to make.a support for his large family on the land, or to obtain employ- 
ment near it; that his position as pastor of the church at Hygiene was 
sufficient for the support of his family, but that during the winter they 
_ had been attacked by la grippe; that one of his children was still quite 
Sick, and that he believed there would be great risk to the child’s life 
to i to move it back to the land, and that to return to the land at that 
time would entail upon him the ions of his pastorate at Hygi iene, his only 
means of support for himself and family, or the heavy expense of trav- 
eling back and forth between the two places, which would make it 
- impossible for him to save up enough money to take up his residence 
on the land the next year. This application was also supported by the 
affidavits of two witnesses. The leaye was granted, to be in effect from 


April 24, 1892, the date of the expiration of the first leave, until April 


24, 1893. ‘The oranting of both of these leaves of absence was promptly 
reported to the General Land Office by the register and receiver, a : 


# were not disapproved. 


On the 6th of September, 1892, iielics was pr ior to the Soiaton r 


- : the second leave of absence, Quein filed his affidavit of contest. maak | 
ting the mere formal parts, the affidavit i 1S as folows— — | 


That the said Jefferson Lewis has not in good faith complied with the requirements | 
of the homestead law; that he has not established a bona fide residence upon said — 
tract; that he has saltivated no portion of said tract; that the leave of absence 
obtained by him on the 24th day of April, 1892, was sbtained by fraud and through 
the agency of false affidavits; that said Lewis has cut and. removed from said tract 
~ about 5000 feet of lumber, and has sold and disposed of the same, and that said Lewis 
nee in no manner improved the tract since the eranting of his first leave of absence. 
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Gaon: this summons was issued, a day fixed for trial, and all the par- 


- fei to appear. The Sista moved to dismiss, assigning various: 


causes, all substantially that none of the separate allegations, nor all. 
of them together, stated facts sufficient to constitute ground for contest..: 


7 The motion was overruled, and the claimant then moved to strike out 
the first, third, fourth and fifth allegations, assigning substantially the | 


same causes set up in the motion to dismiss. The motion to strike was 
also overruled; and after hearing the evidence and the argument of — 
counsel, the register and receiver found for the claimant and dismissed — 
the contest. The contestant appealed, and upon review of the case,’ 
the General Land Office found that the claimant would not have applied. 
for either of the leaves of absence if he had remained in charge of the, 
pastorate at Denver; that his removal from the land under the circum-. 
stances shows that he had not maintained a bona fide residence, and that; 
his inability to make a living on the land does not excuse him, because’ 
that inability was well known to him before he made the ete Upon. 
. these findings the General Land Office reversed the district land eee 
and held the entry for cancellation. 

OPINION. —These findings, and the conclusions based flier eon, are erro- 
neous. Whether the claimaut would have applied for leave or not, if he 
had remained in charge of the church in Denver, is immaterial. The | 
- fact is, as shown by the testimony, he was in charge of that church when 


he made the entry, and continued to serve it, and also maintained actual. 


residence upon the land, and did not apply for leave of absence, until 
he was unexpectedly transferred to the church at Hygiene, a church 
too remote from the land for weekly trips between. And the Depart-. 
ment cannot find from the testimony ‘that his removal from the land 
_ under the circumstances shows that he had not maintained a bona fide 
residence” thereon. On the contrary, the proof shows—indeed, itis not 
denied—that he established actual residence upon the land with his 
family in August, 1890, five months after entry, and remained there 
- until granted leave of apaeude in April, 1891, eight months, and that 
_ the leave was renewed and continued in force until the filing of this. 
contest. In determining this case it is not deemed necessary to express 
an opinion as to whether the grounds stated in the applications clearly 
entitled the homesteader to the leaves of absence or not. They were 
_ deemed sufficient by the register and receiver, and the leaves granted: 
thereon were not disapproved by the General Land Office; they had not 
been revoked, and the Department could not hold that they did noty 
‘protect the homesteader so long as they remained in effect. Sec. 3, 
Chap. 381, act of March 2, 1889, 25 Stat., 854, says—“And such settler 
so granted leave of absence shall forfeit no rights by reason of such 


absence.” And then, with evident design to make the meaning of this: 


clause unmistakably clear, a proviso is added as follows—“ That the — 
time of such actual absence shall not be deducted from the actual resi- | 
dence required by law.” | | 
12781—VoL 20-——21._ 
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It would be at variance with these expr E88 , provisions of the law, 
inconsistent. with the liberality of its spirit and intent, and unjust to 


the settler to erant him leave of absence and then take his absence | 


thereunder as the basis of a conclusion of his lack of s00d faith. 

Lewis established his actual residence upon the land within the time 
prescribed by law, and up to the filing of this contest his family had 
not resided elsewhere a single day, vaneel under the leaves of absence 
above cited. 

The Department does not overlook the alleg ations of the contestant 
that the representations upon which these leaves of absence were 
granted were false and fraudulent, but the burden was on him to estab- 
lish his charges by proof, and this he signally failed to do. 

Nor does the proof show that the settler claims “that his inability 
to make a living on the land excuses him, or that such inability was not 
known to him before he made the entry;” but his plea is that he could 


hold his pastorate in Denver and at the same time, and with the emolu- 


—- ments thereof, support his family and maintain actual residence upon . 
- the land; that he calculated on holding that position, and that bis 
transfer: thereft om to a church beyond his reach from the land was 
wholly unexpected, and the proof shows, or tends to show, that all this _ 
was true. Moreover, the law does not require the homesteader to — 
“make a living” on thé land, and his failure to do so is not necessarily. 

evidence of his lack of good faith. The only requirements are that he — 

shall in good faith actually reside upon and cultivate the land; and 
even these requirements have been modified: by the leave of absence | 
act, supra. In this case a great. deal is also said as to the character and — 

_ value of the inprovements on the land. All that is irrelevant except _ 
‘In determining the question of the homesteader’s good faith. The law 
does not prescribe or define the character or the value of a single 
improvement. The homesteader’s domicile may bea bark lodge, wu tent, 

a dugout, a log hut, or a palace, and his farm may be a few acres, or the — 
entire one hundred and sixty. Actual residence upon and cultivation — 

of the land, the making of it his home in reality, and not merely in pre- 
tence, constitute the small sum named in his bond, and that much he 
must render in all cases, though the time therefor may be extended 
under the leave of absence act; but in no case can anything more be 

exacted from him. | 
The decision of the General Land Office is reversed. 
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a OF TIME YOR PAY MENT—CASES MADE. SPECIAL. 
PARKER Vv. BROWN. 


Sn all app ninatious for extension of time for payment under the joint resolution of 
September 30, 1890, the cases should be treated as special, to the end that the ~ 
smallest possible time may anes from the diate of the appucauon to the final 
judgment thereon. . 


Secretary Smith to the Crimacigie: of the Gener al Land Office, April 7 
12,1895, (G. C. B.) 


On October 27, 1892, Parker V. Brown submitted his final pr oof for 

the W.$ of the NE. i, the NW. 4 of the SE. 4, Sec. 10, Tp. 14 S., BR. 
.88 W., Wa Keeney, Kansas. He filed his declaratory cereear March | 
23, 1887, alleging settlement two days prior thereto. His final proof 
Shows sontinnods residence from date of settlement, —_ improvements — 


As sample to show good. faith. 


On October 29, 1892, he applied for an extension of time for the Mea 
of one year, iu which i make payment, under the provisions of the joint 


resolution of Congress, approved September 30, 1890 (26 Stat., 684). 


His application, with his final proof (found by the local officers to be- | 
Satisfactory), was transmitted to your office, and on January 3, 1893, you 
rejected his application, and advised him of the usual right of appeal. — 
Thereupon he applied to your office for a review of said decision. 

_ Your office, on April 19, 1893, denied the motion for review. From 
that judgment he appealed to this Department. He fails to specify in 
what particular your office erred, but states, generally, that “at no time 
_ prior to. the date of proof, or at date of proof, didhe ... . have 


sufficient means or ability to obtain the means (money) to make the pay. 


ment of entry fees for said pre-emption.” The appeal might, therefore, 
be dismissed under Practice Rule 90. An examination of the facts set 
forth in the petition, however, shows that the decision appealed from is © 


 gxight, and the same is therefore affirmed. 


It will be noticed that claimant applied for an extension of time for © 
one year; his application could not be favorably considered’ because of 
the absence of facts, the character and extent of which must be fully. 
shown to authorize favorable action under the statutes and regulations. 
By his appeal, motions for review, etc., he has succeeded in postponing 
the payment for the land for a pariad of two years and five months, © 
when he only applied for one year. In other words, he has accom-. 

plished more. by his appeals from the rejection of his application than 
he asked for in the application itself, or that the law provides for. This 
practice should not longer be tolerated. | : 

I have, therefore, to direct that in all sanleacond hereafter made, or 
‘that may be pending, for extension of time in which to make payment, 
the cases be made special, to the end that the smallest possible time | 
may elapse from the date of the application to. that of afinal judgment 
thereon. 
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“elaianat will be called upon to make pay ment for ae adil within: 
thirty days from date of notice, and upon defanit.. his” entry will be. 
canceled. | | 


te 


McDONALD EY AL. v. HARTMAN EY AL. 
Motion for review of departmental. decision of December 21, 1894,. _ 
19 L. D., 547, dismissed by Secretary Smith, April 12, 1895. | 
DESERT LAND CONTEST—SUSPENDED ENTRY. 
FARNELL ET AL, v. BROWN. 


A siepeaiied entry does not run during the period of suspension, but it does run 
from its date to suspension, and then again, as if without interruption, from 

| the date of the order revoking the suspension to the expiration of the term. __ 

Secretar; y Smith to the Commissioner of the General Land Office, April | 
12, 1895. (E. E. W)). 


. Sra rneit. Henry A. Brown, the contestee, made desert land 
entry of Sec. 32, T. 27 8., BR. 25 E., in California, April 2, 1877. His. 


entry, with others, was suspended September 28, 1877, and remained _ 
suspended until February 10, 1891, when the order of suspension was: 


revoked, both orders being iseited by the General Land Office. On the 
15th of Angst, 1893, the contestants offered to file their joint affidavit 
of contest, alleging that “the claimant has not reclaimed said tract up | 
to date, as required by law; that all laws relating to desert land passed: 
to date, are not properly sommlied with; that said land is grassy land.” 
- The register and receiver rejected this affidavit “because the allega- — 


tions attack only the non-reclamation of the land and are premature, — 


in that three years from date of entry, exclusive of the period of sus- 

pension, have not yet elapsed.” The contestants appealed, and the: 

General Land Office affirmed the decision of the register and receiver. 
OPINION.—It was error to hold that the contest was offered prema. 


- turely. The contestee was required to make reclamation within three 


years from the date of his entry. (19 Stat., 377.) A suspended entry 
does notrun during suspension, but it does run from its date to suspen: — 
sion, and then again, as if without interruption, from the date of revoca- 
tion of suspension to the expiration of the term. The time that elapses: 
‘between entry and suspension must be counted and added to the time 
that begins to run at revocation of suspension. And, in this case, from 


April 2, 1877, the date of entry, to September 28, 1877, the date of — 


_ suspension, was five months and twenty-six days, an from F February 
10, 1891, the date of revocation of the suspension, to August 15, 1898,. 
the snite of the offering of the affidavit of contestants, was two years, 
six months and five days, and these two. spaces of time aggregate ee 
years and one day. | 


--'‘The decision of the General Land Office is reversed, and the register _ 
and receiver will be instructed to hear the ECOUNES Es 
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_ PRE-EMPTION CONTEST—PREFERRED RIGHT OF CONTESTANT. 
| DENMAN v. DOMENIGONI. 


“One who appears o lied time fixed for the Sabiriesion of pre- emption final proof and 
files a definite charge, in due form, a gainst the alleged right of entry on the part 
of the pre-emptor, pays the costs of the proceedings, and secures a favorable 
judgment is entitled to the status of a successful convertant under the act of 
May 14, 1880. | - | | 7 = ms _ 


| Seer etary Smith to the Commissioner. of the General Land Office, April 7 
12, 1895. *@s 2¢ (E. E. W.) 


On the 13th of August, 1890, the ‘ptitentee, Antonio Domenigoni, filed 

pre-emption declaratory siatsinent on lots 5 and 6, Sec. 6, T.68., Rk. 1 | 
 W., at Los Angeles, California, alleging settlement five days beiares a 
cand on the 28th of March, 1891, he published notice of his intention to &, 
make final pr oof on the 15th of May following. | 

On the 29th of April, 1891, the contestant, Samuel Z. Dennen. filed 
an affidavit of contest, mie g that Domenigoni had not settled upon — 
-and cultivated the land as required by law. He also applied to make 
homestead entry of the land himself, and tendered the fees. a, 
_ .No notice was ever issued on this affidavit, or other action taken i in 
reference to it until the 15th of May, when Demenreane came to make — 

final proot. On that day Denman filed the following protest: 

dM, Samuel Z. Denman, do hereby protest against the receipt and sufficiency of the 
‘final proof of the said Antonio Domenigoni in the above claim, and I do hereby pray 


-that my contest affidavit against said claim, filed in this office April 29, 1891, be 
made a part of this protest and considered as a protest as well as a contest horen, | 


. "The reason for this protest and the grounds thereof are stated in said affidavit and | | 


‘made a part hereof, to wit: That Antonio Domenigeni has changed his residence 
from said land and has not resided thereon for more than six months since said entry, | 
-and has never made a bona fide, settlement or residence thereon. 
| In addition to thus presenting his original affidavit of contest with. 
| and as a part of his protest, he paid all fees required of him, introduced 
witnesses, cross-examined Domenigoni’s witnesses, and the hearing 
proceeded in all respects as the trial of a contest. The register and 
ieceiver rejected Domenigoni’s proof as insufficient, and. recommended. 
‘cancellation of his pre-emption filing, and he appealed. The General © 
Land Office affirmed the decision of the register and receiver, and on 
‘the 10th of August he appealed to the Department. Then, on the 28th 


of September, and without notice to Denman he dismissed his appeal, 


_ relinquished. his Dre emption filing, and entered the land as a home- 

stead. | eG 
-: On October 4 following, ennai was notified by the register and 

‘receiver that these steps had been taken, and six days later he renewed. 
his application to make homestead oni of the land himself. His 
_-appheation was rejected by the register and receiver, their endorsement 
_ Stating: that it was because the. land had already been entered ‘by 
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| Domenigoni, and he appealed to the General Land: Office. ‘The Gen-- i 
eral Land Office held that Domenigoni’s relinquishment. of his pre- 
-emption was the result of Denman’s contest, and that, therefore, his. 


homestead entry should be cancelled, and Denman. allowed to enter.. 


| - Then Domenigoni appealed to the Department. 
- Domenigoni contends that Denman’s proceeding was. merely a pro- — 


test, and not a contest, and that, therefore, he is not entitled to the ._ 


| macferted right to enter given under the act of Congress of May 14,. _ 
1880. The Department cannot concur in this view of the case. The- 
affidavit of contest was in due form and properly verified. A contest. 
_cannot be heard without notice to the contestee, but in this case the — 
coutestee had already given notice himself that on a certain day he- 


would offer final proof. The reason for that notice was to give oppor-. 


tunity to all persons to contest, and it obviated the necessity of serving: | 
notice on the contestee that the coatestant would appear at the desig- — 
- nated time and place for that purpose. The only object of notice is to- 
| apprise the contestee of the nature of the attack, and of the time and 

place when and where, and by whom, it will be mando. In this case the 

contestee had given notice of the time and place him self, and he is pre-- 
‘sumed by law to have come prepared to meet any att ook that might be- ~ 
made on his entry by any person whomsoever. He is further estopped ~ 

from the plea of want of notice by the specific agreement between him | 
and the contestant that the contest should be tried as a protest as well 

as a contest. It is the opinion of the Department that the object of 
this—and the only object—was to waive the requirement of notice to. 
the contestee, and that the contestant did not mean to waive his pre- 
ferred right to make eutry, and did not thereby walve or forfeit that: 
right. It is also manifest to the Department that Domenigoni’s relin- | 
| quishment was the result of Denman’s contest, because the decisions in: 
two trials of that contest—that by the sodistes aud receiver, and that. 


by the General Land Office—had been adverse to him, and the Status 


of his case as then pending before the Department might well: have- 
been considered hopeless for the contestee. It has been the uniform 
rule of the Department that after the institution of a contest the pre- 
ferred right of the contestant cannot be defeated by the relinquishment | 
of the contestee’s claim. 10 L. D., 105, 302; 16 L. D., 329. It is clear- 
that the contestant meant for his proceeding to be a contest, and that 
it was, in fact, a contest, and that the agreement entered. into at the- 


- hearing was: not to reduce the contest to a protest. and thereby waive 


the contestant’s preferred right to make entry, but was merely a waiver 


a on the part of Domenigoni of the requirement of notice, his motive- 


therefor being, presumably, to avoid time, inconvenience and expense; 
that the relinquishment by Domenigoni of his preemption was the result: 
of this contest; that the cancellation of his entry was proper and ee ‘ 
and that Denman should be allowed. to enter. 

_ The decision of the. General Land Ottice 1 is affirmed. 
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| FOREST eae on ae ORDER-SCHOOL INDEMNITY. 


STATE OF. CALIFORNIA. 


| The Secretary of the Interior may properly direct the withdrawal of land from dis- ~ 
posal, in order to preserve sequoias or other large trees growing thereon, and 
where the land so withdrawn is unsurveyed, and includes a school section, 
indemnity m may be allowed the State therefor. es 


Seer etary Smith to the Ccnmenone of the General Fane ee Aprit 
18,1895. W(W. M. By 


The State of California has appealed frum your office decision of — 
August 17, 1893, rejecting certain lists of indemnity school selections. 
as follows: No. 1996 for the N. 3 of the NE. 4 and the W. 4 of Sec. 26, — 
7.12 N., R.13S., M. D. M.; No. 2018 for the SE. 4 of the NW. 4, or — 
Lot 5, and the NW. 4 of the SE. 4, of Sec. 1, T. 11 N., R. 196 E., M.- 


D. M.; No. 2245, for the 8. 4 of the SW. 4 of Sec. 25, andthe W.4 of 


the NW. 4 4 of See. 28, T, 13 N., BR. 13 E., M D. M. (embracing in the 
aggregate 639,28 pores): in lieu of Sec. 16, TT, 14.N., R. 13 sa M. D. M., 
Sacramento, California, land district. 
The questions involved may be stated as follows— 
~ On November 1, 1892, your office notified the local land office that | 
this Department, on: October 25, 1892, directed that said section 16 be— 
“reserved from public entry or selection on account of Sequoia and. 
other large trees growing thereon.” 3 | 
In: your said office decision now un der seneiderstion it is held— 


The provision in the act of Congress approved February 28, 1891, amendatory of — 


sections 2275 and 2276-of the Revised Statutes, which says .... and. other 
lands of equal acreage are also hereby appropriated and granted and may be 
selected by said State or Territory where sections sixteen or thirty-six are mineral. 
land, or are included within any Indian, military, or other reservation, or are other- 
wise disposed of by the Uuited States, . . ... is held by this office to apply 
to reservations created by an act of Congress, or by proclamation of the President 
of the United States, issued under authority of an act of Congress, or under the | 
authority vested in him as the chief executive officer of the Government, and notto —. 
a mere temporary withdrawal of lands pending an investigation as to the character 
of the trees growing thereon. 


Said decision takes the further ground, as stated, to wit: 


As to the information upon which the Hon. Secretary acted in directing the reser- 
vation of this township, or his purpose in regard to it in the future, lam not advised. 
It is probable, however, that an investigation will be ordered, and if it is found that 
said township, or the portions thereof that had not prior to the date of the order 
reserving them, been disposed of, contains sequoias, or other large trees, the preser- — 
vation of which is desirable, he may recommend to Congress, or the President, that. 
authority be given for the permaneut reservation of the same. 

But on the other hand, should an investigation be ordered and the trees found to 
be of the character indicated, or of insufficient number to warrant the attempt to | 
preserve them, then the land will doubtless be restored to-the public domain. 
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‘The nano shows that tite order reserving T. JAN, R. 13 K. M. D.M. 
(within which is embraced said section 16), is still in foros. and. thatthe | 
present status of said section 16 is, ’ that it is unsur Teen and embr aced. . 
_ in a valid subsisting reservation. 

It is held by the supreme court that the act. or or der of the head of 
a Department, within the scope of his power or authority, is in-con- 
templation of law, the act | or order of the President. Vide 101 U.S., 
p. 755, 

There can be no question that under the Pere land laws this 
‘Department had a right to order that reservation be made of said sec- | 
tion 16, for the object and purpose above stated, and that such reser- — 
vation as was made and now being considered in the case at bar, would, 
under the rule laid down in the case of the United States o. Grand 
‘Rapids and Indiana Railroad Company (17 L. D., 420) entitle the State 
of California to make selection of the lands designated in its rejected 
‘application. | | 

It is not necessary that the reservation of said section 16 be of | a 
permanent character to justify indemnity selection made by the State, — 
for under the ruling in the case of ex parte Battlement Mesa Forest 
‘Reserve (16 L. D., 190), lands embraced: within a temporary order of 
withdrawal of lands from settlement. or selection by the Department, 

with the view of creating a forest reservation, excludes from selection 
by the State, the lands so reserved, pending final action by this Depart- 
ment, gives to, or confers upon, the State (while the basis of lands in 
place is suspended from selection pending an examination of the lands — 
temporarily reserved) the unquestionable right to make selection of 
other lands, for school purposes, eaaal in acreage to the tract so 
-_Teserved. | 
The reservation, was made AS stated, by depaetaicn ea, letter of | 
— October 25, 1892, to your office, which is in the following words— 

‘Sir: ‘Upon the report, a copy of which is herewith enclosed, I have to direct that | 

you will reserve from public entry township 14 North, range 18 East, California. | 
Very respectfully, any 
| JOUN Ww, Noni, 
. Secretary 

There is nothing in the above quoted letter, however, which clearly 
shows that the order of withdrawal, of the lands embraced in said sec- 
tion 16, is of a temporary nature. | 

For the reasons herein set forth, and in view of the facts above stated, 
your office decision, appealed from, rejecting the State’s eee appli- 
‘cation for lands therein described, made November 22, 1892, is hereby 

reversed. 
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PRACTICE—APPEAL—SPECIFICATION OF ERRORS. 
MoNxrox V. GALE, 


An appeal will not be entertained in the absence of a . specification of errors ‘that 
clearly designates the errors of which me appellant eae 


Seoretar, y Smith to the Commissioner of the Generat Land Office, April 
(18, 1895. | (J. 1. P.) 


By your office letter oH of ebeanise 15, 1894, you transmitted here 
the appeal of Mattie Gale, defendant in the above entitled cause, from. 
your office decision of October 31, ey , holding for cancellation timber 
culture entry No. 6583 for the SH. 1 1 of. Sec. 33, — oN. BR. 31 W.,, 
McCook, Nebraska, land district. 

Notice of appeal was duly served on the opposite party, and the © 
specifications of error are as follows— | 


1. Said decision is clearly against the weight of he evidence introduced, on the. 
trial of said case before the register and receiver at the EM COOS Nebraska, land - 
office. 
2. Said decision is contrary to the law, and in conilict with the rulings of the © 
Department in such cases, a 
3. Said decision seems to have been based and made upon grounds and for reasons 

not mentioned in the evidence of contest filed herewith. 


‘The plaintiff files a motion to dismiss said appeal, for the: reason that 
the same does not contain specification of the errors complained of, 
as required by the rules of practice, and second, because said attempted © 
appeal is not sufficient under‘the rules of practice, citing the case of 
Underhill v. Berryman (15 L. D., 566), and cases therein referred to. : 
- In the case of Underhill v. Berryman, supra, the assigument of errors | 
AVas as follows — | | | 7 

. The Honorable Commissioner’ S decision is contrary to the evidence submitted 
in ‘is case. : 
. The Honorable Commissioner’s decision is ecnnany to law. 


; The Honorable Commissioner’s decision i is contrary to the law applicable to cases 
of this class. 


The Department held that such an assignment of. errors did not come 
within the requirements of Rule 88 of Practice, which provides that 
within the time allowed for giving notice of appeal the appellant shall 
also file in the General Land Office a specification of errors, which 
specification shall clearly and concisely designate the errors of which he - 
complains,” and so holding, dismissed the appeal. — 
It will be observed that the assignment of errors in the case of Gade. 
‘hill v. Berryman, supra, is identical in character with that of the 
defendant in the case at bar. Manifestly, the defendant’s specification — 


of errors here does not clearly and | concisely peste uate: the errors of 


which he complains. 
The apDee is therefore dismissed, with directions to close the case. 
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_ BASIS OF PATENT—OFFICIAL RECORD. 
Joun R. MAXwELu. 


| An application for a patent based on an alleged purchase of a tract will not -be 
‘granted, where, owing to the war of 1861, there is no official record of the aceee 
_ transaction. 


Secretary Smith to the Gomeanines of the General Land Office, April 
(J. I. H.) — 13, 1895, | (Pe. dS. CG.) 


It appears by the record in this case that John R. Maxwell, on July 
11, 1893, presented to your office a petition asking that patent may 
issue to him for the NW. 4 of the SH. 4 of Sec. 10, T. 6 S., RB. 3 W., 
Little Rock, Arkansas, land district, wpon an alleged entry made April 
29,1861. It seems that this matter has been the subject of prior com- 
munication between your office and the representatives of Maxwell, and 
his request had been informally denied Lape 25, 1890, by your pede 
cessor. , 

The petitioner ne for th what purports to be: a copy of the receiver’s . 
receipt, bearing date April 29,1861. This appears to be in form, is 
signed by the receiver, and menabered 14,097, 

Under date of July 27, 1893, your office called upon the local officers 
at Little Rock for a report as shown by their records of this alleged 
entry, stating that your “office has no record of an entry allowed” of. 
that date. They report under date of December 12, 1893, “that no 
application has ever been made to enter ” this land, “as shown by our 
records.” 

_ From the record I gest he fact 4 that the last entry reported officially’ 

— to your office from the Little Rock office prior to the war was numbered | 
14,025, and dated December 31, 1860, and the next cash entry in the 
series was numbered 14,026, and was made in February, 1866. Your 
office, by letter of Noveniier | 1, 1893, denied said petition, whereupon. 
Maxwell prosecutes this appeal, nieeine that it was error to hold— 

“That said entry could not: have been male under U. 8S. authority for the reason. 
that the last entry reported to this office prior to the civil war was numbered. 14,025, 
and of date December 31, 1860, and the next entry was. 14,066, and was not made 
until 1866.” | | | 

The facts are that the sSeaink: was given by a eociey appointed United States 
Receiver, as attested by the records of your office. 

In this specification of error counsel has followed the error. in your 
office decision in giving the Jast number as 14,066, when the record 

- shows unmistakably that it is 14,026. 
Mr. Sectetary Schurz passed upon this same question in 1880 (Isaac 
C, Hicks, Copp’s P. L. L., Vol. 1, p. 315), and the subject was then 
stunner ay sone into. This was a stronger one in favor of the 
alleged entryman than the one at bar, for the reason that Hicks’ origi- 
nal application was found, whereas here there is nothing presented but 
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an alleged copy of the receiver's receipt, and it is shown there i is noth: a 
ing in the records. of the local office to indicate any such entry. - 3, 
_ After reciting the facts in the Hicks case, my predecessor held that _ 


“the papers themselves ‘ “fall to make a prima facie case,” then . 
added— 5%; _- i. 


| But there is another reason for iestinidy to open these alain for further consider- 

ation. The events and settlements of the questions growing out of the war were 
political, and made, in a manner, according to the exigencies of the case, and with. 
a view to a prompt and speedy return to regular methods when again extending the: 
operation of the general laws over the lately insurgent districts. 

To this end, upon the re-opening of the district offices in Arkansas, your office, by 
letter of the 27th of October, 1865, instructed the register and receiver at Little 
Rock, with respect to these irregular unreported entries, and declined in advance to 
give them any recognition whatever. Ina matter of such importance as the restora- 
tion of intercourse and the re-establishment of the land system, it must be presumed - 
that your predecessor acted with the full concurrence and advice of the Secretary of 
the Interior, and the conclusions then reached and acted upon, have the force of stare 
decisis in the Department. , 

In those instructions I find the following: eee Herewith is a statement showlae the 
_ date of the last returns received from the Arkansas offices, and the last recorded and 

: recognized numbers of cash eertificates and R. & R. numbers of warraut locations. 

— “Tn re- -organizing and commencing the business of your office, you will begin your 
cash entries with No. 14,026, and in the same manner continue the series of warrant 
locations under different acts from the numbers’ given herewith, paying no heed to 
the higher numbers that may have been issued without authority by persons who 
renounced allegiance to the government of the United States. The attempted dis-_ 
posals of the United States public lands by other than United States authorities, are 
wholly illegal and void, and such sales cannot bé recognized by the Department.” 

A list of dates and numbers follows the foregoing. "i 

Further on, the officers were required to collect and report all practicable informa- 
tion respecting these unauthorized sales, for future reference. 

And on the first of May, 1866, the register and receiver were advised to give 6 thirty 
days’ notice to purchasers at such sales, that they would be allowed a preference 
right of purchase of the lands so entered, in order that actual occupants might not. | 
be deprived of their porsevereue without an oppor tunity to per fect their titles under 
- United States laws. | : | 

Jt is true that the claim now set up presents an apparent ee on the Un ited 
States officers before the formal act of secession. But I do not regard this as mate- 
rially affecting the question. The rebellion had already commenced. The time 
linminent, Six days only elapsed, and during that six days the duty to report the 
‘month’s returns had matured. It was not done. All appears to have been carried 


together into the movement against the legal government, and the inchoate indi- 


vidual right, if any existed, became merged into the general result, and is only now 
sought to be revived after a lapse of nearly seventeen years, and when the proper 
authorities, having the whole subject under consideration, have already settled it as. 
an incident of the general policy. All that is now known might have then been pre- 
sented. It must be held to have been included in the adjudication Vanes Dy Bur- 
bank, 101 U.S., 514). 7 , 
If any relief be needed in this and similar cases, Congress is the proper source: 
from which to obtain it; the laws, regulations and precedents, not warranting action. 
by this Department looking toa recognition of the claim. ? | 


The judgment of your office is therefore affirmed. 
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RAILROAD GRANT-WITHDRAWAL ON GENERAL . ROUTE—RESERVA- 
TION. | — 


‘See ee Pacrric R. R. Co, 


~ The withdrawal on general route for the benefit of the Northern Pacific grant is 
‘from sale, entry, and pre- -emption” only, and does not debar, within its limits, 
the executive from the exercise of its ordinary authority in the establishment 
of an Indian reservation; and lands within said limits, SO reserved at date of 

. definite. location are excepted from the operation of the gr ant, and revert to the 
publie domain on cession thereof by the Indians. 


Seoretary Smith to the Convmissioner of the Gener al Lana Office, Apr il - 
(J.T A.) | 13, 1895, + a (F. W.C.) 


IT am in receipt of your office letter of Mareh 20,1895, submitting for - 


the consideration of this Department a communication from Messrs. 
Britton and Gray of this city, attorneys for the Nor thern Pacific Rail- 
road company, wherein it is claimed that the ceded lands formerly 
comprising a part of the Coeur d’Alene Indian reservation in Idaho, so 
far as the same upon survey are identified as parts of odd numbered 
Sections, are a part of the grant to the said company and requesting 
that the local officers be advised not to receive entries for such lands. 

From the statement of the case contained in your office letter of 
March 20, 1895, it appears that on June 14, 1867, the President directed 
that certain lands in Idaho Territory be set apart for reservation for 
Indians. The lines indicated in said order were laid down upon the 
Map in your office but no. ear ey of said reservation appears to -bave 
been made. 7 7 | 

_ Subsequently a lar ver reser vation appears to have been agreed upon 
ana a survey mace thereof, and by executive order of November 8, 
873, a reservation agreeing with this survey was declared. 

The lands covered by the order of November 8, 1873, fall within the 
limits of the withdrawal adjusted to the map of general route of the 
‘Northern Pacific Railroad, which was filed on February 21, 1872. 

- The sixth section of the act of July 2, 1864 e Stat. , 365) making 
| ‘the grant for said company provided : | 

That the President of the United States shall cause the lands to be aera for. | 
‘forty miles in width on both sides of the entire line of said road, after the general | 
- route shall be fixed, and as fast as may be required by the coneteuction of said rail- 
‘road; and the odd sections of land hereby granted shall not be liable to sale or 


-entry or pre- emption before or after’ they are survey ed. except by said company: a8 
provided by this act. 


In the case of the Northern Pacific ‘Railroad Gonbanes v. Martin (6 
1, D., 657) it was held that the legislative withdrawal following the 
eciovat on of the general route of the Northern Pacific Railroad was — 
only ‘‘from sale, entry and pre-emption” and did not debar, within its _ 
limits, the executive from the exercise of its ordinary authority in a the 
| matter of the establishment of military reservations. - 
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The map showing the definite location of the line of said road oppo- — 
site the lands covered: by said reservation was filed in your office on 
August 30,1881. The reservation made by the order of November 8 
1873, was then in existence and remained in force until, by act of Con- — 
gress approved March 2, 1889, Sec. 4 (25 Stat.. , 102), the Secretary of 
the Interior was auitior ized 46 negotiate ith he Coeur d’Alene 
Indians for a cession of a portion of their reservation, and the nego- 
tiation having been completed and an agreement having been reached’ 
on the part of the United States Commissioners and the Indians, Con- | 
gress, by act approved March 3, 1891, Sec. 20 (26 Stat., 1029) ratified — 
and confirmed said agreement echy a. portion of fhe. tract reserved ; 


in 1873 was ceded to the United States. 


In answer to a telegram from Hon. J. L. Wilson, ‘concerning the . 
effect of the act of 1891 as. regards the ceded SOE bn of said reserva- 
tion, the Secretary of the Interior, Mr. Noble, aguined him on March 
26, 1891, as follows: 

Upon due consideration. of the sation I will say that in my judgment, the Coeur | 
d’Alene reservation, as described in the act, Was opened by force of the statute and 
needs no proclamation or further action to accomplish that end. . . . . This 
opinion is given without any argument made to the Department and is to be received 
as an expression of views that may be changed if there is any dipute arising con-: 
cerning its validity in a contest case. Itis deemed, however, by the law officers of the — 
Department reasonably. clear that the statute has the effect of opening the 1 reserva=_ 
tion as a public domaiu. 7 
Following this opinion it appears that the local officers at the Coeur 
 @ Alene land district were, on June 8, 1894, advised by your office that 
. the ceded lands of said reservation were subject to disposal under the 
homestead laws, since which time it appears that the lands have been — 
disposed of within the ceded country as part of the public domain, 
without regard to any right in the company to the portions of the ocr 
numbered sections. 

The 22d section of the act of March 3, 1891, suprd, provides | | 
that all lands so sold and released to the United States, as recited or described in — 


both of said agreements, and not heretofore granted or reserved from entry or loca- 
. tion, shall, on the passage of this act, be restored to the public domain, and shall be 


se disposed of by the United States to actual settlers only, under the provisions of the 


homestead law, ete. : 

It is upon the exception herein stated’ that the company claims that 
the act gives recognition to its grant and that the same is not therefore 
defeated by the existence of said reservation at the date of the definite 
location of its road. 7 
' It might be here stated that Py article VL of the paereoment found on 
page 1028 of the statute | | 
it is agreed. that the Coeur d’Alene icaacvaiien shall be hele forever as Indiai land 
and as homes for the Coeur @’Alene Indians, now residing on said reservation, and 
the Spokane or other Indians who may have removed to said reservation under this 
agreement, and their posterity ; and no part of said reservation shall ever be sold, 
— oceupied, opened to white settlement, or otherwise disposed of without the consent 
of the Indians residing on said reservation. : 
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It rst be admitted ‘hat the effect of said ag roouuned is to appropri- : 
ate to the use of the Indians the portion of the reservation created by 
the order of November 8, 1873, and not embraced in the ceded portion. | 
. This can only be nipintained upon the theory that the lands were — 


excepted from the company’s grant, or that it was, to that extent, a 


oro tanto forfeiture. With the knowledge of the previous holding of 
this Department to the effect that the reservation, on the filing of the 
map of general route, did not debar the executive from the exercise of 
its ordinary authority in the matter of establishing military reservations 
within the limits of such withdrawal, it must be presumed that Con- 
gress but gave recognition to the same and dealt with the lands within — 
the present reservation as a part of the public domain. If the lands 
within the present reservation were excepted from the company’s grant, 
‘so were also those in the ceded portion of the old reservation, and to 
recognize the present claim made by the company would be to hold 
that the effect of the language used in the 22d section of the act of. 
March 3, 1891, supra, was to that extent a new grant, for which I can 


7 find no authority, for to make a grant there must be wore of eran, 


which are lacking in said section. 7 

After a careful consideration of the matter I see no reason to disturb 
the previous directions given by your office in instructing the local offi- 
cers to dispose of all the lands within the ceded portion of said Coeur | 
d’ Alene reservation under the provisions of the homestead Jaw: | 
- The company’s request is, therefore, denied. 


= SOLDIER’S DECLARATORY STATEMENT — CONTESTANT —OKLAHOMA | 
LANDS. . . 


MULLEN v. PORTER. 


‘The standing of one who files a soldier’s declaratory statement for a tract covered 
by the prior settlement right of another that is subsequently asserted in the 
form of an entry, will not defeat the preferred right of a contestant who suc- 
cessfully attacks said entry. 
‘The right of a contestant to proceed against an entry 1 is ‘not defeated by Py relinquish- 
ment filed prior to the hearing. | 
A soldier’s declaratory statement, filed for a tract of land in Oklahoma by an agent 


who entered said territory prior to the time fixed therefor is illegal, and confers . | 


no right on the claimant, 


Beoretary Sinith to the Commissioner of the Gener al Land Office, April — 


12,1895. (GOR) 


[ 


| Daniel Porter has appealed from your office decision of October 21, 
1893, holding for cancellation his homestead entry, made August 23. | 
1889, for the SE. 4 of Sec. 10, T. 16 N., R.7 W., Kingfisher, Oklahoma, 7 
The facts disclosed by the record are as follows: Oo 
In the afternoon of April 22, 1889, Robert H. Cooper made settle- 
- ment upon the land, setting a a few stakes, on which he placed his. 
~ name; he also plowed a small strip of land, and began to dig a well. 
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On the next day (April 23d) one H. H. Allen filed in the local office. 
Soldier’s declaratory statement No. 2, for the land, as agent for Daniel © 
Porter (defendant herein). On the same day, but subsequent to the 

filing of Porter’s soldier’s declaratory statement, the said Cooper made 
| homestead entry for the land. 

On May 2, 1889, Enos Mullen (plaintiff herein) filed his mncouone: 
rated affidavit of contest against Cooper’s entry; alleging that Cooper 
had sold and relinquished all his right, title and interest in and to said — 
Jand; that the land was not settled upon and cultivated as the law 
requires, and that the entry was made fraudulently and for nae 
purposes. — : 

On July 5, 1889, an affidavit corroborating said contest affidavit was — 
filed, and on August 13, 1889, notices were issued for a hearing; but 
aaoe to the day so fixed, and on August 23, 1889, one KE. C. Cole pre- 
sented Cooper’s relinquishment for the land, and the latter’s entry. 
_ therefor was canceled, and townsite application, made by E. C. Cole 
and others, was filed. Daniel Porter on the same day (August 23d) 
transmuted his soldier’s declaratory statement No. 2 to homestead 
entry No, 3846. — 

On September 27, 1889, Enos Mullen filed his amended and. supple- 

mental affidavit of cane making Daniel Porter a defendant. : 

This.amended complaint alleged, among other things : 
_. J. That the cancellation of Cooper’s entry was caused by his (Mullen’s ) 


_ contest. 


_ 2, That Daniel Porter’s soldier declar atory statement was illegaland | 
fraudulent from its inception in that it was filed by one H. H. Allen, as 
- agent for Porter; that Allen was upon and in the vicinity of the land 


prior to twelve o’clock noon of April 22, 1889, contrary to ae and the — 
. proclamation of the President. 


_ Hearing was ordered, and upon the day fixed (January 27, 1890 ). 
Porter’s attorney moved the dismissal of the contest, on the promds: 

that the same did not state a sufficient cause of action: ) 

_ The register and receiver sustained the motion, and Mullen appealed. 
Your office by decision, dated September 16, 1890, reversed the action 


oe of the local officers, and ordered a héaring, which was duly had. 


_ Upon the hearing the register and receiver, on July 9, 1891, dismissed 
both Mullen’s contest against Cooper’s entry and his supplemental 
affidavit of contest against that of Porter; also rejected the townsite 
application of Cole and others, and recommended that Porter’s entry. 
remain intact. : 


No further action appears to have been taken by the townsite appli- _ | 


cants, but Mullen appealed, and your office by decision, dated May 29, 
1893, affirmed the action of the local officers. | 
| On June 2, 1893, Mullen filed a motion for review of your office deci- 
Sion, awarding the land to Porter, and your office, by decision dated 
- October 21, 1893, sustained the motion, and held Porter ’s entry for can- 
| cellation. ‘An NaDDee from that judgment brings the case here, | 
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The record presents two questions: 


1, Did Mullen acquire a preference right by his contest against. | 
—Cooper’s entry. . 

2. Did Allen, as an agent of Porter, enter the Ter ritory prior to the | 
time fixed in the President’s proc lamanion and, if so, did such unatl- | 
- thorized act affect the rights of Porter, who violated no law. : 

‘Ii is clearly shown that Cooper settled on the land on the afternoon 
of April 22, 1889. For all that appears in the record he was qualified 
- to make entry, and did enter the land on the next day, but before his. 


. entry was made of record H. H. Allen, as agent for Daniel Porter, filed. 


a homestead declaratory statement for the latter. This homestead 
declaratory statement, if in all respects legal, gave the applicant six 
' months from the date of location in which to make his entry and settle- _ 

mment. The effect of such a location is to eut off all intervening claims — 
for the time mentioned in the statute (Sec. 2304 Revised Statutes). 
- Jf the lands applied for under a soldier’s declaratory statement have — 


ae already been settled upon by one qualified to take under the public : 


land laws, and such settler puts his claim of record within the required 
time, the settler has the superior right to the land, although his entry 
of record may be subsequent to the filing of the soldier's. declaratory 
statement. The entry of such settler may thereafter be attacked by 
- any one alleging non-compliance with the law, and the soldier’s declara- 
tory statement gives to the soldier no better or further rights over cc 7 
Jand than is possessed by others. 


In. the case at bar, Mullen filed his affidavit of contest, ore . 


Cooper’s entry, aS he had a right to do. He alleged that Cooper had 

violated the law, by selling the land entered to the alleged townsite © 
company. Prior to the hearing, but after notice was issued, Cooper’s | 
relinquishment was filed by a member of the townsite company. It is 
evident that Mullen’s right to proceed against the entry was not defeated | 
by the filing of this relinguishment. Webb ». Loughrey et wl., on TevioM, - 


10 L. D., 302. 


‘The local officers having allowed Porter to make entry of the land _ 
the latter was properly made party defendant. 

It was shown at the hearing that Cooper sold the land for 3900, and 
in consideration of that sum, he relinquished the entry. Mullen, hav- 
Ing proved his Bree euon, was thus entitled to a preference right of 
entry. | 
It will be noticed, however, that Mullen made certain Ase ions 

| ae nine Porter’s entry (above a forth). From what is above said, it | 
is immaterial whether Porter complied with the law or not, or whether 


or not his agent (Allen) was within the Territory during the prohibited 


| period, and used undue and De means to secure the tract of land 
for his client. | | 

Ihave, however, carefully examined the evidence aS to this allega- 
tion, and concur in the conclusions reached. by your office that Allen 
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disqualified himself by coming into the Territory ‘dgiue the pr -ohibited ma : 
period. Since Allen filed the soldier’s déclaratory statement. as agent 


for Porter, such filin g is ale al and void. | Guthrie Townsite V. ceynes et 
al, 12 L. D,, 653. | : | ee 
The decision appealed from is anneal 


TIMBER CULTURE ENTRY—ACREAGE SUBJ ECT TO ENTRY. is 


ELBERT Ss. Laon. 


z timber culture entry is limited to one- fourth of ie land sitbiadac: in the section, | 
except, where such entry is of a technical ana: section. 


7 Secretary y Smith to the Commissioner of the General Land Orie “April | 
| 12, 1895. : = — (W.F.M.) © 


On June 28, 1880, Elbert S. Pamoi ae faiber cult ture entry of lots 
1 and 2 of Section 6, Township 11 N., Range 9 W., within the land dis-. 
—tnet of Grand Island, now Lincoln, ‘Nebr ae and final certificate was 


issued on January 19, 1893. | 
By your office letter “ G ” of October 6, 1893, the ee was Sus- 
pended for repugnance to section 1 of the timber culture act (20 Stat., 
113), limiting entries to ‘ not more than one quarter.of any such sec- _ 
tion,” and requiring the entryman, Lamon, to soumauish one of the | 
subdivisions, or lots, embraced in his entry. | 
It appears from your said office letter that the entry covers the er 


of section 6, which contains only 27 20 acres, subdivided into lots: 1 | ees 


and 2. 

—-- In John W. aiode, 13 L. D. 53, it is held “that it was the intention 

- of Congress to allow one quarter (approximately) of the number of 
acres in any‘one section to be appropriated under the act,” and in 
Weaver v. Price, 16 L. D., 522, the rule was so far extended as to hold 


that a timber culture ice is limited in acreage to one fourth of the © | 


land embraced in the section, except where aun entry is of a ea caee 
_ quarter section. 7 | 
The decision appealed from, dieietira, has followed the rule hereto: 
fore laid down mys the os oa and the same is affirmed. | 
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SE TTLE MENT BEFORE SURVEY_N OTICE. 
LUKE | Vv, | BRDWELL. 


The he of a settlement claim given by i improv ements on duguayagel laud extends _ 
only to the technical quarter section on which said improvemeuts may be found. 

' A notice to a settler before survey of a contingent claim on the part of one who hag 
not reduced the land to possession, nor placed any. improvements thereon, will 
not serve to defeat the right of the settler. | . 


_— Secretary. Surith to the Commissioner of the Gener al Land Office, Aprit : 
; ‘ ae, 1895, . #, . Ee Wa Ga” 


“al have considered the appeal by Matt Birdwell Ain your office deci- 
gion of June 7, 1893, awarding to Frank Luke the prior right of entry — 
~ for lots 4, 5, 6 and 7, Sec. 2, T. 39 N., BR. 5 E,, » W, M., Seattle land dis- 
trict, Washington. . = 
_ The plat of this township \ was filed in ne ee office on ‘Mis ust 19, _ 
1891, and on the same day Birdwell filed pre-emption declaratory state- 


~ ment for lots 4,5, 6 and 7, Sec. 2, and lots 1 and 8, See. 3, of said town- 


ship, and same day Luke filed pe emption declaratory statement for | 
~ lots 4, 5, 6 and 7, of said section 2. “ — 
In ecordance with public notice Birdwell ioider ed proof ander his | 
filing on November 24, 1891, against the acceptance of which Luke pro- 
tested, claiming an adverse prior right to said lots 4, 5,6 and 7 , of Sec. 
2, and upon said contest hearing was reguarly held. | : 
Both parties settled long prior to survey and the question presented 
is as to the rights under their respective settlements as shown. _ | 


Upon the testimony adduced at the hearing the local officers amanda < 


_ Birdwell the priorright of entry as to ali the land covered by his filing, | 
except the E. 4 of lot 5, of Sec. 2, to which it was held puke had a peer 


3 equitable right which should be recognized. 


- From said decision both parties appealed. Your office decision | 
~ awarded to Birdwell lots 1 and 8 of Sec. 3, but held, as before stated, 
that Luke had the prior right of entry as to lots 4,:5, 6 and 7, Sec. 2. 

It appears that the land in question is bounded by the settlement - 
claims of Carthage. Kendall, Win, Follett, Jerome B, Hardiman and the 


_piver, 


Kendall, Follett a Gorcimoen were early settlers and it was sup. 
posed that in the adjustment of their claims upon the survey of the 
lands there would be 4 vacant tract of forty acres, and perhaps ai - 
not included in the several claims. | | 

To this center tract one Kendall, a nephew of. Catiniee Kendall, | 


made claim in the spring of 1889.. The only improvements that appear - 
~. to have been made when he held the tract consisted of a small clearing. 


_ In June of 1889 Birdwell, who was in search of land, purchased Ken- | 
 dall’s relinquishment for $25, and soon after erected a small cabin upon — 
7 lot 8. of Sec. 3. in J uly he had some clearing 4 done: upon said lot 8, and | 
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ine Seu tenieer following built a house upon said lot in which ie. and 


; his may have since resided ; all of his improvements being upon said wore. 


lot 8.) 
‘The sane of none of these parties who settled prior to survey appear 
to have been in any wise marked by the running of lines or blazing of 


trees, but it was well understood that in the adjustment upon survey. | 


Kendall and Follett, being older settlers, would have the prior right to 
adjust their claims, and it was believed that the claims of Kendall and 
Follett would corner. 
_ While it is clearly shown that Birdwell intended to claim all of the © 


eenter tract that should not be ineluded in the claims of Hardiman, : 


Follett and. Kendall upon the adjustment of their claims after survey, — 
yet it also appears that his actual élaim was limited to the sub-division 
upon. which his improvements existed, which upon survey was shown — 
to be lot 8, of Sec. 3. As to any other land that might fall to his lot 
upon survey his claim was purely contingent. 

In September of 1889 Luke being in search of public land, , settled | 
upon what appears to have been the south-east corner of the sib: divi- 
sion Claimed by Birdwell, where he began to make a clearing with a View 
_of erecting a house. While so engaged he was warned by Birdwell of 
his prior claim, and, after a consultation with the older settlers, he moved 
in a northeasterly ‘ivection building his house upon what, after survey, 
_. proved to be the west half of lot 5, Sec. 2. His house was completed 

— in the fall of 1889, into which he moved his family the evoune a 7 
and they have since continued to reside therein. 

Both Birdwell and Luke have improvements of the value of about — . 
— $1,000; Bir dwell’s being located on lot 8, Sec. 3, and Luke’s on lot 5, of | 
See: 2. | 
2 «jis well settled by the repeated rere of this Department that this | 
notice given by improvements made upon public land prior to survey 


extends only to the technical quarter section upon which they.are found, — 


- and-as the land claimed by Birdwell is in two different sections it seems 
that the improvements made by him were merely notice of his claim as 
to the portion clatmed in Sec. 3 


While it is true that Birdwell notified Luke that he shoutd: upon, ss 
— survey, claim all lands not embraced in the surrounding claim of prior. 


settlers, yet, as before stated, at the time of Luke’s settlement it seems 
_ to me to be clearly shown by the testimony that lot 5 was supposed to 
_be within the settlement claims of Follett and Kendall, and had their — 
claims cornered, as it was supposed they would prior 6: survey, Bird- 
well would have had no.right as to said lot 5, and could not, therefore, — 
have included lots. 6 and 7 which are not eae ious with his claim 
without lot 5. 

It appears that Luke’s settlement was made with the knowledge of, | 
and at the instance of, Follett who advised him that there would i 
 -yacant land between Bir dwell and the river mpon the adjustment of all - 
their claims upon sur vey. 


~~ 840. "DECISIONS RELATING TO THE PUBLIC. LANDS. 
sf ae 
_ As before stated, Birdwell’s fie as 3b any land except lot 8, was 7 
merely contingent, ‘that is, he would claim. it should the™ ouners not te 
embrace it in the adjustment of. their claims upon survey. | Ss 
He made no improvements upon the lots in Sec. 2 or did any act | 
reducing then to possession, and I am therefore of the opinion that he 
had no such claim to the lots in Sec. 2, as would prevent the acquire- 
ment of a settlement right in Luke. 
Luke settled with a knowledge that Follett and Kendall might 
embrace the land claimed by him in the adjustment of their claims, but 
as they excluded it upon survey his right under the settlement made _ 
as before stated is clearly superior to the contingent nght of Birdwell. 
I therefore affirm your office decision and direct that Luke be called 
upon and allowed a reasonable time within which to complete his claim 
to lots 4, 5, 6 and 7, Sec. 2, and upon completion of the same, that Bird- 


well’s ord: as to oid lois be rejected and his filing to that extent 
canceled. | 


Se 


APPLICATION FOR LEAVE OF ABSENCE, 7 
WALTER E. Quarrn. 


An application for leave of absence will not be granted if. it does not affirmatively. 
| appear that the applicant has shown good faith in residence upon and cultiva- 
tion of the land up to the date of his application, " % - 


| Secretary Smith to the Commianiong of the General Land Office, April | 
= (12, 1895, (EE. WW.) 


STATEMENT.—The sites Wal ter BE, Quaife, made homestead entry — 
of the W. 4 SW. + Sec. 10, and W.4 NW.4 Sec. 15, T. 19 N., RB. 12 W.,, 
at Kingfisher, Oklahoma, Tansee 1893. “On August 3, 1893, he ‘de 
application for leave of absence for one year, alleging that he established. 
his residence on the land February 15,1893, built a.sod house twelve by 
fourteen in size, and resided there continuously until March 15, 1893; 
that, having no team of his own with him, he hired a neighbor to break - 
and plant seven acres of the land; that owing to the lateness of the — 
season when. the breaking was done his crops, as he is informed and 
believes, had been an entire failure, and that, therefore, he could not 
earl a Support on the land for the ensuing year; that he had arranged 
with neighbors and friends to put in a fall crop of wheat. He then 
appeared to be at Robinson, in Brown County, Kansas, and gave that 
place as his post office. The register and receiver overruled the appli- 
cation, holding that it did not allege facts sufficient to entitle him 
to the leave prayed for, and he appealed, The Gener al Land Office 
affirmed. the action of the ropieur and receiver, and he appealed to the 
Department. | bie es : 
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- OPINION.-—Whenever any homestead settler.is unable, by reason of a 
| total or partial destruction or failure of crops, sickness, or other una- — 
-voidable casualty, to secure a support for himself and those dependent 
upon him, on his claim, the register and receiver may grant hima leave 
of absence not exceeding one year, act of March 2, 1889, 25 stat., 854, and. 
the applicant in this case alleged that his erops for the year 1893, ashe . 
was informed and believed, were an entire failure, and that, therefore, 

he could not earn a support on the land. Unquestionably this allega- _ 
tion would eutitle him to the leave if he had as clearly shown good — 


faith in residence upon and cultivation of the land up to the date of — 


-his application. But this he has not done. According. to his own 
statement, in the seven months that had elapsed between the date of _ 
entry and the filing of the application for leave, he had resided on the 
land only one month, was not then on the land, did not cultivate it. 
himself, and testified to the failure of the crops only upon information. 
And the fact that he had no team “with him” cannot be accepted as 
— excuse, for the form of. that elabenienD implies that he had a team 
somewhere else. 

- Before leave of sidered: can mead ore ranted to a settler he must not only | 
show that by reason of total or partial destruction or failure of his 
_ crops, sickness, or other unavoidable casualty, he is unable to procure 
‘a-support for himself or those dependent upon him, on his claim, but 
he must also affirmatively and specifically show that he has in good 
faith established and maintained actual residence upou the Jand and 
cultivated it from the date of entry to the filing of the application for 
_ leave, as the law requires. This the applicant Quaife has not done. 

. The decision of the General Land Oifice is affirmed. 


MILITARY BOUN TY LAND WARRANT, . 
McNamara v, LOMBARDY. 

: Where a military bounty land warrant is used in payment. for laud, and said war- | 

rant is subsequently canceled on the ground of a fraudulent assignment thereof, 


a bona fide assignees of the entryman may be permitted to substitute oar in lieu 
of the canceled warrant. | : 


‘Seeretary Smith to the: a al of the General hana Office, April 
2,1895. | “ (A. B.) 


The cecord in . this case shows that on August 26, 1857, William Lom: | 
- bardy made proof under the pre-emption law for the SW. 4 4, Sec. 30, Tp. 
14 N., R. 12 E., Omaha series (now Neligh), Nebraska, paying for the — 
land with military. bounty land warrant No. 23,303, act of 1855, and 
receiving certificate. Subsequently the warr ant upon which this cer: | 


 tificate was issued was canceled by the Commissioner of Pensions, 


because the assig nment thereof was a forgery. The certificate for the 
land, however, remained intact upon the records of the land office. 
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On April —, 1893, Daniel W. ‘McNamara applied i niaee ene 7 
entry of the land and to contest the claim of Lombardy. These appli- 


gations were rejected, and McNamara appealed. 


_ Meantime, one John M. Sciboid, assignee of William Tntbendys 7 
: applied to be sub stituted for the latter under the cirenlar of your office 
of July 20, 1875, page 9, section 41. i 
~ On Sine 24, 1893, your office considering. both the smolicaiions of - 
MeNamara and that of Scibold, rejected the former and allowed Sei- — 
bold sixty days within which to substitute cash in lieu of the canceled 
warrant, and directed the register and receiver to issue. receipt there- 
~. for. From this McNamara has appealed to this Department. - | 
Appellant contends that as the warrant which was used to pay for 
the land in controversy was afterwards canceled, and a new warrant 
| issued, because the assignment was forged, the original warrant was. 
null and void, under section 2441 of the Rev ised Statutes, 1878 | 


This section provides: 


| Whenever it appears that any sertihoate or Savant issued in pursuance of any | 
law granting bounty-land, has: been lost or destroy ed, whether the same has been 
sold and assigned by the warrantee or not, the Secretary of the Interior is required 
to cause a new certificate or warrant of like tenor to be issued in lieu thereof; 
whieh new certificate or warrant may be assigned, located, and patented in like | 
- jaanner as other certificates or warrants for bounty-land are now authorized by law . 
— to be assigned, located, and patented ; and in all cases where warrants have been, 
or may be, re-issued, the original warrant, in whoseever hands it may be, shall ie 
deemed and held to be null and void, aud the assignment thereof, if any there be, 
fraudulent; and no patent shall ever issue for any Jand located therewith, unless — 
such presumption of fraud in the assignment be removed by due proof thatthe same — 
was executed by the warrantee in good faith and for a valuable consideration. 


It is quite clear that the case under consideration does not come — 
within that section, and as Scibold appears to be a bona fide assignee of — 
Lombardy, he is entitled to the provisions of the regulation of your 
office circular relating to bounty warrants, eaes J July 20, 1875, page Os: 
section 41. : | 

Your office decision of J une 24, 1893, is “therefore affirmed. 


HOMESTEAD ENYTRY—FINAL PROOF—PROTEST--CONTEST—PRACTICE. 
GRAY v. DAWKINS. 


The fact that a party styles his adverse proceeding against a homestead entry at the © 
time of final proof thereon, a‘ protest,” will not defeat his right as a contestant 
where he files at such time a corroborated char ge, pays the costs, and claims a | 
- preferred right under the aci of May 14, 1880; nor can the entr yman in such case 

. defeat said proceedings by the withdrawal of Lis final. proof. | 
Where, on application for continuance, on the eround of absent witnesses, the_ 
adverse party admits that said witnesses, if present, would ‘ ‘testify to the state-. 
ment set out, “ the applicant is HOD pre} judiced by a denial of his application. . 
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“There is no law, or rule of is Department, that: warrants the local officers in ‘entond | 
ing the time for taking final peu beyond ten days from the time set therefor | in 
the advertisement. 


| Seer etary Smith to the Commissioner of the General Lana Dries April. - 
| | 7 7 12, 1895. ear a (P. J.C.) 


; The Jand involved in this appeal is the SW. 4 of the NE. 4 and Lots — 
5, 6 and 7, of Sec. 1, T. 64N., R. 4-W., Duluth, Minnesota: land district. 
The record shows that J nae C. Davin mane homestead entry of — 
said tract August 20, 1891. On September 6, 1892, he gave notice of — 
intention to offer final proof October 24 fellowine: 
On October 8, James M. Gray filed what he denominated & pT’ otest 
against the entry. | 
On the day when final ohne should liane been. taken Paeins - 
appeared and moved to dismiss his proceedings. in the matter of the 
final proof, for the reason that he had been unabie to procure the attend- 
ance of one of the advertized witnesses, by whom he could. prove 
fourteen months’ residence on the Jand. The name of this witness 
is given as D. H. Gorden. This motion was gr anted, and Dawkins | 
re-advertized to submit proof December 20, 1892. : 
| On Noveniber 2, Gray again filed what he calls a protest against the 7 
_ acceptance of the proof, alleging that Dawkins never made settlement — 
of the land or established a residence thereon; that he has resided 
_ during all the time in the city of Superior, ‘Wisconsin, carrying on busi- 
ness at that point. He asks that he may be allowed to appear and. 
- -eross-examine the witnesses, and introduce proof to establish the 
charges, agreeing to pay “all the expenses of the hearing in said case, 
cand he hereby claims the preference right of thirty days to enter said 


tract of land, under the act of May 14, 1880, pending the cancellation 


of said homestead entry.” This affidavit is corroborated by ie | 
witnesses. | | 
Tt appears from the record that both parties appear ed at the local 

office, and. on December 27, the testimony of two witnesses of Dawkins 


was taken on the final proof and one of the witnesses, Tucker, was. 


cross-examined by Gray on that day, when the case was adjourned 
until January 3, 1893. - | 
_ On December 30, 1892, Dawkins filed an affiday it, in | which he says | 
that he had relied upon David and Swamper Cariboo, two witnesses 
named in his final proof publication, who had not appeared; that he 
‘relied upon these two witnesses to be present and testify concerning 
his settlement and residence on the land; and that they could testify 
to his residence thereon for upwar ds of forrtean months preceding that 
_ date; that they were absent without his pr ocurement or consent; “and — 
_ that he cannot safely proceed to trial without them ;” expects to be 
_ able to procure their attendance as soon as navigation opened, which 
_ would be about May 15, 1893; “whereupon he asks that upon taking — 
= deponent’s testimony, and shat of the witnesses Frost and Tucker, — 


B44 "DECISIONS: RELATING TO. THE PUBLIC LANDS. 


that said case be Sajjad to May 16, 1993. a ‘This motion was. oe : 


ruled on the day it was presented. 


On the day set for the hearing, January 3. Dawns presented a 


“motion for continuance, or an alternative sade dismissing the pro-. 


ceedings instituted by claimant without prejudice, ” This motion was 


4 - supported by an affidavit, m which he sets up at some length the con- — 


nection that David and Swamper Carriboo had with his settlement, and 


their knowledge of his residence on the land, and the impr Bitiea bility 


of their being able to get to the local office until the opening of navi- — 


a gation; that the witnesses who did testify to his final proof were not 


able to swear from their own personal knowledge of his residence on : 
the land for the period required by statute. - 
| Upon the filing of this motion and affidavit, Gray filed 2 written | 
agreement, admitting that the witnesses would, if present, testify to 
the statement set out in the application for a peCOUMananeD: as pr eyes | 
by Rule 22, Rules of Practice. | 
The local officers thereupon overr uled he motion, and jeiced the 7 
hearing to proceed, and that the witnesses Frost and. Dawkins should 
be produced for cross-examination by protestant; I quote from the 
record as it appears: ‘whereupon the attor ney for claimant stated that 


for the reason that the witnesses David Carriboo and Swamper Carriboo 


were absent, and the proof. could not be made as expected ; that at this — 
time the claimant would withdraw his proof, and also from the case.” 

_ Gray then proceeded to take the testimony of several witnesses. | | 
_ The local officers decided in favor of the contestant, recommending 
e that Dawkins’ homestead entry be held for cancellation. | 
Dawkins appealed, and your office, by letter of November §&, 1893, - 
affirmed their decision. ‘Whereupon he prosecutes this appeal, assign- 
ing numerous grounds of error, but all based upon the proposition that 
— it was error to allow Gray to proceed after the claimant bad asked that 


his final proof proceedings be abandoned, insisting that Gray was but. — 


a protestant and should not have been given the status of a contest- 
ant in said proceedings. | 3 — 
_ There can be no doubt but that Gray. was a contestant, Poe oe 
standing he calls his proceeding a protest. His affidavit is corrobo- | 
rated; he offered to, and the record shows that he did actually, pay for 
the taldiie of the testimony. He expressly asks for the preference 
right of entry. All these essential features fix his status as that of a 
contestant. The charges he preferred. are such as might have been. 
made at any time, regardless of any action of the claimant looking to 


- making his final proof. He elected to make his charges when the final. 


proof was submitted. The local office acquired jurisdiction by this pro- - 
ceeding and the claimant was before it for all purposes. | 

So far as the record shows, the final proof that was submitted was 

_ voluntarily. done by the claimant. It is true that the testimony of his | 
a Witnesses is not sufficient to warrant, the acceptance of the proof, in 
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that they cannot testify as to claimant’s residence } prior to May, 1892. 
But this fact must have been known to the. claimant when he called. 


the witnesses; in fact,-he cloes not claim to have been misled ¢ or sur- 


prised by their testimony. 


By his affidavit he claims that the Carriboos could aes covered this — 


~ point by their testimony. He says he had their “promise and assur- 


ance” to be present ‘‘and testify concerning deponent’s - settlement,, 
residence and improvements” upon the land; that one of them was 


present and assistecl in making the clearing in ‘Meaat: 1891, and both 


“are cognizant of the settlement by deponent in August, 1891, and the. 


maintenance of residence upon said land from the time of settlement. 
aforesaid to the present time;” that he had found them trustworthy | 


and believed they would bé present. The contestant admitted that 


~ 


these persons would ‘testify to the statement set out.” It seems to 
me that claimant could not ask for more than this. Ifthese witnesses 


would thus testify, then the final proof taken, in connection with the 


_ admission, was sufficient as between the pares, to raise the 1 Issue, ancl» 
- the contestant had a right to be heard. 


In view of this, the action of the claimant in sapietug to be cr oss- | 
examined and take any further part in the controversy was, in my judg- 


ment, entirely inexcusable. He was in no wise pr ejudiced by the action 


of the contestant or the local officers. In his first effort to make final. 


proof he was met by a contest upon substantially the same grounds as. 
the second. He avoided that, on the ground of the absence of Gorden. ~ 
The second contest was filed some eighteen days before his final proof _ 


could be offered under his notice, and it was not submitted until seven 
days thereafter. Thus it would seem as if he had suificient time In 


_- which to prepare for the trial. 


In addition to this, it may be said that there is no law or cate of re 
Department that would warrant the local officers in extending the time — 
for taking final proof beyond ten days from the time named in the 
advertisement (General Circular, February 6, 1892, par. 13, p. 62), 
Hence it was-not error in your office to sustain the action of the locak 


officers in overruling the motion for continuance, and proceeding with | 


| the trial (see Boord »v. Girtman, 14 L. D., 516). 


- The testimony submitted by the contestant shows that Dawkins, dur . 


ing the period that he claims to have lived upon his homestead, was. 7 
' engaged in the dry goods business in West Superior, and that he lived 
in that town; that he was on the land in controversy in August, 1891; 


that he oe walked over the land and went back to Superior; that 


he was there again in May, 1892. Dawkins swears in his final proof’ 


that he established his residence in a tent in September, 1891, and that 
his house was built in October. The testimony shows that the shanty 


was built in September; it was about fourteen by sixteen feet, built of 
logs; no window; a rude door, unhung; a shed roof of poles that 


would not turn water ; @ floor of poles over part of it only; no fireplace 


wee 
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or stove or any ree of: any ai When tneee ‘in ‘May, 1892 ; he : 


did not stop on the land. Was there in latter part of J uly about eg ht | 
days; did not stay on the land, but-at Tucker’s camp, half a mile dis- — 
tant. Was there again Seaiember 28, and back in Superior October 4 
The shanty was 10 its original sondi nou at that time, and not habitable: 
It i is shown that there was no cleari ing except where the timber was 
cut for the shanty, and no cultivation. ia 3 

It is clear to my mind that there was a mere colorable ‘compliance 
with the law. 3 | 

The judgment of your ofits; 1S dlerefare affirmed, 


HOMESTEAD ENTRY—V ILLAGE OCCUPANCY—CONFIRMATION, 
FRANCISCO MIRABAL. 


The occupancy of a small portion of a subdivision of public land, under the form 
of a Mexican village settlement, will not operate to except the tract from home- 
stead entry, if the land so occnpied is not used for purposes of trade and busi- 
ness, and no claim thereto is asserted under the town-site laws. 

‘The agreement of the homesteader in such case to protect the village settlers in their 

~ occupancy does not render the entry speculative, nor bring it within the intent of 
the statute which provides that entry shall not be made for the benefit of another, | 
where it is apparent that said occupancy is not at the instance of the entryman. 


A claim of confirmation under section 7, act of March 3, 1891, will not be considered 
where the entry is found regular aaa legal in all respects. 


Secretary Smith. to the Commissioner of the General Land Office, April 
15,1095, | (Ff, W. C.) 


I have considered the appeal of Monico Mirabal, transferee to Fran- 
cisco Mirabal, from your office decision of May 24, 1893, holding for 
7 cancellation the final homestead entry male by Ipaneise Mirabal, COvV- 
ering the N. 4 of the NE. 4 Sec. 10, T. 10 N., R. 10 W., Santa Fe, "New 

~ Mexico, on the ground that said ee was ile al in its inception. 

On July 17, 1883, Francisco Mirabal made homestead entry of the — 
land in question and in the required affidavit alleged settlement on— 
December 5, 1878, upou said land. He made proof after due notice by 
_ publication on November 28, 1884, against the acceptance of which no 

protest or objection was made, and the same was duly accepted by the 
local officers and final certificate No. 122 issued on December 1, following. 

Upon an application by Manuel Brito, in which it was alleoed that 
a part of the village Ago Del Gallo occupied a portion of the land in 
question, a hearing was ordered in order to determine the rights under 
the adverse occupation of said village. | 3 4 

At the time and place set for the hearing, although due noble. was. 
given the settlers on the land, no appearance was entered on account. 
of the occupants, aud upon the ex parte testimony offered im support 
of Mirabal’s entry the register aud receiver found. in their devision of | 
February 17, 1887, that about one- fourth of the inhabitants Of the said | 
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village were living upon the tract in question and that the same had 
- not been used for the purposes of business and trade, except that one 


' Dumas Provencher, one of the settlers, for a time kept.a store upon 
the land, and at the time of hearing a store was owned by Monica Mira- 
bal. Further that the entryman had agreed with the settlers living 
upon the land to convey to them title to the tracts claimed by each, as 
- soon as he obtained patent, and that there had been no effort to locate 
the town for town purposes and that it had never been used or occu- 
pied for municipal purposes. They therefore recommended that the | 
7 entry should be allowed to remain intact. 4 - 

Your office decision ot June 18 , 1887, held said entry for cancellation 
for the reason that the testimony showed that the land was uséd for 
-. townsite | purposes at the inception of Mirabal’s entry. From ae | 
decision Mirabal appeals to this Department. 

During the pendency of said appeal certain affidavits - were filed in — 
‘this Department alleging that the entry by Francisco Mirabal was _ 
fraudulently made; that his residence at the time of said entry was 
then forty miles from the land; that Monica Mirabal personated him — 


at the local office in making the entry in question, and that nearly one- 


half of the village of San Rafael is situated on said land, the inhabit- 
ants of which were desirous of making townsite entry therefor. | 
In view of these charges action was suspended upon the appeal from 
your office decision holding said entry for cancellation and you were 
directed by departmental letter of October 3, 1889, to order a hearing 
after due notice to parties interested, or to take such other action under 
the laws and regulations as would enable you to ascertain the truth or 
falsity of such charges, and to make such order in regard to said entry ca 
. as the facts may require. 
_. Acting thereunder, your office directed the local sfiidens to ee a time 
and place for the heatiae of which due notice was given all parties, — 
which hearing appears to have been regularly held. | 
Upon the testimony adduced the register and receiver rendered the . 
following decision, after reviewing the testimony of the several wit- 
nesses: | | 7 3 e 
It reuld be a waste of time to enter into an analy sis of. the evidence in this Case, | 
as all the witnesses, however they may disagree on other points are unanimous in 
saying that honses were built and people were living on the land in question at the 


time Francisco Mirabal made homestead entry No. 1961, and that a town has existed. 
there ever since and hence was not subject to homestead entry. 


- Upon appeal your office decision of May 24, 1893, sastatied the dleci- 
sion. of the local otficers and in said decision it is stated that: 
This land has been occupied as a portion of the village of San Rafael since 1869 ; 
. said village has a populatiou of from two to three hundred souls. When the entry 
was made by Mirabal in 1883 the land was not un a public land and there- 
fore was not su bject to: homestead entry. 

“From said decision an appeal has been filed that ‘brings the case again | 
| before this Department. 
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An examination of the re hod shows a pr actical ence cn of the | 2 
charge of impersonation in the matter of making the entry in question 


and but a-weak effort was made to show that Mirabal did not comply — 
with the law in the matter of residence upon the land in question, the 


protestants confining their opposition to the entry to the allegation that — | 


the same was a part of the village of San Rafael at the time of the 
initiation of Mirabal’s. entry and therefore not subject to such entry. 

| It seems that the moving spirit in opposition to the entry in aecticn 

is Mrs. Provencher, the wife of Dumas Provencher, who, it appears, 


was dispossessed of a certain house and enclosure claimed by her upon 


the land in question, upon an action brought by Monica Mirabal, but 
aside from her none of the occupants of the land in question comprising — 
a part of the village of San Rafael appeared, to offer testimony against 
the entry in question. In this connection it might be noted that Dumas . 
Provencher was the principal witness introduced in. support of Mirabal’s 
; entry. He has.since died aud the testimony given in the present hear- 
ing by his wife, so far as material, seems eto be in direct conflict with 
the testimony given by him. | 
There appears to be but little question upon the facts in the case. 
As early as 1869 one Rafael Chaves settled upon this and an adjoining | 
tract, for which he filed pre-emption declaratory statement upon 
_ October 25, 1873. At the instance of Chaves a number of Mexicans | 
settled upon, built houses, aud oceupied a portion of the land covered ' 


7 by his pre-emption claim. This Mexican village so formed, does not 
appear to have ever been organized 1 in any way and no claim under the 


townsite law has ever been. made. on account of ae occupation as _ 
alleged. | | 7 
Among the early settlers was Francisco Mirabal and. after Oliaves : 


2 abandoned his claim Mirabal made entry as before stated. The village — 
~ settlement referred to comprises between four and five acres in the 


western part of the tract in question and extends across the S. 4 of the © 


NE. 4 of said See. 10, for which it appears that one Telles has made 


entry under the homestead law and received patent. Francisco Mira- — 
bal agreed to give title to each of the vccupants of a portion of his: 
entry in question, to the land occupied and claimed by them, and his” 


transferee has EON se agreed to evreehs the Secupanls in their 


possession. 
The first question for consideration is ehethbe the land, a on of 


which was occupied as before set forth, was, at the time of the making | 


of Mirabal’s entry, subject to the operation of the homestead laws. _ 
‘In the case of Keith v. Townsite of Grand Junction, on review (3 
L. D., 431), it was held on the authority of the rulings in the case of 
| the townsite of Superior City (1 Lester, 432), that it was manifestly not 
the object. of the law to withhold from pre-emption such lands as indi- — 
viduals might designate or select without authority, as a site for a — 
probable or prospective city or townsite. — _ And in the case of Bickel — 
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et al. v; Irvine (10 L. D., 205), the homestead entry by Irvine was sus- 
tained although a portion. of the land was shown to have been occu. 
pied for a number of years prior to the making of the entry there in 
question, the settlement. being known as Carson Camp. In that case it 
was stated by your office decision that— 7 a 


~ the occupants or residents of the tract in controversy never in any manner indicated 


that they desired to obtain title to the tracts from the government under the town- | 
site or other laws. . ... . At the date of Irvine’s entry the townsite protestants — 

had acquired no rights against the United States and there was no appropriay ou of | 
the public lands by the settlement they had male. - 


-In the departmental decision in that case It was stated that the con- 
testants took no legal steps to enter the lands covered by their settle- 
ment under the townsite law, nor do they now ask it; and since it.is not 
‘shown that any part of the land was settled upon and occupied for 
purposes of trade and business at the time of Irvine’s entry, I concur 


a in the conclusions expressed in your said office decision. 


These decisions would seem to be conelusive of the ‘case at. bar. 
While a portion of the land was occupied at the time of Mirabal’s 
entry, yet it does not appear to have been used within the meanin 2 of 
the statute for the purposes of business and trade, and as the oceu- © 
pants have taken no legal steps to enter the land covered by that set-_ 
_ tlement under the townsite laws, I must hold that their occupancy was 

not sufficient to reserve the land from disposition under the settlement 
laws. | 
It but remains to consider the effect of the agreement made between | 


Mirabal and the settlers upon this land under which he agreed to give — | 


them title to the portion of the land respectively occupied by them. 
When the peculiar facts relative to the settlement of Mirabal and the 
other Mexicans upon this and the adjoining tract are considered, I can — 
find no reason for avoiding Mirabal’s entry on the ground that he 
promised to protect those who were settlers upon the Jand, in their 
respective occupations. Jt is clear that they did not settle upon the 
land at his invitation.and his agreement to protect them can not be 
construed into a speculation, nor does it bring him within the intention — 
of the statute which provides that entry shall not be made in the 
interest of ‘any other party. 


In this. connection it might be. stated that MoniGe: Mirabal claims 


protection under the provisions of section seven of the act of March 


3, 1891 (26 Stat., 1095), claiming that he is entitled to have the entry 


Son airnied, he having been a bona fide purchaser after final ony and 
that his purchase antedated March L, 1888. 7 | 
Having found the entry to be reg ae and legal a consideration of the 
claim of confirmation is unnecessary. I must therefore reverse your 
office decision and direct that the entr y in question be passed to Pe 
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LANGFORD ». BUTLER, | | 
| Motion for review of departmental decision of Ji anuary 30, 1895, 20 | 
iL. D., 76, denied by sian Smith, en 13, 1895. | 


CLASSIFICATION OF MINERAL LANDS. | 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
Washington, D. 0., April 13, 1895. 

— To the Gn to classify Mineral Lands, and to the hegisters and 
Receivers, U. 8. Land Offices at Helena, Bozeman, and Missoula, vt 
Montana, and Coeur @ Alene in Idaho: | 
In accordance with the author ity voted in me ae an act of Con- 

gress approved February 26, 1895, entitled ‘An Act to provide for the 
examination and epee cation ef certain Mineral lands in the States 
of Montana and Idaho”, I have prepared the following rules and 
regulations for your observance and direction in the berlormance of 
the duties devolving upon you under said act. 

I, As soon as the commissioners appointed under the second section 
of said act are officially advised of their appointment, they will qualify - 
before an officer having a seal, and duly authorized to administer oaths, 
by taking and subscribing the usual oath of office, and filing the same 
with the Commissioner of the General Land Office. 

If. Your several boards are, as required by the statute, composed of 
three members, any two of whom shall constitute a quorum for the 
transaction of business. From each board the Secretary of the Interior 
will designate a chairman and secretary. The secretary shall keep the 
minutes and a record of your proceedings. The minutes of each day’s 
proceedings shall be completed and written out in ordinary handwrit- 
ing, or typewritten, and duly signed by the chairman and secretary 
before the next day’s business shall be begun, and shall not thereafter 
be changed, except by a further record, stating accurately the changes — 
intended, said minutes not to include testimony or evidence taken — 
under the second section of the act, or other than actual decisions, 
orders and proceedings of the board. | 

The decision or action of a majority of each board. shall control in all | 
- matters herein provided for. - 

IIL, Commissioners can obtain all ae and information necessary to 
énable them: to proceed with their duties, at the local Sa from time ~ 
to time, as their work progresses. _ 

IV. You will at once proceed to examine and classify the lands as _ 
| provided i in the said act, in the following order and manner: 

-  a—You will commence with those surveyed tracts, which are prima 

facie non-mineral lands, observing as nearly as practicable, a consecu- 
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tive arian in the examination, to the and that the grants may be adjusted = — 


in this particular, as Tapidiy as is consistent with accuracy. 
b—The enna in the field shall be.as to each forty acre sub- 
. division, and you will note carefully as evidence, any testimony offered, 
or facts observed, relative to each Dar ticular tract or to tracts adinccnt 
thereto. 7 
c—‘That all said lands shall be classified as mineral which by reason 


of valuable mineral deposits are open to exploration, occupation, and 


purchase, under the provisions of the United States mining laws, and _ 
_ the Commissioners in making the classification hereinafter provided for - 
shall take into consideration the mineral discovered or developed on or 


adjacent to such land, and the geological formation of all lands adjacent . 


‘thereto, and the reasonable probabilities of such land containing 
valuable mineral deposits: because of its said formation, sogation or. 
character.” | : 
From the examination wad ingsifivation shall be eliminated all tracts: 
for which United States patent has. issued, as mineral or agricultural, 
but note shall be taken of all mubaivmions containing patented min- 
ing claims, as by the third section of the act the remaining portions of 
such subdivisions are declared to be prima facie mineral and must be 
classified as such unless the character thus impressed upon them is 
disproven by testimony or otherwise. | 
d—Whenever you are in doubt as to proper classification of. any | 
particular tracts of land, you may avail yourselves of such evidence as 
‘may be accessible to you, or stunmon and take the ee of such, 
witnesses as you may deem necessary. | : 
| e—Attention is called to the fact that as this is a final determina. 
tion of the character of the lands, as far as the commissioners are 
concerned, the various boards should freely avail themselves of all tes- _ 


 timony, forntal or informal, likely to aid them in making an accurate 


classification, as a fair and reasonable classification will render improb- 
able much vexatious and expensive litigation under the fifth and suc- _ 
‘ceeding sections of the act. The examination should be made as 
rapidly as is compatible with thoroughness, and all obviously irrele- | 
vant testimony should be rigorously excluded. | 

f—After examination has been made, and all information required 
has been obtained, classification shall be made and the minutes of the _ 
board containing the decisions as to the conclusions reached, shall 
state that the lands classified are examined by legal subdivisions, 
(where the lands have been surveyed), (and where unsurveyed; by Fabs 


of such extent, and designated by such natural or artificial boundaries . - 


to identify chen as the commissioners, may coe) , and oe the = 
area thereof. | 
In making this classification certain definite requirements of the act 


- not already noted must be observed: 


1, The word “mineral ” 2S used i in the act shall not be held to inglada | | 
coal and. iron. 
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2: The classification shall be made without reference to. any previous 


@xamination or report, or classification. 


V. On or before the 5th day of each month you will file with the | 


register and receiver of the land office in which the land examined and — | 


classified is situated, a full report in en pCate, 1 in form as follows: 
EXHIBIT A. 


DEPARTMENT OF THE INTERIOR, U. S. LAND OFFICE, 
: , 189—. 
‘Report of cer tain lands within the land grant limits (or within the indemnity land 
grant limits) of the Northern Pacific Railroad Company, within the district above 
named, examined and classified in accordance with an act of Congress approved Feb- 














 -ruary 26, 1895, entitled *‘An Act to provide for the examination and claseincation - 


“of certain miner ‘al lands in the States of Montana and Idaho”: 
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*In case any tract described in the foregoing statement was classified after consideration of testi- . 


mony offered by witnesses, under the head of remarks should be made a reference by page to those 
portions of Exhibit B containing the testimony and decisions relative to the particular tract. 


EXHIBIT B. 


DEPARTMENT OF THE INTERIOR, U. 8. Lanp OrFice, 
: = , 1898—. - 
The following exhibit is submitted as additional and supplemental to fine detailed 
‘lists of lands examined and classified by the Board of Commissioners shown on 
—, Exhibit A of even date herewith. 














Here insert a report concerning the following particulars: 


1. All testimony referred to,-and written communications received : 
by said Commissioners relating to the land embraced in the report, | 
carefully arranged in consecutive order that reference may zenguy, be | 


mace thereto on Exhibit. A. 
2, An abstract of these portions of the minutes of the board (giving 


the dates) showing the various decisions and orders affecting the 


classification of each forty acre tract described in the detailed list 
‘(Exhibit A). : 


3. A full explanation of the reasons for the specified susedieaiat 
of lands where no testimony or other evidence ee under ee 


graph 1 of this exhibit. 
4, Any further remarks necessary and not provided for. 


. ae 
a 
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+e A cariheate-s as follows: 


 Itis hereby certified that the foregoing ae Exhibits A‘and. B—of: the: ends - 
. examined and classified by the Board of Commissioners for the Land District -of © 
_ from.’ ~ —— 189— to ‘and including -—— 189— together with an | 
: ahatpact of decisions, the evidence filed, etc., is a tr ue and correct record of the 
proceedings had during the period specified, both dates inclu ded. se 
(Signed) an? 32 i 
ie ne | : ' Commissioner. 

















6. The nengit ence the testimony or other evidence filed under 7” 
1, should be marked “original” for retention in the local land office, _ 
7 and the duplicate marked a duplicate ” prepared for transmittal to the 

Department should omit the testimony, and written communications - 
provided for by subdivision 1 of this section, which may be called for 
from the land office by the Secretary at any time with such farther. 
reports as may be deemed necessary. ‘ : " 
- VI. The commissioners shall ther eupon proveed to exa. axaine andl clas- 


 ~sify all other surveyed lands, in their order, in the same manner as pro- t we 


vided by section four of the act; and thereafter shall as rapidly as 
. practicable examine and classify in the same. manner all unsurveyed 


7 | lJands in their respective districts within said grants, observing the - is 


difference that the lands must necessarily be described by natural — 


. objects or permanent monuments to anes the same, pene the - | 


area of. unsurveyed. tracts classed as mineral. 


In this connection it is only necessary to direct that the mnsnnveved . 


~ tracts examined under one description be of comparatively small extent, | - 
the details relative to the description ye oe left to the discre- Le 

_. tion of the several boards. — 
WII. (a) Immediately upon. the filing of said report in amen office, he 


7 the register and receiver will forward the duplicate direct to the Sec- 
retary of the. Interior, and thereupon publish in two newspapers, one | 


_ of general circulation in the county in which the land classified is’ — 


located, and the other published at the capital city of the State (in. 
- which the lands may be situated) at least once a week for four consecu- _ 
tive weeks if. in. a weekly paper, which will require five insertions in 


oe weekly paper, (or for thirty days if in a daily paper) notice of the | 


a EE 


| s the - 


ae classification shown by said report: tiled by said commissioners, as 


‘Deparment OF THE INTERIOR, Wy: s. LAND ONFICE, 

| | : , 189—. 
oA report in duplicate; n qiaried Exhibits A and B, havi ing heat filed in this office on 
day of 189—, ‘by the Corimisaioaens appointed for this land district 




















a “under an Act of Congress apoyo: February 26, 1895, entitled “An Act to provide. 3 
for the examination ‘and classification of certain mineral lands in the States of Mon-. 


_ made by said Commissioners from - 
as follows: 


. ‘tana and Idaho,” showing the classification of lands within the land grant limits 
2 (or the indemnity land-grant limits) of the Northern Pacific Railroad Company, — 
189—, to. , 189—, both dates inclusive, | 








7 (Here insert verbatim Exhibit A a 
— :12781—vo1i 20——23. _ 
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Notice is hereby given in compliance with the fifth section of. said act that any 
= ‘person, corporation or company feeling aggrieved by said classification may within — 


sixty days after the date of the first publication hereof file in this office a duly 
“verified protest against the acceptance of said classification which protest shall | 
set forth in concise language the grounds of objection as. to the particular (gov- | 
ernment subdivision of) land in said Ero described” ; whereupon # an order for a 
hearing shall issue. 7 
That portion of the report of the Gomniionen marked Exhibit B is on file in 
this office and open to the examination of interested parties. | 
Notice is further given that: by the terms of said act of February 26, 1895, that. 
as to the lands against the classification whereof no protest shall have been filed” 
, “the. classification when approved by the eae of the THEE, Bhat 
‘be considered final except in case of frand”, 





? 


7 ttegister. 





receiver. 

- () Hearings on 1 protests filed in pursuance of suéh published siSLOe: 
shall be conducted in accordance with the Rules of Pr actice, edition 
August 6, 1894, and with par agraphs 109 et seq. .,of the general mining 
circular of December 10, 1891, amended by the circular approved July. 
2, 1894, so far as the same are applicable, with these modifications: 

i, It being contemplated that the classification proceed to a conclu- 
sion aS soon as practicable, the time for filing appeal from the decision 
of the register and receiver, upon testimony submitted on said protests, 
is limited to ten days, aad from the decision of the Commissioner of. 
the General Land Office to twenty days, the usual additional a being 
allowed for service, | 

9. It being provided by the sixth section of the act. that the unsuc- 

cessful party on final decision shall pay all the costs of such hearings, 
the registers and receivers will require from each litigant & prelimi- 
nary deposit of a sum of money sufficient to cover the whole costs 
properly chargeable of which gross amount any excess over double the 


- costs of the hearing shall be returned to the respective parties imme- 


diately upon the conclusion of the said hearing, one half the sum then 
remaining be refunded to the successful party immediately upon official 
notice being received at the local land office of the final determination 
of the controversy, and the net costs be then immediately disposed of 
in the usual manner. Until such final determination of the matters in 


issue the amounts so deposited shall remain in the custody of the — 


receiver of public moneys for the land district in which said. matter is 
pending, who shall issue his receipt therefor to the respective parties. 
With his regular monthly report said receiver shall include a neon ne 
of all moneys so received and remaining in his hands. = es 
3, The lands included in the lists reported by the various Peas of 
Commissioners, and incorporated in the published notice are prima 
facie of the character as classified and the Secretary of the Interior, 
upon receipt of the report provided for in paragraph TX. (b) will pee 
nate, under the proviso to the fifth section of the act, the official, to — 
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defend such éieaaiication, at said hearings i in the name of the United 
States, fixing the compensation to be paid for said services. _ BF 

4, The orders for the hearings provided for by said act shall issue to . 
the protestant, upon his application, and be by him served upon all par- 
ties in interest in the usual manner. Should application for such order _ 
be not made within ten days from the filing of said DIOReeS said pe 
test shall be considered as dismissed. 

VIII. The registers and receivers Shall in all hearings arising jnder “ 
this act fix as early a date therefor as is practicable, not later than 
thirty days thereafter, said hearings to be held on consecutive business 
days, and the record in each case be kept separate from any other. 

IX.(a) The registers and receivers shall immediately upon the expi- 
ration of the time within which protests may be filed, specified in para- 


- graph VII, make a full report, specifying in detail all lands embraced __ 


in said published list ‘Exhibit A” against which no protests have 


‘Deen filed as provided, and also specifying in detail all lands embraced 


_ in said published list “Bxhibit A” against which protests have been 
filed, to the end that all lands as to which no controversies exist may 
be spocdily: and finally a as to their miueral or non- muneral | 


_ character. _ 
(b) The register and receiver shall, aS SOON as possible make an addi- 


tional report specifying the protests on which hearings have been =~ | 
ordered, and the dates fixed therefor, and also specifying the pion 7 


~ which are.dismissed for want of pr osecution. 
XX. The duplicate report of the commissioners provided for by section - : 
five of the act shall be forwarded directly to the Secretary of the Inte-’ | 
rior. All other reports and correspondence shall be addressed to the 
~Commissionuer of the General Land Office, and only through him to the. 
Secretary, so that a complete. record thereby may be kept in ae Gen- 
eral Laud Office. 
XI. (1) On the first day of each month the several boards of com- 
_ missioners shall file with the receiver for the Jand districts in which 
they are appointed, a full report in duplicate, signed by the president. 
and secretary of said board, for transmittal to the Secretary of the 


Interior in the manner prescribed by section X of these instructions. —— 


Said report shall show in detail the amounts due each member of the 
respective boards as compensation for services for the prior month, | 
under said act, accompanied by the receipts 1 eeupenen of the indi. a 
| vidual members, signed in blank. . | 
(2) With their regular monthly returns the various receivers shall — 
transmit these several reports, together with all accounts for publica- 
tion under the fifth section of the act, and accounts under the proviso 


to the fifth section of the act, which should be filed with them. These 


last named accounts must be sworn to. before some officer authorized. | 
to administer oaths in the land district, the account for publication. 
- have attached a copy of the notice published, and all be 8 accompanied: 
| with receipts in duplicate ence. in blank. | 
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‘These various. accounts will then Pe audited as provided by s section 2 2 
of the act. 
. XI The charges for publication ander this ae shall not exceed the 
| charges fixed for publication for mining claims as specified in paragraph 
97, Sec. 1 of the mining circular of December 10, 1891, and shall be 
2 payable as in said act prescribed, upon due proof ‘of publication filed — 
In manner as: prescribed by perpen. 41 of said mining circular of 
December 10, 1891. | _ 
XIU, Such further instructions under anid act will be issued as may . 
hereafter appear necessary, but should unforeseen ‘<lifficulties present 
themselves, you will submit the same for special instructions. 
The blanks necessary to be used in connection hevewivl will be : 
furnished. 
A copy of said act of I February 26, , 1805, is attached. 
Ree pee ay 
Howe Surrey, Secretary. — 


- (PuBLIc—No. 76.] 


AN ACT To provide for the examination and classification of certain mineral lands in the. States 
of Montana and Idaho. . 


Be it whadtea by the Senate and House of Representatives of the United States of America . 
in Congress assembled, That the Secretary of the Interior be, and is hereby, author- 
ized and directed, as speedily as practicable, to cause all lands within the land dis-_ 
tricts hereinafter named in the States of Montana and Idaho within the land grant 
and indemnity land grant limits of the Northern Pacific Railroad Company, as | 
defined by an Act of Congress entitled ‘‘An Act granting lands to aid in the con- 
_ struction of a railroad and telegraph line from Lake Superior to Puget Sound, on the _ 


. Pacifie coast, by the northern route,” approved July second, eighteen hundred and ~ 


sixty-four, and Acts supplemental to and amendatory thereof, to be examined and 
-. classified by commissioners to be appointed as hereinafter provided, with special 
reference to the mineral or non-mineral character of such lands, and to reject, cancel, 
and disallow any and all claims or filings heretofore made, or which may hereafter 
be made, by or on behalf of the said Northern Pacific Railroad Company on any 
lands in said land districts which upon examination shall be classified as provided | 
jn this Act as mineral lands. 


SEC. 2, That for the purpose of making the seaiasion herein siopided for there 


shall be appointed by the President of the United States, as soon as practicable after 
the passage of this Act, three commissioners for each of the following land districts, 
to-wit: The Bozeman, Helena, and Missoula land districts, in the State of Montana, 
and the Ceur d’Alene land district, in the State of Idaho, at least one of whom for 
each district shall be a practical miner and a resident of such district; and said 
persons so appointed for each district shall constitute a board of commissioners. to 
| perform within such district the duties herein prescribed. They shall each receive 
_ for their compensation ten dollars for each day they may be actually engaged in the 
_ performance of their duties, which shall include their transportation and subsistence 
expenses, but the total amount of compensation to be paid to each commissioner 
annually shall i In no case exceed the sum of twenty-five hundred dollars; and their 
accounts shall be auilited by the Secretary of the Interior and paid siiOfithily. Before 
‘entering upon their: duties each of said commissioners shall take an oath to faith- 
fully perform the duties of his office. Said commissioners shall make examination 
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of the lands herein mentioned within their respective districts, and may also- take 
the testimony of witnesses as to the mineral or non-mineral character of any of. said 
lands, and receive any other evidence relating to said matter, and shall have power _ 
_ to summon witnesses to appear before them, and to administer oaths; and they shall, — 
immediately upon their appointment, proceed to examine’ and classify the lands 
herein mentioned within their respective districts, as provided iu this Act, and shall | 
fully complete said classification within the term of four years from the date of this — 
‘Act. The oath of office of said commissioners shall be filed by them in the office of - 
the Commissioner of the General Land Office, All testimony taken by said com- 
niissioners shall be reduced to writing, subscribed by the witnesses, | and filed’ with 
the report of the commissioners hereiuafter required. The action or decision of a 
majority of said commissioners in each district shall control in all matters herein 
provided for. That the commissioners shall perform the work of examination and_ 
classification herein directed according to such rules and regulations as the Secre- 
tary of the Interior shall prescribe. 
Src. 3. That all said lands shall be classified as mineral which - by reason of: 
valuable mineral deposits are open to exploration, occupation, and purchase under’ 
the provisions of the United States mining laws, and the commissioners in making 
- the classification hereinafter provided for shall take into consideration the mineral 
discovered or developed on or adjacent to such land, and the geological formation of 
all lands to be examined and classified, or the lands adjacent thereto, and ‘the rea- 
‘sonable probabilities of such land containing valuable mineral deposits because of 
its said’ formation, location, or character. The classification herein provided for 
shall be by each legal subdivision where the lands have been snryeyed. -If the lands 
examined are not surveyed, classification shall be made by tracts of such extent, and 
designated by such natural or artificial boundaries to identify them, as the commis- 
sioners may determine. Where mining locations have been heretofore made or pat- 
ents issued for mining ground in any section of land, this shall be taken as. prima 
facie evidence that the forty-acre subdivision within which it is located is mineral - 
land: Provided, That tlie word “ mineral, ” where it occurs in this Act, shall not be | 
- held. to iwelnges iron or coal: dnd provided further, That the examination and classifi- _ 
cation of lands hereby authorized shall be made without reference or neeere to van, 
previous examination or report or classification thereof. 
Suc. 4, That such of the lands herein mentioned as have been surveyed prior +0 


. the passage of this Act shall be first examined and classified as herein provided, and. 


afterwards, and as speedily as practicable, the lands herein mentioned which have 
not been surveyed, until all the lands herein mentioned shall have been examined 
and classified, as herein provided. ) 

Src. 5. That said commissioners shall, on or before the fifth Rag of each oath, 
file in the office of the register and receiver of the land office of the land district i. 
which the land examined and classified is situated a full report, in dnplicate, in such — 
form as the Secretary of the Interior may prescribe, showing all lands examined by — 
them during the preceding month, and specifying clearly, by legal. subdivisions, | 
where the land is surveyed, or otherwise by natural objects or permanent monuments 


to identify the same, the lands classified by them as mineral lands and those classi- _ 


fied as non-mineral; and with said report shall be filed all testimony taken and 
written communications received by said commissioners relating to the lands 
embraced in the report. The register and receiver shall file one duplicate of said _ 


report in their office, together with all accompanying testimony and papers, and the _ 


other duplicate shall be by them forwarded direct to the Secretary of the Interior, 


and. said comniissioners sliall furnish to the Secretary of the Interior at any time 


such further or additional report or information as he may require concerning any 
matters relating to their dutiés or the performance of the same. Upon receipt of 
such report the register of the land office shall, at the expense of tle United States, 
cause to be published in a newspaper of general circulation in the county in which 
the land is located, and in one newspaper published at the capital city of the State 
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in which ine lands may be situated, at least once a week for four consecutive weeks, 
notice of the classification of lands as shown by said report, and any person, corpora- — 
tion, or company feeling aggrieved by such classification. may, at any time within 
sixty days after the first publication of said notice, file with the register and receiver | 
of the land office a verified protest against the acceptance of said classification, 
which protest shall set forth in concise language the grounds of objection. to the | 
classification as to the particular land in said protest described, whereupon a hear- 

ing shall be ordered by, and conducted before, the said register and receiver, under. 
: rules and regulations. as near as practicable in conformity with the rules and prac- 

tice of such land office in contests involving the mineral or non-mineral char acter of : 
the land in other cases; and an appeal from the decision of the register and receiver | 
shall be allowed to the Commissioner of the General Land Office and the Secretary 
of the Interior, under such rules and regulations as the Secretary of the Interior 
may prescribe: Provided, That at such hearings the United States shall be repre- 
sented and defended by the United States district attorney or his assistants for the 
judicial district in which the land is situated, unless the Secretary of the Interior 
shall detail some proper officer of the Departmeut of the Interior for that purpose. 
The compensation for such service shall not exceed ten dollars per day for each day’s 
actual service before the register and receiver, to be paid out of the fund provided 
for the examination and classification of said mineral lands, 

Src. 6. That as to the lands against the classification whereof no protest shall | 
have been filed as hereinbefore provided, the classification, when approved by the 
Secretary of the Interior, shall be considered final, except in case of fraud, and all 
plats and records of the local and general land offices shall be made to couform to 
such classification. All lands so classified as above without protest, and the classi- 
fication whereof is disapproved by the Secretary of the Interior, and all lands whereof 
the classification has been invalidated for fraud, shall be subject to hearing and 
determination in such manner as the Secretary of the Interior may prescribe. And 
as to all such lauds, and as to the lands against the classification whereof protests 
may be filed, the final ruling made after the day set for hearing shall determine the 
proper classification; and all records of the local and general land offices shall be 
made to conform to the classification as determined by such final ruling, and all costs 
of such hearings shall be paid by the unsuccessful party, under such rules as the 
Secretary of the Interior may prescribe; and the Secretary of the Interior is hereby 
authorized to establish such rules and regulations as may be uecessary to carry into 
effect the true intent and provisions of this Act ¢ as speedily as practicable. . 

SEC. .7. That no patent or other evidence of title shall be issued or delivered to 


said N orthern Pacific Railroad Company for any land in said land districts until 


‘such land shall have been examined and classified as non-mineral, as provided for in 
this Act, and such patent or other evidence of title shall only issue then to such land, 
if any, in said land districts as said company may be, by law and compliance there- 
with and by the said classification, entitled to, and any patent, certificate, or record | 
of selection, or other evidence of title or right to possession of any land in said land. 
districts, issned, entered, or delivered to said Northern Pacific Railroad Company in 
violation of the provisions of this Act shall. be void: Provided, That nothing con- 
tained in this Act shall be taken or construed as recognizing or confirming any grant 
of land or the right to any land in the said Northern Pacific Railroad Company, or 
as waiving or in any wise affecting any right on the part of the United States against 
the said Northern Pacific Railroad Company to claim a forfeiture of any land gre ant » 
heretofore made to said company. 

Src. 8. That there is hereby appropriated, out of any money in ‘the ‘Puedes not 
otherwise appropriated, the sum of twenty thousand dollars, or so much thereof as 
may be necessary, to be expended to carry into effect the provisions of this Act, the — 
same to be paid out upon the order of the Secretary of the Interior; and the Secre- 

_ tary of the Interior is hereby required to embrace in the annual estimates submitted | 
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to. Gouwtess for appropriations for the interio: Department a saniGiont sum to pay 


the said commissioners for the fiscal year next ensuing, and annually thereafter - 
i ‘until the classification of lands required by this Act has. been fully accomplished. | 


a  RPETOe® February 26, 1895. fed 


| eee eae OF COMMISSIONER. | 


“TOWN OF AMARGO V, ‘Voruane. 


ord 


| The Secretary of the Interior will not interfere: with the discretion of the Com- tag at 


missioner in refusing to order a hearing, unless there is such an abuse of dis-_ 
cretion as would work an. inje ustice, or an ntnenniteble denial of a a deoae right. 


Secretar ry Smith to fie: Commissioner - the General Land Office, April : 
f+ & | 18, 1895. oe (J. Tay). 3 


ae letter ren of March 12, 1894, your office transmitted to this 
- Department the appeal of certain inhabitants of the town of Atmargo, | 
New Mexico, from your office decision of November 16, 1893, refusing | 
to order a hearing on the protest of said inhabitants filed apainiet the 
— final proof: offered on Ed A. Vorhang’s homestead entry No. 3879, cov- 
ering the N. 4 of the NW. sof Sec. 1, T. 31 N., R. 1 W., and the S, tof 
the SW. 4 of Sec. 36, T. (82 N,, R. 1 W.. ‘Santa Fe, New Mexico, land 
district. — | 
It appears fat at the. time Woihane made 5 appliewtion to eater the 
tract here involved the inhabitants of said town of Amargo filed a pro. — 
test against the allowance of said entry, and that by your office letter 
“¢G” of November 20, 1891, the case was decided in favor of Vorhang, | 
aud his entry allowed to be mle of record. © | : 
The reason given in the decision appealed from for dactnien to order 
a hearing on the protest under consideration is because the questions: 


: therein presented are the same substantially as were aah ua ealed oy 


your office in its letter “KG” of J uly 20, 1891. | 
After setting forth the allegations coutained in said pe otest ‘which : 
i do not deem it necessary here to repeat, you declined to order a hear- — 


-. ing thereon for the reasons stated above; but you say that the protest - 


contains allegations which tend to show that the land is more valuable 
for. mineral than for agricultural purposes; that these allegations are 


too vague and indefinite in the shape presented in said protest, and. | 


you allow the protestants thirty days within which to file a new protest 
affidavit on that point, and direct the local office that if the same is y 

- deemed sufficient they will order a. hearing thereon. _ 

In the case of Wilder v. Parker (11 L. D., 273), the nba of this. 


: Department i is announced to be that it will not interfere with the dis- 


 eretion of your office in refusing to order a hearing on a protest filed — 
against, final proof, unless there is such an abuse thereof as: would work 
-an injustice or an. inequitable Oe of a ga! ene 
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| A saree examination of the record i in this case shows that the ques- [ 
tion of the time of Vorhang’ s settlement on the tracts in question, his _ 
residence thereon, the character of his improvements, the use he has _ 


- made of the land, the origin of the town, its first occupation of said 


tract, and all other questions in issue between the inhabitants of said 


town and Vorhang at that™time, were adjudicated in your said office 
decision of July 20, 1891, and that the protest in question is but a 


re-opening of sete ISSUES. Hence a refusal to order a hearing thereon — 


works no injustice to ‘said inhabitants, nor does it deny them alegal __ 


right, as they have had their day in court. I see no reason, therefore, 
why the policy of the Department, as stated in the “anthority cited, 
should be departed from in this instance. — 
_ Your office decision is therefore affirmed, with instructions to renew | 
the permission to the protestants to file a new protest, alleging the 
| mineral character of the land, and that a hearing may be had on that 
point only. | 
ADDITIONAL HOMESTEAD-SECTION 6, ACT OF MARCH 2, 1889. 
| - HORACE J. JACKETT. | | 


An additional. homestead entry under section 6, act of March 2, 1889, is limited in 
- acreage to an amount which added to the quantity prev ionsly entered shall not a 
ee one hundred and sixty acres, — : 


| Secretar y es to the Commissioner of re Gener aie Land ‘opi ice, April _ | 
; 18, 1895. eo 2 (ed. On 


The tecord in this case shows that Horace J. J ackett filed applica- 7 


3 tion to make homestead entry, under section 6 of the act of March Dy 7 | 
1889 (25 Stat., 854), of the NE. 4 of the NW.4 and lots 3 and 4, of 


— Sec. 9, T. 20, R. 45, containing 103.50 acres, eee eo land -. 
- district. os 


By said spplieetion it is shown that the entryman had nade Tene: | 


stead entry of lots 1 and 2, of section 6, T. 23, R.38, which contained 
80.50 acres, and that he had commuted the same by warrant location, 


under the act of February 11,1847,and that a Cae was ieuee <7 
thereon July 21, 1887. | ‘“ 
The daulcation in question was rejected by the local Aa for fe _ 
reason that: it “calls for more land than applicant is entitled to under 
the law.” 3 | 
The applicant asecied to your office, which, by letter of December a 
11, 1893, hela— | ae 
This application is made under the provisions of Secon 6. of ae net of Metioh: 


~. 1889, which prescribed that the “additional land” which ‘added to the quantity ae 
previously entered . . . . shall not exceed one hundred and sixty acres,” ne 


Your action was, under the circumstances, proper, but I have concluded to allow | 


- the applicant the option, within the time prescribed, under the rules of practice for | 


.- taking an appeal to elect whether he will take an appeal, or waive any claim toso | | 


much of the tract applied for, as to bring the remainder, when added to the ure ae 
° previously a within bie area prescribed by law. | of: 
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“The applicants appeal from this is judgment brin gs the case e before the 


-. Department. 


- Upon an examination of the record T find your office judgment ¢ to be 
correct, and ae same 1S mere affirmed. a 


| COMMUTED HOMESTEAD EN eceenee Se 
: 5 f 
FER het 


FRANCIS, A. LocKkwoop. Ps a 
2 KAY red 


. The board of equitable Sas ddieation has no authority to waive the requirement of 


_ the statute that permits the commutation of a homestead only after a period of 
fourteen months residence and cultivation from date of entry, and. onl an - 
entry allowed 1 in contravention of said statutory requirement. | 


| | Seer etary Smith to the Commissioners of the General Lana Office, April 
Ta 1099, Fs (J. L.) 


‘The land involved in this case is the NW. 5 7 the NE. 4 and the 
NE. 4 of the NW. 4 of section 7, and the NW. + of the NW. 4 of | 
| section 8, T. 28 N., BR. 25 E., Waterville land district, Washington. 

On March 18, 1801, Francis A. Lockwood made homestead entry, No. 
150, of said land. On August 12, 1891, he filed notice of intention to 
maké final proof on September 23, 1891; ; on which day, after due pub- 


lication, be offered the testimony of himself and of two witnesses and ‘ A 


proved— 
that he settled upon said land about the aiid of I May 1890; built a house and moved » 
into it with his family, consisting of his wife and four ahilar en, and remained there 
until about the middle of July, when he and his family left the land and remained | 
— absent until about November 3, 1890; they then returned to the land and remained 
several days until about the middle of November 1890; at which time they left the 
land again, and’remained absent until April 6, 1891, when they returned; from April 


, 6 to September 23, 1891, the entryman and his family remained upon the land. 


‘When absent from the land as above stated the family stayed in Waterville for the 
purpose of sending the children to school. (The testimony as to ame Improvements — 
and cultivation appears to be sufficient.) 7 

| The local officers approved said final proof and permitted ineciweed | 
. to make cash entry, No. 271, of said land, and issued to him final reorve 

and certificate dated Saciniber 23, 1891, : 
On May 12, 1892, your office (by letter © of that date) ny oe 

~ said cash entry “for the reason that proof was not made in conformity 
with section 6 of the act of March 8, 1891 (26 Statutes, 1095), which 
requires fourteen mouths residence from date of entry;” said “Cash 

- Entry No. 271 dated September 23, 1891, being a commutation of home- 

stead entry No.150 made March 18, 1891. ” Your office further instructed . 
— the local officers to “notify the sueennn that when he.can show such | 

residence he will be permuted to submit ie aa pron without 

readvertising.” : : 
From: said decision Lockwood aonenieal: And on March 15, 1893, 

this Department appr oved.and affirmed the action and decision of your os 

office. ae case is reported i in 16 L. mt 285. os 
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| apicwoed was served with a copy of said coparimental deca on 
: April 11, 1893, and he has not taken any action in reference thereto. ~ 


But on December 14, 1893, one C, W. French (appearing by P. BE. 
_ Berry, Esq., who was attorney for Lockwood), forwarded to your office © 
_ a petition in which he alleged, that on April 25, 1892, he purchased 

from Lockwood for valuable consideration and in. a ‘faith, the land 
aforesaid, and is the present owner thereof; and that it is impossible 


_ for Lockwood now to make a non Alienanou affidavit; and thereupon — - 


- he prayed that the aforesaid case be submitted to the board of equi- 


table adjudication as a “special case,” and that patent issue to Lock- a 
- wood for said land. | 


| On January 20, 1894, your office denied the prayer of said aention: 
and held Tockweode on entry, No. 271 for cancellation ; and French | 

has appealed to this Department. : 

I find no error in the proceedings of your office. The board Foals 
table adjudication have no authority to repeal or suspend the operation 
of the act of Congress which provides, that a homestead entryman may 
avail himself of the privilege of paying the minimum price for his 


land, only “after the expiration of fourteen calendar months from the _ 


date of his entry,” and then only “upon making proof of settlement, 
and of residence and cultivation for such period ot fourteen months.” | 
Your office decision is hereby affirmed. 


UMATILLA LANDS—CULTIVATION—GRAZING LAND 
JOHN M. ALLEN. 

The use of land for grazing purposes by the entryman is sufficient compliance with | 

the law as to cultivation, if the land is better suited to such use than to raising 


crops; and it is not material in such case whether the stock so grazed on the — 
land is the proper ty of the entryman or not. 


| ‘Secretary Smith to the Commessioner of the Gener ab Lind Office, Aprit : 


18, 1895. oe (I. D.) 


_ John M. Allen appeals from your office decision of November 3, 1893, 
holding for cancellation his Umatilla cash entry, for lots 3, 4,9, and — 
. 10, See, 18, T.18., BR. 32 E., La Grande land district, nee a 
oc inspection. of the papers shows that by an inadvertence your 
office decision omits lot 1, of Sec. 14, of the same township and range, 
which is included in the entry in fnal proof, and the entire tract will 
be described according to his entry. . 
_ The records show that Allen made the purchase of all of said lands 
April 27, 1891; that he made settlement thereon October, 1891; built 
a house, fenced the land and resided thereon erent until Janu-- 
ary 4, 1893, when he offered final proof. He made-all. the payments, 
the final proof payment being made on said Jannary 4, 1893. His final — 
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proof ea offered was rejected and he was allowed further’ time in 
which to make additional proof as to cultivation and on October 18, 
1893, he filed additional proof showing that said land was used for 
_ - grazing purposes, 2,500 sheep and 25dairy cows being pastured thereon. - 


~The stock so pastured is the property of two other persons and none ~ 


of it seems to belong to the entryman. ‘The proof filed January 4, 1893, _ 
shows that. the tract was unfit: for plow land. and only available for 
grass land. ; , 

The entryman. has. sated with the law fully as to payments, resi- 
dence, and improvement, and the final proof showing, without dispute, 


that the land is more valuable for grazing than for plow land, his use 


of such Jand for pasture is sufficient compliance with the law as to. cul- 
tivation. | 

Where land is better adapted for grazing than for raisin @ crops, the erection of the 
necessary buildings.and preparation for stock raising, together with the actual use 
of the land for such purpose may be accepted as satisfactory proof of cultivation, if 
good faith is also shown in complying with other requirements of the law. Michael . 
McKillip (17 L. D., 455). 

_ Whether the stuck raised and srazed upon the land belongs to the 

entryman, or be raises and grazes stock thereon: for others at a profit 

for-his work and the use of the land, seems not to be material. Having 

made full payment for the land and in all other respects having com- 
plied with the law, his final proof should have been accepted. 7 

. Your office decision is reversed aud Alien’s final.proof is accepted. 


ORDER OF CANCELLATION~-REINSTATEMENT. 
PEHLING v. BREWER. 


An entryman who fails to appeal from a decision canceling his entr y, and permits said 
decision to become final, is not entitled to a reinstatement of his entry, in the 
presence of an intervening adv erse 11 ight, even though the ee a Judgment of - 
cancellation was erroneous. , | 


eon Smith to the Commissioner of the General Land Office, Aprit | 
~ 18, 1895. - (E. W.) 


“The plaintiff in the above stated case sapenls from your office deci- . 
sion of April 12, 1893, holding his entry for cancellation as to part in. 
conflict with the enue of defendant. The land involved in this contro- 
--versy is described as follows: N } of SW 4 and SW 4 of NW 4, Sec. 

18, T. 110 N., R. 29 W., Marshall land district, Minnesota, | - 

it appeie that Brewer made soldiers sdditional homestead entry 
upon the tract in controversy on January 12, 1874, and that subsequently 
on November 21, 1876, the same was claimed by the State of Minnesota 
under the swamp land act of March 12, 1860. It further appears that | 
the entry of Brewer was cancelled by your office on July 30, 1878, for 
conflict with the swamp selection of said State. oon this decision of 
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your office demndaat Brewer has; never taken an Spent “The aah in 
controversy was within the six miles granted limits of the Winona and > 
St. Peter Railroad under the Act of March 3, 1857, and were reserved 
double minimum lands at the date of said swamp-land grant and did _ 
not pass thereunder. For this reason your office held for rejection the — 
selection of the State of Minnesota subject to the right of appeal. No 


appeal having been taken the selection was rejected on the aed of 


October, 1892, © 
Henry Pehling made homestead enti upon the tract, January 12, 
1893. Upon application made to your office subsequent to the date of 


Pehling’s homestead entry, the cancellation of Brewer's entry made in 


1878 was rescinded and his entry reinstated to be considered with a view 
of passing it to patent. Pehling was then called upon to show cause 
within thirty days from notice why his entry should not be cancelled 
for conflict with the entry of Brewer. In response to said notice Pehl: 
ing made affidavit, duly corroborated, setting up that he made his | 
| entry in g good faith without knowledge that Brewer had any rights or. 
equities in said tract, or that he had made any claims thereto, and that — 
since 1874 he had known Brewer, during which time Brewer had never 
occupied or improved the sane. Pehling further states in his affidavit. 
_. that he had made inquiry as to the status of the tract in dispute and 
- was informed by the local officers that there had previously been a 
‘claim of the State of Minnesota to the tract under the swamp-land 
srant of 1860, but that the same had been cancelled in 1892, and that 
the land was vacant government land; and that. relying “por this 
information he made his homestead entry. 
— In view of these facts, among other things your office decision says: 


As said entry was cancelled by this office through inadvertence, it was manifestly 
proper that it should have been reinstated upon the discovery of the error. Brewer's 
entry. having been cancelled through no fault of his, Pehling’s entry can not be 
regarded as such an intervening adverse claim as would prechnde the reinstatement 
of the former’s entry. : 


It is farther held in your office decision as follows: 


It is true that Pehling has been misled by letters emanating from this office and by 

the records of your offi ce, and that he made entry for a tract.to which he had reason 
to believe that there was no prior adverse claim. While the claim of Brewer for — 
this tract must be held to be valid, Pehling should not be made to lose his homestead ~ 
right. Therefore he will be allowed to relinquish his entry and have it cancelled 
without prejudice to his making a second homestead entry. But if he desires to 
retain the forty acres, not in conflict with Brewer's poe this must he in full satis- 
faction of his homestead right. | 4 

_ However, Pehling’s entry is hereby held for cancellation as to the part in - conflict 
with: Brewer sentry, viz: N}of SW Ee Sec. 18, T. 110 N., Rk. 29 W. 


It thus appears that. Pehling and Brewer were each acting - in ‘good. 
faith at the time of making his homestead entry. ~The issue pee 
them, therefore, is simply a legal question. — 

It is true that the homestead entry of Brewer was eaaiones can- 
celled in. 1878, but from this action of your office he took no appeal; 
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| and whet Pebling made his homestead entry in. 1893 Brewer naa yet | 
taken no appeal, nor had he made any effort tu have his entry reinstated. 
‘The land, therefore, at the time when Pehling made his entry was unap- 
 -propr iated public land and was subject to entry. Tn the case > of Dornen 
v. Vaughn, 16 L. D., p. 8, it was held as follows: — eS 
When the appellant failed to appeal from the decision of: November 16, 1882, hold- .- 
ing her entry for cancellation for the tract in controversy, she acquiesced in that, 
decision, and it became final as to her said ‘right to the land. The question of her 
said right became ves judicata, and she is barred from asserting any further right to 
the land under the entry, even if said decision was erroneous, in order to defeat an 
intervening adverse claim. Wesley A. Cook (4 L. D. , 187); Mpeperde: Oy. Stockwell 7 
(11 L. D., 416); Wells on Res Adjudicata, Chap. ds Bee 6. 
| - Conceding, therefore, that the original cancellation of Brewers entry | 
Was erroneous, he took no appeal from it and acquiesced in the decision 
for almost fifteen years, and for that reason his entry should not be > 
reinstated as against the intervening adverse claim of Pehling. | 
es office noo: is theretore reversed. : 


_ CONTEST—RELINQUISHMENT—SECOND. CONTEST. 
WESTENHAVER V. Dovps. 


A gelinguichiient that conforms to the requirements of the act of May id, 1880, 
should be filed on presentation and the entry canceled. 

The ruling that does not permit a relinquishment, filed after initiation of: contest, 
but prior to notice, to defeat the tight of a contestant to proceed against the | 


~ entry, is not applicable to a second contest filed subject to the disposition of the a 


_ pending suit. 


Secretary Smith to “the Cominisstoner of the General Tua Office, Aprit 
18,1895, —  (C, W.P.) 


I have considered the case of John D, Westenhaver against Irwin S. 
Dodds, involving the latter’s timber culture entry, No. 1288, (Chadron 
series) of the SW. 4 of Section 35, T. 24, R. 48 W.,. Alliance, Nebraska. 
(For the early wees of this case, see 13 L. D., 196.) - : 

The record shows that this entry was made on m une 25, 1889. The 
| testimony develops these facts :— 

That on the 19th of June, 1889, Jethro M. Dodds, who made timber 
- culture entry, No.. 9163, of this tract June 21, 1886, executed a relin- 
quishment of his entry, Mie was mailed to the land office at Chadron 
the same day, and returned to said Irwin 8. Dodds for correction ; ; that 
on June 23, 1889, the corrected papers were mailed to the land office at 
Chadron, ad on the 25th of June, 1889, the entry of Jethro M. Dodds — 
was cancelled, and the apolicnuca: of iwi S. Dodds to enter the ne 

allowed. po 

On the 15th of June, 1889, John D. Westenhaver filed an affidavit of 
. contest against the entry of J. M. Dodds, subject to a pending contest: 
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of one Moore, and on the 24th of the same month, he. filed ene, 
affidavit of contest, subject to Moore’s contest, eri his own, filed on 
the 1éth. In his first affidavit he alleged that Dodds failed in the sec- _ 


: ond year to cultivate the five acres which were broken the first year ; 


in his second, failure to plant trees, seeds or cuttings during the third | : 


year, as required by law, and that the default continued to exist. . 


On the 7th of February, 1893, a hearing was ordered by your office 
on both charges, which was had, and the local officers held that J. M. 
— Dodds “was notin default of compliance with the law when his said 

relinquishment was filed,” and recommended that the entry of I. 8. 

Dodds remain intact. Westenhaver appealed. Your office, on October 


- 20, 1893, reversed the judgment of the local officers, and held I. S. 
Dodds’ entry for cancellation. Dodds appealed to the Department. 


The second ground of appeal from your said ottice decision is that 


your office— 


Erred in not finding that the relinquishment of Jethro M. Dodds should have ists 
filed and entry cancelled by the Hon. Reg. & Rec. U. 8. Land Office, Chadron, Neb., . 


when relinquishment was first received at Chadron Land Office, about June 20, 1889, 


which was prior to the filing of Westenhaver’s affidavit of contest, and in which the ~ 


good faith of Dodds was manifest by the error being corrected, and immediately 


returned to the local office at Chadron, Neb., Westenhaver’s | affidavit being filed - 


between these dates or tr ansactions. 


‘The relinquishment is in evidence. It is endorsed on the eueigers a 


- receipt, and is as follows— 


: HENNINGYORD, NEBRASKA, June 19, 1889, 
To whom it may concern— 


I, Jethro M. Dodds of Henningford, Nebraska, hereby velnguialy to the Govern- 
ment of the United States all right and title accruing to me from the within filing . 


to the SW. + of cs 93, Tp. 24, Rug. 48. 
_Jwraro M. Dovpps. 


“ “This relinquishment conforms to the requirements of the act of May 
— 14, 1880 (21 Stat., 140), and should have been filed by the local officers 


; when seccieed and Jethro M. Dodds’ entry then cancelled. Johnsouv. | 


Montgomery (17 L. D., 396) and Bradway v. Dowd (5 L. D., 451). 


The evidence shows that at that time no notice of contest had issued — 


~ wpon Westenhaver’s affidavit of ponies filed June 15, 1889, and that 


} 


neither Jethro. M. Dodds nor Irwin 8 5 Dodds knew that a eonteet: had 


been initiated. The second contest em had not then been filed. 


_ . The filmg of a relinquishment before the issuance of notice, but after — 
_ the filing of an affidavit of contest, does not deprive the contestant of 
the right to proceed against the sity. Hall v. Beasley (18 L. D., 92) 


Webb v. Loughrey (9 L. D., 440); Id. on review (10 L. D., 302). But 
' this principle does not apply to the second contest. The evidence does 
not sustain the charges in the first affidavit of contest, and the view of 


the case taken by me renders it unnecessary to consider ane: evidence 


taken in support of the second contest. 
The judgment of your office is reversed. 
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HOMESTEAD ENTRY—ADVERSE TOWNSITE CLAIM. 
POPE V. TOWNSITE OF BossKo. : 


ae townsite claim set up to defeat a homestead entry will not be held ‘sufficient to 

- reserve the land from appropriation under the homestead law, when, in fact, the _ 

land was not occupied for townsite purposes at the inception of the homestead. 
right, and has not been so occupied at.any time subsequent thereto. 


| Secretar y Smith to the Commissioner of the Gener al Land Office, April. 
18, 1895. (GC. BR) 


Prentis A. cone filed his soldier’s declaratory statement for the SW.4 


of See. 18, T. 127, R. 51, Watertown, South Pelcouas April 16, 1892, ff - 


2:134 0 iclock P.M. 

On April 19, 1892, J. J. Batterton, County Judge of Roberts. seat: 
as trustee for the inhabitants of the townsite of Bossko, South Dakota, 
filed townsite declaratory statement for the SW. 4 of Sec. 18 (same land - 
as above described), and the N'W. 4 of the NW. a of Sec. 19, DAD TD Ng? 33 

 &. 51 W., and the E. 4 of Sec. 13, ne the N. 3 of the NE. 4, the NE. i | 
of the Nw. 4 of Sec. 24, T.127 N. KR. 52 W. , alleging settlement thereon ; 

as a townsite April 15, 1992. 3 
~ On October 12, 1892, Pope ppiied: to ake houmestend entry, in due. 


-. form, for the land located by his soldier’s declaratory statement. His 
application was rejected by the register anc receiver, because the land 


applied for was in conflict with the townsite declaratory statement, — 
and a hearing was ordered to determine the rights of the parties. | 
The register and receiver decided that Pope was entitled to make 


entry of the land, and recommended that the townsite declaratory 


statement ‘be cangeled. so far as it appues to the legal subdivision | 

embraced in Pope’s S.D. 8.” 
_. On appeal, your office, by decision dated September 28, 1893, affirmed ) 
that action, and a further appeal brings the case here. 

It is alleged that your office erred in finding: 

1. That the townsite of Bossko did not, on April 15, 1893, or at any 
_ time subsequent thereto, contain.one hundred inhabitants: , 
2. That the land has not been at any time settled upon and inhabited 
_ for townsite, business or municipal purposes. _ 

3. That Prentis A. Pope made settlement upon the disputed tr act ¢ on 
October 15, 1892, and has shown good faith.. =, 

This land is a part of the Lake Traverse Bescecatan apeie. to 
_ settlement and entry by proclamation of the President, dated April 11, — 
1892, fixing twelve o’clock noon of April 15, 1892, « and not before, ; 
wida settlers could enter the poeaeevanon for the parere of making : 
entries, ete. | 

The evidence shows that on the afternoon of that eae a number of 
persons, variously estimated from fifty to two hundred, camped on @ 
small stream (Little Minnesota river) in sections 13 and 34 (T. 128 N., 
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Rz 52 W). Something was said sits organizing a town, and one J. Q. 
Burbank was selected to “interview ” the county judge. On the next — 


morning Mr. Burbank went to Wilmot, the county seat of Roberts — 


county, and presented the petition and declaratory statement to J. J. 
Batterton, the county judge, who, as above seen, made the townsite ts 
filin g on the 19th day of that month. oo | | 
The amount of land included in the townsite application. is six hun- ; 
dr ed and forty acres. 
- Mr. Burbank returned to the vines then called « Bossko,” 0 on tint: 
—1ith of April, and began a survey of the town, and caused the land, 
or the major part thereof, to be platted into blocks, lots, streets aad | 


alleys. Some of this survey was carried to the land in controversy. 


Mr. Burbank, who appears to have been the principal manager in the - 
organization of the town, thinks there have been from fifty to seventy- — 
five inhabitants in the town since the first arrival on the afternoon of 


the 15th of April. He thought there were eight buildings in the town — 


on October 13, 1892, and at date of hearing (January 3, 1893), he placed _ 
the number at nine; that these buildings were worth $2,000; other | 
improvements of the town consist of a bridge over the river, worth $75, : 
and a well twenty-two feet deep. He further states that the line of — 
business carried on is livery stable, blacksmith shop, surveying and 
Jand business, wood-yard and lumber yard. He admits that he “ sug: fe 
gested” the point for the location of the city. : : 
A plat of the town, offered in evidence as a copy of one filed with the 
register of deeds for the county, shows the existence of ninety blocks, 
generally subdivided into twenty-four lots each; there are numerous — 
avenues, all bearing proper names; these avennes run north and south; | 
streets running east and west, north of Wahpeton avenue, are called : 
“First street north,” “Second street north,” etc., up to North street; 
those south of that avenue are called “First street south,” etc. 
Numerous parks are indicated on the plat as Minnesota Park, ‘Violet | 
Park, Park Reserve, etc., and numerous reservations for school ‘pur- 
poses, public purposes, fair grounds, Riverside Reserve, etc. 
_. Mr. Rudolph Gust, a witness for. Mr. Pope, testifies | ie has lived on | 
the southeast quarter of section 18 since April 15, 1892; that heis well | 


acquainted with the town of Bossko; he Sinocniee the buildings | 


therein as, a store, a hotel; a blacksmith shop, two dwelling houses, 
and two small barns; he gives the names of the then (January 3, 1893,) 


7 existing inhabitants of the town, making in all six and a few “out-  . 


siders.” He says the store pe is worth $150, the hotel $225; one — 
dwelling house worth not over $20, and “the other one” $50; that one 


of the dwelling houses has never been occupied, and both are unfinished. 


Witness William Brant, who lived in the town of Bossko, at date of | 
hearing, gave a similar description of the town and its inhabitants, etc. | 
Mr. Burbank, the town projector, thought there were “about 20 - 
people” living in the town at date of hearing, ne about the same | 
number in October, 1892, | a oe 
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Tt 18 clear from eeaeee the testiniony that the greatest number of 
people ever on the townsite was there on the day of the opening; that 
these people were not intending to settle there, but were there looking 
for homesteads; the plat of the town is well executed, but the town 
‘itself has no existence in fact, and I think it very doubtful that, if all 


the people who ever seriously intended settling there were to carry out. | 


their intentions, it could properly be dignified as a town. At all | 
events, itis clearly shown that the number of inhabitants in the so-called 
_ town is far too small to nee the reservation of ane a (640 acr Sy : 
applied for. | nae 
In the circular of instructions of J uly 9, 1886, relative to townsites on 


7 public lands (5 L. D., 265), it is said: 


land. 


“When the number of inhabitants of a town is less than one fanaved, the townsite 
shall. be restricted to the land actually occupied for town purposes, by leg al subdi- 
visions. 


‘The land in 1 question is not occupied by any one, except the ee 


stead applicant, and he began his residence and improvements within — 


the requized time; he is clearly entitled to perfect his entry, by reason 
‘of the date when. ne filed his soldier’s declaratory statement; neither at — 
that time, nor at any time since, has the land moos ocenpied for town- 
Site pirposes.. , : 

The decision appealed from is. affirmed. 





RT Me ite ee 
CROAL ET AL. v, BOETLER. 
In ordering a rehearing the Comunissioner of the General Land Office may pr operly 
- tlireet the submission of the: testimony-t taken at the ‘former hearing. ei 
A party in whose interest a rehearing has been ordered, that does not submit evi- 


dence, but relies upon a purely technical defense must abide’ by o election in 7 
. the event of an unfavor able judgment thereon. 


Seoretary Smith to the Commissioner of the General bana Office, April 
| | 18, 1895. | GO.) 
William Boetler has appealed from your office decision of Febr uary ~ 

2, 1894, reversing the decision of the local officers, and vacating your 

office order of September 22, 1893, directing a rehearing of this case. 

- The land involved is the SW. 4 of section 25, T, 125 N., R. 65 W., 

Aberdeen land district, South. Daleota: 

On April 9, 1889, Boetler made homestead entry, No. 7687, of rus 


On Mar a 12, 1892, J dita A. Dempsey filed ne affidavit of contest 


~ against said entry alleging— 


- That said Wilhelm Boetler has wholly abandoned said Lente, and changed his resi- — 

_. dence therefrom for more than six months since making said entry, and next prior 
to the date herein, and ‘that said failures still exist; and that said tract is not set- 
tled upon and cultivated by said party as requir ed by law. . 
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Notice of a hearing ee for June 18, 1892 , was vere on Boetler - 


ties, in person on May 14, 1892 at the city of. Gr and Forks, 1 North aoe : 


distant about 175 miles from the tract in contest. 
The hearing was had; and on July 28, 1892 the local oflicers 1 recom- fs 
mended that the contest be dismissed. 
On August 31, 1892, Miss Dempsey filed her araeris notice of which 


had been. served on August 30, by registered letter addressed to L. C. 


Dennis Esq., attorney for Boetler, at reer S. D., and received by 
him next day. | 

On February 8 _ 1893, your office reversed the decision of the local 
_ officers, and held Boetler’s entry for cancellation. Notice of said deci- 
sion was served upon L. C. Dennis Esq. (who was Boetler’s attorney of 
record), by registered letter mailed at 16, and eee by Den- 
~ nis February 23, 1893. 

— On May 6, 1993, the register reported Service as padsieanii and that 
no appeal had ieee filed. Whereupon your office on May 20, 1893, 
closed the case and cancelled Boetler’s entry. | 

In the meantime Miss Dempsey married. Being thus unable to ae | 
entry she relinquished her preference right. And on May 29, 1898, | 
Michael E. Croal (her husband’s DEOLUEE)» made homestead entry, 2 No. . 
9200, of said tract of land. , 

‘On July 25, 1893, Boetler, by G. N. ‘Williamson Esq., his attorney, 


filed a motion for a rehearing of the contest of Dempsey v. Boetler upon |. 


the following grounds, to wit: 


That the said claimant (Boetler) has, since the trial of said cause, disaowerea new 
evidence which could not Haye ne with reasonable diligence, discovered spelen to 
said hearing; in this— 

First, that Daniel Kight, the principal witness for the contestant swore falsely on 


the trial of said cause. 


Second, that there was a conspiracy between said Kight and. the said contestant. 
Julia Dempsey, to defraud this claimant of said tract of land, ane eee the same 
for the benefit of said Kight. 

In support of said motion: Boetler filed the affidavits of inact of 
Edgar Clemens, and of J oseph Peck, and a long type-written argument 
by his attorney, Mr. Williamson. And he served copies of all said 
‘papers on Julia A. Dempsey, and on Michael E. Croal, the new entry- 
man. In opposition to said motion there were filed the affidavits of 
Julia A. Croal, Michael E. Croal, and J. H. ee and two type- 
written ar panients by counsel. i 

On September 22, 1893, your office ap wedl said motion, and atneted 
the local officers “ to order a new hearing within a ccace dale time, of 
which you will give Mrs. Croal, Michael E. Croal and Wilhelm Boetler 
due notice.” Your office returned the affidavit of contest and the tes- 
timony taken at the hearing, and directed that “ the testimony may be 
resubmitted, with any other that may be offered, if the parties so 
desite.” — | | . | 
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_ A hearing was ordered for November 23, 1893, and was continued by | 
consent until November 27th; on which day all three of the parties 
appeared in person with their attorneys. Upon the application of J. H. 
Hauser, Esq. ., to. appear as attorney for Michael E. Croal, the cera 
and receiver ruled— | 
That Michael E.. Cr oal will not be considered as a party to this case for the reason 


that he is astranger to the record; the case being between Julia A. Croal as Pe i 
: and Wilhelm Boetler as defendant. 


Michael E, Croal excepted to this ruling. | ee 7 
Julia A. Croal then offered in evidence the record of the testimony — 

taken at the former hearing on the part of the contestant; which | 
included the testimony of Daniel Kight, Ira Kight and Julia A. Demp- 
sey. The claimant objected to said testimony on the ground thatit was — 
incompetent. The receiver declined to rule at that time on the admis- — 
sibility of the testimony offered; and the contestant rested her case. 

Thereupon the claimant moved— . | 

The Honorable Register and Receiver to dismiss the contest herein, for the reason 
that there is not evidence on the part of the contestant; for the reason that the said 
contestant had wholly failed to offer any evidence whatever to prove any default on 


the part of the claimant; and for the reason that there is no evideuce to support the © 
allegations of the affidavit of contest. ; 


The local officers jointly “ granted the motion and dismissed the case,” 

Julia A. Croal and Michael E. Croal appealed to your office. 

On February 2, 1894, your office reversed the decision of the local 
officers, vacated the order directing a rehearing made by your office on 
September 22, 1893, and dismissed Boetler’s motion for a rehearing. 

Boetler en appealed to this Department. | 

In an action at law, when a new trial is granted, all the testimony 
must necessarily be reproduced, because there is a new jury. In courts 
of equity, and in certain cases in other courts in which the testimony 
is reduced to writing to be read by the judges, the granting of a rehear- 
ing on the ground of newly discovered evidence, does not supersede 
the evidence already in the record. In the case of Finan v. Meeker (11. 
L. D., 319), a rehearing was granted “‘on the ground of defective notice”, 
in consequence of which the defendant did not appear and the first tes- - 
timony was taken ex parte; and it was held that “ When an application 
_ for arehearing is made as in this case, and the same is granted, the case 
will generally be tried de novo.” In all cases the mode of proceeding 
may be prescribed by the officer granting the rehearing. (See Griffin 
v. Forsyth, 6 L. D., 792.) Congress has conferred upon the Commis. — 
sioner abundant authority and large discretion in this matter. Your 
office instructions to the local officers were right, and they erred. in : 
disregarding them. The record of the testimony taken at the former _ 
hearing in behalf of the plaintiff was admissible. Boetler then had 
opportunity to introduce his newly cliscovered evidence. He refused to 
do so, and instead he invoked judgment upon the testimony of the plain-. ~ 
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tiff as it stood, relying upon a purely technical defence. He must abide ~ 


by his election.. (See Dixon v. Sutherland, 7 L. D. , 312.) Upon theevi- 


- dence introduced at the hearing, the decision of the local officers must 


be reversed, and the cancellation of Boetler’s entry must be reaffirmed. 


‘I have examined the motion for a rehearing and the affidavits filed 


for and against the same in connection with the testimony taken at _ | 


the first hearing. The showing was insufficient to justify a rehearing. 
- Your office erred in allowing me ane your office order to that effect — 
was properly vacated. a 
LT have also carefully examined the whole ret the testimony and — 

the arguments of counsel, and find that the eeidence sustains your office 
decisions of February 8, ae May 20, 1893, cancelling Boetler’s entry. — 
— . Your office decision is hereby affirmed. The contest is sustained. 

ee entry is canceled. And Michael Ei. Croal’s entry is held 


eo | intact. 


RESE RVATION-EXECUTIVE OBDER—ENTRY. 
CALIFORNIA Loan AND TRUST Co. 


The failure of the local office, in noting an executive order of reservation, to include 
a tract of land actually embraced in said order, will not defeat the reservation 
as to said tract, and a. homestead entry, subsequently allowed therefor, must 
accordingly be canceled. | 


3 Seoretury Smith to aie Commissioner of the Ca a Land Office, A: pril 
3 18, 1895. | (I. D.) 


The California Loan and Trust Saneany appeals from your office: 
decision of December 8, 1893, refusing to re-instate Stewart’s canceled — 
pre-emption cash entry for tie NE. 4 of Sec, 32, T.4 8, R. E., Los 
- Angeles land district, California. — 

7 June 19, 1883, an executive order was made reserving from ae the 

N.S of Sec. 32, ‘the SE. 4 and the NE, + of the SW. 4 and lots 1 and 2 — 
in said section, T.4S., R.1. E., S. B. M., together with other described. 

— lands, for the benefit of the Mission TAtiane: with the proviso that such - 
withdrawal should not affect any existing valid rights. | 
A copy of that order was transmitted by yout office to the local office, 

‘which, by mistake, described the land in said section 32, so withdrawn, — 


as ae N. 4 of the SH. 4 and the NE. + of the SW, 4 and lots 1 and 2 - 


therein, thus omitting the entire N. 4 of the section, and the local office 
entered the lands withdr awn as ubey were described 3 In your letter of 
transmittal. | — 
~ Wm. B. Stewart filed hie pre-emption declar sion sakanient: on May , 
3, 1888, for the NE. 4 of See. 32, alleging settlement May 1, 1888, and 
_ on January 12, 1889, made peoper final proof and Pee and ceceiuel 
his certificate, : : 


DECISIONS RELATING TO THE PUBLIC LANDS.. 873 | 


July 28, 1889, Stewart executed a mortgage on this land to the 
California Ties: and Trust Company to secure a loan of $1, 000, which — 
7 mortgage was filed for record the same day. _ : : 

September 7, 1889, your office held said entry for cancellation because 
the land was occa by said executive order, and March 31, 1890, 
Stewart having had due notice of your office action and not having: 
- appealed therefrom, the entry was canceled. | 
— December 29, 1891, a second executive sie was issued ‘embracing 7 
the lands nenned 1 in the former order of 1883, together with other lands. 
This order was transmitted with the correct description to the local 
office with letter of August 6, 1892, which last.order also says that the 
withdrawal “ shall not affect any existing valid rights of any party.” - 

November 27, 1893, the Loan and Trust Company made an applica- 
tion to have the entry re-instated on the ground that the order of with- 
- drawal never became ettective as to tract in question because of the © 
mistake in the description in the letter of transmittal and the conse- 
quent error on the books of the local office. 

In Neal ». McMullin (16 L, D., 296), it was held that: 


An order of the General Land Oftice directing the location of a military bounty 
land warrant, upon a specific tract of land operates to segregate said tract from 
the public domain and precludes the subsequent acquisition of settlement rights 
thereon, notwithstanding the fact that the local office failed to enter said order of 
record as clirected. . 


And in Johnson v. Clarke (16 L. D. 69), it was oheld that: 


An entry will not be allowed to embrace a tr act actually sold by the government | 
to another, in accordance with the claim of such purchaser but not described i in a the | 
patent subsequently issued to him. : 


And in Henry Milne (14 L. D. , 242) that: 


The segregation of land ettected by a timber culture entry is not defeated iy the 
_ failure of the local officers to note such entry of record and a private entry of land | 
thus reserved can not be properly allowed. - 


The decision last quoted recites and approves the case of John C. 
Irwin (6 L. D., 585): | 


Land reserved by competent athens is not subject to appropriation under the © 
public land laws during the existence of such reservation. That the records in the © 
local office did not disclose the existence of the reservation and in consequence of 
' such fact the land was entered and great expense incurred will not legalize such an 
entry or authorize the issuance of patent thereon. | 


And in Wm. T. Tucker e¢ al. (13 L. D. , 628) it was held that: 


An executive order setting apart and establishing a reservation has the effect of 
law and is binding upon all departments of the government and upon every citizen 


of the United States, and the executive will, in such matter, can not be deena ° 


: through a failure of the surveyor to properly locate the boundaries of the survey. : 


In view of these repeated adjudications, some of them involving as. 


great hardship as the case here presented, it must be held that the 
_ executive order of 1883, lawfully effected the withdrawal of the tract 
_ in controversy from entry or settlement. It does not appear from the 
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| | record Pais this Department that the executive order of 1891, in any — 
way affected the order of 1883. : 3 | 
: Your office decision ds affirmed ane the motion to re: instate > said 
paver is denied. | | : 


— 


REPAY MENT—GOOD FAITH OF ENTRYMAN. 
WILLIAM WAIBLE. 


Repayment may pS granted where the final proof is held insufficient and the entry — 
canceled, if it appears that the entryman acted in good faith, and made no_ 
effort to deceive the officers of the government as to his eomlicnes with law. 


Seoretary Smith to the Commissioner of the Gener al Land Office, April : 
18;1895. 7 fe. (ALE 


This i 18 an appeal from your office letter of February 7, , 1894, directed © 
to F, M. Heaton, Esq., attorney for Waible, denying fe application of 
said Waible for repayment of money paid for the NW. 4 ot Sec. 4, T. 
114 N., R.80 W., Huron, South Dakota. | | 
| Waible mace homestead entry of this land June 9, 1888, ace commu- 
| tation proof November 15,1884. The proof: made 5 Waible not being 
deemed satisfactory, he was called upon by your office for more definite 
evidence as to residence. In respouse to this, Waible filed a long affi- 
. davit, corroborated by tivo witnesses, giving detailed account of his 

~ action in and about his entr = | | 
_ Your office, on October 27, 1885, considered Phi affidavit as conclu: 
| sive of Waible’s bad faith, eae he states that he was absent from 
his claim working at his trade a period in the aggregate of eleven 
- months, 
. The general character of ‘the sateinents in the final proof papers | 
appears owing to the neglect of the local office and not to claimatnt, 
and the particular detailed account of his presence on and away from 
the land, given by Waible when called upon for more definite proof, 
shows tat he had no desire to deceive the officers of the government. 3 
In view, therefore, of the fact that. he held the land from June 9, 1883, 
until November 15, 1884, a period of seventeen months, and therefore | 
actually lived upon it six months, r raised a good crop, and made improve- 
ments valued at $218.00, it cau hardly be concluded that he acted in 
bad. faith, particularly as he was poor, a single man, and there was — 
severe dzonght i in his neighborhood. Waible’s good character and good © 
faith are testified to by several persons, and the very affidavit upon 
which the cancellation was based indicates a frankness and simplicity 
that is strongly in his favor. Had Waible been acting in bad faith, he 


“-. would not have given such minute account of his absences, and his so. 


doing should not be taken against him, but rather in his favor, as he ~ 
was frankly BIvine what the local oliice had not before required him to 
give. | 

Therefore to refuse joanet would ba a uardship that the awe does -_ 


not mePOSe ne and you will allow the Pepa yee, 
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PRACTICE—RIGHT OF APPEAL FROM THE GENERAL LAND OFFICE. 
KEARNS v. BALDWIN. 


‘In the absence of an appeal taken in time from a decision of the local office, or valid — 
excuse for such default, there is no right of appeal to the Department. if said’ 
decision is affirmed by the Conunissioner of the General Land Office. | : 


| | Sceretary my Smith to the Commissioner of the General Land Office, April 
7 48, 1895. 7 (FF. W.. O.) - 


I have considered the appeal by James K. Kearns frou. your office — 
decision of October 19, 1893, Be leap his timber culture a; plication. 
covering the S. $ of the NE. i, Sec. 15, T. 2 N., R. 69 W., Denver land — 
district, Colorado, and awarding to Edw. D. Baldwin the right to pur- 
- chase the same under the PEOwAsiOns: of Sec. 5, of the act OF March 3, 
1887 (24 Stat., 556). 

This fand [ within the limits of the grant for the Galen Pacific rail- 
road company, but by departmental decision of Hebrnany 18, 1892, was 
held to have been excepted therefrom. 

- On May 24, 1886, Kearns tendered a timber enitars application es | 
_ this land whieh was rejected for conflict. with the grant, and. May 20, — 


- 1890, Baldwin applied to make homestead entry for the and which was 


also refused for conflict with the grant. From such rejection both 
parties appealed. and upon the rendition of departmental decision of | 
February 18, 1892, holding the land to be excepted from the company’s 

grant, your office letter of March 22, 1892, addressed to the local officers, 
directed that a hearing be ordered in ei to determine the respective 
rights of Kearns and Baldwin in the premises. ‘ 

From the testimony adduced it appears that this land has been in the 
possession of the Baldwins since about 1877, Itwas first improved by | 
the father of the present claimant who fenced construction ditches 
thereon, cultivated and improved the same until his decease, after 
which time his wife, the mother of the present claimant, had possession _ 
of the land and on Febr uary 2 2, 1886, contracted with the railroad com- 
pany to purchase the land. 

After making one payment she died and the heirs made several pay- 

- ments thereafter. ‘The wife of the present claimant had certain claims 
against the estate and it appears that an agreement was entered into 


_ between the parties claiming under the estate, in which the heirs sur-.~ 
rendered their claims in favor of the wife of the present claimant, and 


a new contract was entered into with the company in order to avoid 
complications arising in the settlement of the claimant’s mother’s estate, 
.. the new contract being in the name of Edw. D. Baldwin and H. W. 


Huson. Thislatter contract was notentered intountil1891. Itappears 


that Huson was made a party to this contract for the reason that Bald- _ 
win was unable to raise the money to make the remaining paymeuts to 


the company, but that afterward Baldwin repaid Huson ne the. latter — 


- SeHLeReT his interest to him. 
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Upon the eesor as made before the local officers, they decided i: in 


favor of the claimed right of purchase and peepunaieEees that Kearns’? — : 


timber culture application be rejected. 

Notice of this decision appears to have been served personally on 
_ Kearns’ attorney on October 15, 1892, and the appeal taken therefrom 
was uot filed in the local office until November 16, 1892. A motion was. 
filed on behalf of Baldwin to dismiss said appeal for the reason that 
the same was filed out of time and that appellant had no interest or 
claim to the land for the reason that prior to the presentation of his. 
timber culture application in 1886, to wit, on November 19, 1885, one | 
Frank W. Calkins tendered a timber salar application. for the SE. 4 | 
of this section, which was allowed by Commissioner’s letter “F” of | 


September 21, 1888, the same going of record under date of October By 8 


1888, which anne is still of record. 7 
lik answer to the motion to dismiss Kearns’ attorney sileeds that in. 
the record kept of decisions in his office, notation was made thereon 
that notice was given by registered mail and that due to such errone- 
ous notation he was misled in filing the appeal, believing that the time 


would be governed under the rule where notice is given by mail. 


_.. Yonr office decision waived objection to the appeal, considered the 
ease upon the merits and sustained the decision of the local office, from 
which decision Kearns has appealed to this: Department. | 


From a careful review of the matter I can see no reason to dist: : 


: your office decision upon the merits, and as it clearly appears that the . . 
appeal from the local officer’s decision was filed out of time and. the 


excuse offered by his attorney for not filing the same in time not being |. 


such as to make an exception to the rule, | am of the opinion that as. . 


your office decision affirmed that of the local office, the same thereupon 


- beeame final and that a further right of appeal did not lie. 
_ Kearns’ application will therefore stand rejected. 


- PATENT ERRONEOUS DESCRIPTION OF LAND. 
Hans P. HANSON. 


Where a patent is issued that inelndes land not embraced in the patentee’ S entry, @ 

new patent may issue with the correct description of the land, on the surrender | 

of the former patent, accompanied by proper evidence that the patentee has not. 
sold or incumbered the land erroneously included therein. 


| Secretar, y Smith to the Commissioner of the General Land Office, April 
| 18, 1895. a8 (i. D 


Mr, Hanson appeals. from your decision in office letter uO”, of Jan- 
— uary. 20, 1894, wherein you retuse to correct a patent issued to him for 
~ lots 9, 10, 15 and 16, and the NE. 3 1 of Sec. 6, T. 112, R. 73, Huron land. 


Be : district, South Dakota. 
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"Hanson made homestead entry for lots 9, 10, 15 and 16, of fas NE. 4 
of Sec. 6, aforesaid, and in due time published notice that he ould 


make final proof for said land. On January 26, 1884, havingmadefinal 


proof and full payment for the land he ened his final certificate, 7 
It appears that the NE. 4 of said section is a fractional Becaon con- 
taining over three iennede acres and divided into lots 1, 2,7, 8, 9, 10, 15- 


and 16. The land entered by Hanson was correctly described in. his. 


application, his publication, his final proof, his receipt and certificate, | 
as lots 9, 10, 15 and 16 of the NE. 4, but by clerical error your office 
issued his patent for lots 9, 10, 15 and 16 and the NE. 4 of said section. 
‘Hanson returns the patent to your office asking fhe another patent 7 
be issued. to him in accordance with the facts. Your office ther eupon, — 
by the letter appealed from, required him to furnish the certificate of | 
- the recorder of deeds of the county iv which the land is situate; that 
-. Hanson had not alienated or incumbered any of said land, and also that: 
- he execute to the United States a quit-claim deed for the NE. 4 4 of sald 
section. 3 
From your decisiox making such requir aon Me copedla 
- Thecase of Frank Sullivan (14 L. D., 389) holds that the Commissioner 


may cancel a patent that fails to deseribe the land. entered, and issue _ 
- one that correctly describes the land, and that it is not ecouaaey that. 


the. patentee should file a ec qnieniacnta in order to invest your office 
- with jurisdiction. to cancel the erroneous patent and to issue patent s 

correctly describing theland. In the case here presented Hanson asks. — 
either the issuance of a correct patent in lieu of the one he returned 
_ to your office, or the delivery to him of the original patent. — 
_ It is clear that your office has no authority to deliver to aie the 
erroneous patent now with the papers in this case, but Hanson having 
- inallrespects complied with the law, is entitled to a patent for his land. 


The mistake in the description gave him nv title to lots 1, 2,7 and 8 of a 7 


- said NE. 4 and no reconveyance is necessary. 
The patent shows no marks of its ever having been recorded, ‘but as. 
he retained possession of it for over three years before he returned it,: 
he will be required to file in your office a certificate of the recorder 
of deeds of said county, showing that Hanson has not alienated or 
incumbered in any way any of said NE. + outside of his own lots 9, 10, 


- -15 and 16, and upon his filing such sertneatea patent will issue to iin 


| for said lots. The requirements of your letter are modified accordingly. . 
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EXTENSION OF TIME FOR PAYMENT—GOOD FAITH. 
WILLIAM OC, BROWN. 


re extension of time for jaemenee may be granted ¢ ona showing of failure of crops 
for which the entryman i is not responsible, 
On a showing to procure such extension the good faith of the sasilicea is not 
impugned by the fact of his having cultivated land other than his own in order 
_ to secure means for the purchase of his claim. 


Secr ary Smith to the Commissioner of the Boner as Land Office, April 
| | 18,1895. .° -. (J. LP.) 


: By your office letter “gn of February 28, 1894, you transmitted to 
. this Department the appeal of William C. Brown from your office deci- 


sion of October 31,1893, denying his application for extension of time -— 


~ withiu which to ae payment. for the SE. 4 of Sec. 4, T. 21 N., R. 48 W., 
Alliance, Nebraska, land district, which tract is embr aced in his declar — 
atory statement No. 25, filed August 1, 1890, 0, alleging settlement thereon 
July 1, same year. | 
Brown made final aera on his pre-emption claim August 22, 1898, 
and at the same time filed his application for an extension of nae in 


which to make payment, supported by his affidavit, corroborated by - 


the affidavits of two other persons. His. epulicaon: is based on the 
joint resolution of September 30, 1890 (26 Stat., 684), which provides— 


that whenever it shall appear by the filing of such evidence in the offices of any reg- 
ister and receiver as shall be prescribed by the Secretary of the Interior that any 


- eettler on the public lands, by reason of the failure of crops, for which he is in no — 


wise responsible, is unable to make the payment on the pre-emption or homestead — 
claim required by law, the Commissioner of the General Land Office is hereby anthor- 

_ ized’to extend the time for such payment for not exceeding one year from the date 
- when the same becomes due. | 


Brown, ‘in his application, states that he came to the place in April, | 
1890, with seventy-five dollars in money’; put thirty acres in crop on 


bs emiotien tract already broken; moved. upon his premises in May, and 


put five acres in crop there, both of which were total failures, on 
account of hail and drouth. The following year he had not the means 
to farm any more than he had broken formerly on his place, ten acres, 
the yield from which was five bushels to the acre: In 1892 he farmed 
seventeen acres, which, owing to hail and drouth, was again a fail- 

ure; that he tried stock on his land, and is of ihe opinion that as a 
| stock farm it will be a success, and for that reason desires to remain in 
possession of it; that his effort to maintain himself free from debt and _ 
procure stock, together with the failure of crops, has prevented him — 
from obtaining sufficient mouey to make the payment; and he asks for 
an extension of the time, as ee in the joint resolution of ‘Septem. . 

ber 30, 1890, supra. | - 

| The feedh officers aeeamauded the silowaacs of the application. 
_ Your office, in. the decision appealed from, eotied his applicedony, on 
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the eronnd that cultivation upon lands other than those. embraced in 
his claim should not be considered in connection with his application, 
- and that his cultivation of only five acres: in 1890 was too small an _ 
area in cultivation upon which to base his claim for extension. - 
From all the facts in the case it is evident to my mind that Brown | 


- has made.a showing that evidences his good faith, and the enltivation of 


Jand other than his own, already broken, was but the use of means ready — 
at hand to obtain money with which to assist in paying for his claim. 


There is no claim that he has not complied with the law, or that if his. 


crops had not failed he would not have been able to pay for this tract; 
and in view of the fact that the joint resolution under which he makes. 
his application is remedial purely, and should be liberally construed, I 
think his application should be granted. At any rate, his failures of: 
crop were caused by reasons for which he was in no wise responsible, 
and that ground, under the joint resolution referred to,.is sufficient to 
entitle him to bie extension, The case of Thomas P. Finley (20 L. D., 
11), is strongly supportive of this opinion. 
The decision of your office is reversed. 


REPAY MEN T—MINING CLAIM—FOREIGN CORPORATION. 
Mary McM. Larnam. 


| Repayment will not be allowed on a canceled miner al entry that was secured thr ough | 
fraudulently suppressing the fact that said entry was for the benefit of a foreign 
corporation. 


Seer ay Snvith to the Commissioner of the General Land Office, ve iL 
18, 1895, | (G.. C. R.) 


On October 22, 1875, Milton 8. eee nail donee application No. 
239 for the Bachanan copper imine, Lot 37, Sec. 34, T.88., BR. 18 E,, 
 M.D.M. , Stockton, California, and on Mareh 14, 1976, hemade mineral 
_ entry NG. 123. 


The Department, on November 10, 1890 1 LL. D. , 425), affirmed the a 


- decision of your office, holding the entry for cancellation. 

It appeared from the evidence that Latham. was a citizen of the 
United States, and president of the London and San Francisco Bank 
_ (limited), a foreign cor poration; that one Atwood had held amere pos- - 
_ sessory title to, the mine and on May 4, 1869, and September 1, 1870, 
executed mortgages on the mine to Da thate: individually, alnounting to 

$17,650.51. These mortgages, while given i secure notes nlade paya-- 

ble to Latham individually, were in fact made for the benefit of the 
bank; that Latham foreclosed the mortgages, obtained judgment: and 


andes the proceedings the mine was sold for the debt, and Latham _ | 


~ bought. it at the sheriff’s sale, the purchase being made for the benefit 
of the bank, in pursuance of his trust.. Thereafter (as above seen), he 
made mineral entry for the land, March 14, 1876, and being about to — 
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retire from the bank, he transferred the 1 mine by. deed to Arthur Seriv- | 
ener, as trustee for aid bank, on November 30, 1877, no consideration — 
passing to him therefor. The expenses of the ‘application, ee and 
other expenses, were paid by the bank. | : 

On these facts, the entry was held for cancellation, because the same - 
was made in the interest of a foreign corporation and for its benefit. 

Your office decision of April 7, 1894, denied the application of Mary — 
MeM. Latham, heir of Milton S. Latham, for a return of the purchase — 
money paid on said mineral entry. An BEDSS from that t judgment 
brings the case here. 

Section 2362 of the Revised Statutes provides for Hone ent to the : 
_ purchaser or his legal representatives or assigns, upon proof “ that any 
tract of land las been erroneously sold by the United States so that. 
from any cause the sale can not be confirmed. z | | 

An entry is not erronevusly allowed, within the meaning of that 
statute, if obtained by false testimony. eee: BF. ren 9 L. D., 
103.) | 

The entryman knew the entry was not nade foi his benefit, but for 
the benefit of a foreign corporation; he, therefore, knew, or should have 
known, that the entry for that reason was illegal. He made the appli- 
cation and entry as if for his own benefit, and suppressed the informa- 
tion that it was made for a foreign corporation. Had he set forth the 
real facts that he was only a trustee, and the foreign corporation was 
the ceséut que trust, the entry would not have been allowed. 

The entry was, therefore, a fraudulent one; for he who suppresses 
information which would defeat an entry commits a fraud as great and. 
far reaching as if he were to make an affirmative fraudulent statement, 
upon which an entry is allowed. In either case the entry should be 
canceled for fraud, and, when so canceled, payment. of the purchase 
money will not be made. 

The decision appealed from is affir ea 


ad 


| PRACTICE_NOTICE BY PUBLICATION—TRANSFEREE. 
CHARLES C. McIVER EX PARTE, 
and 


| NEVVIEW v. ROCK ET AL. - 

As a pre-requisite to service by publication it must be made to appear that personal 
service cau not be obtained, and such showing must include attempted personal — 
service on a transferee where his interest is known, and he is a party to the suit; 
and in the absence of any such showing as to said party, an order 108 publi cation 

is not authorized. 7 | 

Seeretary y Smath to aie Coie of the fae at Land Office, April 

| 7 18, 1895. oe CA BS 
‘The records in the above two cases were consolidated and considered. 
together by your office, although the applications for re- poemere 

should have been considered and disposed of first. | 7 
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| The land involved is ; the NE. tof the NW. 4 and the N, 4 4 of the 


NE. 4, Sec. 33, and the SE. 4 of the SE. 4, Sec. 28, pe 59 N., R. 15 W., 
4th P. M., Duluth land district, Minnesota. 7 

The eco dis as follows: 

On April 12, 1881, J oseph Roeinski filed leclanteey statement for 
the land, alleging settlement April 6, 1881. On November 10, 1881, 


certificate. 


On October 23, 1888, aml affidavit of contest was filed against the . 
entry in the local office by Ellen Hafto, which was eapplenienied my | 


another affidavit on May 8, 1889. 

A hearing was held on February 25, 1890, after which, and on } Noein: 
ber 3, 1890, the entry was canceled. Nine days after the cancellation, 
one William Rock made homestead. entry of the land, and on October 
24, 1891, made final commutation proof, 


On January 13, 1892, Joseph Nevview filed an affidavit. of contest 


against the entry of Rock, charging thatthe entry. had not been made 
in good faith, but fraudulently for the benefit of another. _ 
After a hearing, and on February 17,1893, the local office found in 
favor of contestant, and recommended the cancellation of Rock’s entry. 


- Meantime, a petition, dated June 15, 1892, was filed in the local office — | 


by one C. ©. McIver, administrator of Henry Stephens, deceased trans- 
feree, asking for the reinstatement of the entry of Roeinski. This 
_ petition stated that on July 20, 1883, Henry Stephens, for a valuable 
consideration and in good faith, purchased the land in controversy 


oN, 


- through mesne conveyauce from said Roeinski; that said Stephens died. 
February 4, 1886, in California, and that MelIver was appointed sole ~ 


administr ne ; “fiat the estate of Stephens had no notice of the contest | 
proceedings brought to annul the entry of Roeinski, nor of the cancel. | 


_ dation of said entry. This petition was forwarded to your office, and 
considered in connection with the appeal of Rock, in the contest case 
of Nevview v. Rock, involving the same land. | : 


. By your office decision of November 25, 1893, the Aenton of £ Molver- 
was denied, while the entry ot Rock was held aie TF’'rom this deci- 


sion both McIver and Nevview appealed to this Department. — 

‘The first matter to be disposed of is the petition of McIver, adminis- 
trator of Henry Stephens. To do this it is necessary to consider the 
action upon which the local office took jurisdiction of. Roeinski and 
Stephens, transferee. _ 

The contest affidavit against the ne of Roeinski was filed in thie 
local office on October 23, 1888, a supplemental affidavit being filed on 
- May 8, 1889. | 
On Desenber 16, 1889, a notice was feted: addressed: to J re 


' . Roemski made pre- emption DEOOH, paid for the land, and received | | 


Faw . 


Roeinski and Hoe Stephens, transfer ee, which ordered a » hear! uS Feb- | 


, ruary 20, 1890. 
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Ox December 17, 1889, N. B. . Thayer, attorney foe contestant, made 
the pONIy affidavit; | 


U. S. Lanp Orricx, 


Duluth, Minn. 
ELLEN Har TO v. JOSEPH ROSINSKI. 


N, B. ‘Thayer being duly sworn deposes and says Iam att’y for sontestanee in n'said 
case. I have made due and diligent search for said defendant by inquiring at the post 
office and of explorers and woodmen from this part of the country where the land lies . 
and also from the deputy sheriff at Cloquet the point nearest the land, but am unable 
to learn anything of his whereabouts and believe he is not a resident of this State 
and that personal service can not be had. Wherefore, I pray that an order issue to 
publish the notice in said case. | | 
i , N. B. THAYER. 
Subscribed and sworn to before me this 17th day of December A. D. 1889. 

W. CoLvILL, register. 


On the. bottom of this affidavit’ is endorsed, without a the following: 
ORDER. | 


On reading and filing the foregoing affidavit, the same having been found satis- 
factory, it is hereby ordered that notice in said case be- given by publication the 
required length of time in the Duluth eens Tribune, clue proof thereof to be made | 


and filed. 
W. Convite, Register. 


- On December 18, 1889, the following notice was begun. in the Duluth 
Daily Tribune newspaper: 


LAND OFFICE Nonsew. 


In ONES Stars LanD ‘Orrice, 
At Duluth, Minn., Dee. 16, 1889, 


ELLEN Harro, CONTESTANT, 2. JOSEPH ROsINSKI, CONTESTEE, AND HENRY STEPH- 
| ENS, TRANSFEREE. 


¢ 


Involving title to C. E. No, 2933, dated Noy. 10th, 1881, ne 4 1 : Of nw 4, 0 } of ne i 33, 
se fof se +, 28, Tp. 59, R. 15 w. 3 

Upon the complaint of the contestant, dlisgias that the land above desoriinéd was 
wrongfully, fraudulently and unlawfully entered by the Contestee, and upon appli- 
cation made by Contestant to contest the entry aforesaid, a hearing has been ordered | 
by the Honorable Commissioner of the general land office in his letter “‘H” May 25th, 
1889, to determine the truth of the matters charged in the complaint and application | 
aforesaid, and of the right of contestee or those claiming under him, to the said land. 

It is therefore hereby ordered that the 25th day of February, 1890, be set apart as — 
a day of hearing the above cause, and all parties in interest. are summoned to appear — 
at this office at 10 o’clock a. m., of said day, to respond and give testimony on the 


question raised. 
C. P. Maainnis, Receiver. 
N. B, THAYER, i | 


Attorney for Contesta i it | 
~ On December 19, N. B. quayer, attomey as s aforesaid, filed an affi- 
davit in words following: 


N. B. Thayer being duly sworn says: On the 17 dies of December 1889 I mailed to 
the address of Joseph Rosinski and also to the address of Henry Stephens each a— 
~ letter envelope containing a letter POOny of the notice of contest in said. above ais 

as per receipt hereto attached. 
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The letter to Roeinski was addressed to Cloquet, 1 Minnesota, and we 
‘returned unopened. The return registry card from the letter sent to 
Henry Stephens was signed “Henry Stephens.” 

On February 25, 1890, Frank M. Thomas made affidavit that he had 
on January 2, 1890, peniee a ve copy of the notice of contest on a 
tree on the NW. 4 of the NE. 4, Sec. 33, “being one of the subdivisions 7 
of land involved in this contest.” | | 

In the case of Parker v. Castle, on review (4 L. D., 84), in passing 
upon a question of notice by publication, Secretary are sald: 


It is a principle as old as the common law itself, that where personal or property 
rights are involved in a judicial inquiry, jurisdiction can not be acquired until due. 
notice thereof, by personal service, is given to the party or parties interested. 

In the progress of events exception has been male to this general rule where prop- 
erty rights are involved. But the exception exists only by virtue of statutory enact- 


ment, and being iu derogation of the common law right of personal service, itis 


universally held that it must be shown affirmatively that the statutory requirements 
have all been complied with, as a condition precedent to the acquiring of jurisdic- 
tion throngh the substituted service. The Land Department in its practice has ° 
recognized this exception, which allows service other than personal. | a 


Rules of Practice require that notice by publication can only be given 


| when it is shown by affidavit of contestant, and by such other evidence _ . 


as the register and receiver may require, that due diligence has been 
- used, and that personal service can not be made. The party will be 
required to state what effort has been made to get personal service, — 
The notice must be given by advertisin g the notice at least once a week, — 
for four successive weeks, in some newspaper published in the pouty 
wherein the land in contest lies; and if no newspaper be published in. 
such county, then in the newspaper published in the county nearest to 
such land. The first insertion shall be at least ey days prior to the 
day fixed for the hearing. : 
_ When notice is given by publication, &@ COpy of the notice shall be 
mailed by registered letter to the last known address of each person to’ 
be notified thirty days before date of hearing, and a like copy shall be 
posted in the register’s office during the period of publication, and also ~. 
in &@ conspicuous place on the land, for at least two weeks prior to the 
day set for hearing. | 
Every act mentioned ahoue% is essential, and the neglect to perform 

any one of them is a defect which prevents the acquiring of jurisdic- 
tion. The question, therefore, which is necessary to be determined in 
the case under consideration is, whether the contestant Hafto and the 
local office performed all these acts before passing upon the case. | 

_ The first act necessary was attempt to personally serve both Roeinski 
and Stephens, transferee, as the interest of the latter being known and 
he being a party, service on him was as requisite as upon the entryman. 
No effort appears to have been made with reference to Stephens, nor is 
there any affidavit on record showing he could not be found personally, 
or that any effort was made to find him, nor that he was not a resident 
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of the State. To enquire at a post office, of a jemte sheriff and woods. 
men, , may or may not be “due diligence;” but even were this sufficient 
- upon which to base an order for publication as to Roeinski, it would * 
not be any basis for publication as to Stephens, who was a party a 
~ record and known to be a transferee. | 
| In view of this, you will issue an order to Rock to show cause why 
his record entry. should not be expunged, and that of Roeinski-rein- 
stated, ordering a hearing for this purpose, and notifying all parties in ~ 
inter est, but confining the testimony to the question raised by the order 
to show cause. 

Your office decision of November 25, 1893, is thus mained. 


PRACTICE—HEARING—MINERAL CHARACTER OF LAND. 
DARGIN ET AL, 2. KocH. 


_ A final decision of the Department in which a tract of land is held to be mineral in 
character is only conclusive up to the period covered by the inquiry, and will 

not preclude a subsequent investigation as to the character of said tract on alle- 
gation that the mining claims thereon have been abandoned, and that the land 
as a present fact is agricultural. Ro om a 


‘Seor etary Smith to the Commissioner of the Gener al Land. Office, Apra Tee 


12, 1895. (PS. O.) 


The land aeeived in. this appeal is the NW. 4 of See. 4, T. 4 5. R. 
70 W., Denver, Colorado, land district. 
It appears from the record that Henry Koch made homestead ‘Sins 
of said land January 8, 1883, and on July 9, 1886, offered final proof, 
— when D. G. Dargin ad W. Ww. Gayton appeared en protested against . 
‘the allowance of the same on the ground that the land was mineral in| 
- character. A hearing was had, which finally resulted in departmental | 
: decision of September 18, 1890 (Li. & Rh. No. 206, p. 261), by which the 
judgment of your office and the local office was affirmed, holding the 
- said homestead entry for cancellation for the reason that the land was 
more valuable for mineral than agricultural purposes. It appears that 
_ thereafter Koch applied to have said judgment modified to the extent. 
of allowing him to enter that part of his homestead not found to be 
mineral in character, and also for are-hearing. By departmental deci- 
sion of November 29, 1890 (L. & hk. No. 209, p. 113), this motion was 
denied. He then filed a motion for review of the decision of Septem- 
ber. 18, 1890, which was overruled May 23, 1891 (L, & R. No. 219, p. 488). 
June 18, 1891, Koch made homestead apnea Gow for the land under 
— the act of March 2,1889. With his application is presented his cor- 
roborated affidavit, in. which he charges that the several mining claims 
theretofore located on the land have been abandoned, and no annual 
assessment work done thereon “for a period of more than 5 years;” 
that all the claims located were “ prospects” and made to secure the — 
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ground in case further developments should disclose minerals; that 
the ground is more valuable for agricultural than mineral purposes. 
He asks that a hearing be ordered “ to determine the character of this: 


land, as has been shown by all the developments and work done thereon’ — 


up to this date.” Dargin and Gayton filed protest against hearing — 
and entry. On July 3, 1891, the local officers rejected Koch’s applica- — 
_ tion, and. denied him a hearing, for the reason that the decision of Sep- — 
- tember 18, 1890, had declared the.land mineral in character. August 
1, following, Koch filed a motion for review. On August 25, Dargin: 
presented an application for patent for the Champion lode, located on 


” said land. Action was suspended thereon, and on the following day’ 


they modified their former ruling, ordering a hearing, and as a result 
— decided June 25, 1892, that as a present fact the land is more valuable’ 
for agricultural ‘ian mining purposes. | | 


- Notice of this decision was sent by registered letter addressed. ie | 


both plaintiffs at Golden, Colorado. Dargin’s receipt is dated June 
29, returned from Golden, While Gayton’s i is dated July 12, and returned 
; foun: Cleveland, Ohio. Oi July 16, 1892, Dargin filed a motion for 
review, which was overruled Septainber 12, following, and both defend- - 
- ants acknowledged receipt of notice by TeisteE ed letter September 13;°°= 
~ 1892. 


decision of the eee office ‘rendered therein on June 25, 1892,” aud on 


On December 3, 1892, Dargin and Gayton. filed : an i ienl from the — 


_ December 7, Koch filed a motion to dismiss the s same on the ground | | 


that it was not filed in time. | 
Your office, by letter of March 30, 1893, sustained the motion te dis- — 
miss the weak whereupon, oD May 26, following, Dargin and Gayton: - 
- filed a motion for re-consideration, of sid decision, on the ground (1): 
that the motion for review of the decision of the local officers filed by | 
counsel on July 16, 1892, was intended as an appeal; that the attorney 


who filed the oon for review was not learned in the law and the prac- a 


tice and intended said motion as an appeal; (2) that granting the appeal: — 


. was not taken in time, yet the case should be re-opened because the — 

_ former decision of the Department as to the character of the land was 
a final adjudication of that question, and the application for the second — 
- hearing should have been denied by the local officers, | 


. In the consideration of this motion your office, by letter of August - 
8, 1893, overruled the first ground, but held that—_ 


- The present case is identical with the one in which the above Aeeision (Depart- _ 
mental decision of September 18, 1890) was made, both as to parties and subject mat=) 


- ter, in view of which fact, the second ground | of the motion for review is hereby 
sustained. : . | 


A motion for review of this decision was filed _ Koch and overruled. ve 


~ October 25, 1893, whereupon he prosecutes this appeal, assigning error, - 
| substantially, (1) j in considering the motion for review filed by Dargin 
and Gayton on May 26, 1892, and (2) in holding that the mineral char- 
acter of the tract was res adjudicata. | | ak 
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If the local office had jurisdiction is _ and determine this ssid | | 


contest, then their judgment was conclusive on the parties unless ap- 


-pealed from. There can be no question as to the fact that the appeals. 
were not filed in time, under the rules of practice. This is simply a — 
matter of computation. Dargin received notice of the decision June 
29,1891; July 16 he made his motion for review ; this was overruled 
. September 12, and he received notice thereof September 13. Gayton 
received his notice July 12. He filed no motion forreview. On Decem- 
ber 3, 1892, both filed appeals from the decision of June 25, 1892. 


: | Under the rule (Rule 67, Rules of Practice) they were allowed thirty 


days from receipt of notiee: and when sent by mail five days additional — 
for transmission of notice and five days for return of appeal. Thus 
_ they were allowed forty days from receipt of notice in which to file their | 
appeal. In Dargin’s case seventeen days elapsed before filing his mo- 
tion for review. Excluding the time consumed in that proceeding, bis — 
appeal should have been filed within twenty-three days after receipt of 
notice, which was September 13; October 6, was therefore the last day 
under the rules in which appeal could be filed. In Gayton’s case the 
time expired October 19. Thus it will be seen that the appeal in neither 
case was filed in time. 7 
I concur in the ruling of your office that. “the fact that the former 
attorney for Dargin and Gayton did not possess the skill requisite to 
the conduct of the case is not a ground for motion for review.” (Cobby | 
v. Fox, 10 L. D., 483.) | 
~The theory upon which the local officers granted this hearing was — 
that it was alleged that the ground was not mineral “as a present 
fact.” Koch’s application to contest was first denied, but upon a motion 
for review of their decision the lava officers granted it, counsel basing 
his motion on the ground that the hearing was demanded “ to deter- 
mine the character of the land; the question at issue is whether as a 
~ present existing fact the Jand is mineral.” And the local officers in- 
deciding the case said, ‘‘ We are therefore of the opinion that as a 
present fact the land is not more valuable for mineral,” etc. | 
_ It is the settled policy of the Department not to periiit a second con- 
test over the same land involving the same charges (Gray v. White- 
~ house, 15 L. D., 352). But for failure to comply with the law after the — 
first hearing, contests are entertained where the charge covers the — 
period subsequent to the former trial (Crane v. Howe, 19 L. D., 499). 
These cases and the others cited therein Apply more particularly to. 
agricultural entries. — 
The same rule applies, however, to controversies. figelane the 1 min- 


. eral character of the land. In Searle Placer (11 L. D., 441) it was_ 


decided that ‘a departmental decision that land is miner al in charac- 
_ ter does not preclude subsequent investigation on the part of the Depart- 

ment, a8 to the character of such land.” The former adjudication in | 
that. case (7 C. L. O. pees: held the land to be mineral 1 in character. 
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4 “Within two years after that decision: on the iaees of a special aeeu 


‘and the representations | of certain citizens of Leadville,” that the land 
was not placer, the Department ordered a hearing, with the result as 
above stated. — 
Again in the case of Stinchficld V. Pierce (19 L. a: 12) it was 
- decided (syllabus )— 7 | | —— 
| A final decision of the pepeatnient holding a tract to be non-mineral in character 
is conclusive up to the period covered by the hearing, but such decision will not pre- 


elude a farther consideration as to the character of ihe land based on subsequent 
exploration and development. 7 


‘In the last case, like the one at bam the controversy was peice the 
same parties, involving the same land. In that case, however, the first 
judgment was against the mineral claimant, the land having been 

declared to be more valuable for agricultural purposes than for mineral. 
‘But it seems to me there is no difference in principle whether the first. 


_ judgment is for or against the mineral character of the land. In the 


case at bar, almost five years elapsed from the date of the first hearing 


 -till the application for the second. It is charged that in the meantime 


the mining claims in support of which the former contest was brought, 


have been abandoned; that parties have failed to do their annnalassess- __ 


ment work, and that as a present fact the land is more valuable for 
agricultural purposes than mining. Jt seems to me that this is a legiti- 
mate inquiry. This does not necessarily depreciate the former judg- 
_ ment, which was that at that time it was more valuable for the mineral _ 
- contained therein. If subsequent development demonstrates that the 
_ mineral then found has disappeared, or the mine has been worked out, 
or that it was worthless and unprofitable to work as a mining claim, 
and abandoned as such, itis not in any just sense a readjadiention of 
the former issues. | 
I am strongly impressed with the belief that ‘fie local office had j juris- 


_. diction to order the hearing. It had jurisdiction of the parties; it 


therefore follows that Dargin and Gayton were obliged to bring them-_ 
selves within the Rules of Practice, in order to be heard on appeal. a 
Your said office judgments of August 8, and October 25, 1893, are — 
reversed, that. that of March 30, 1893, CISIMIBSING the appeal of f Dargin . 
a and Gayton is sustained. 


: PRACTICE—CONTEST—JOINT OPINION OF LOCAL OFFICERS. 
 Knicut v. DEAVER. 


- The provisions of rule 51 of Practice that require the register and receiver torender 
.. g joint report and opinion, on the termination of a contest before them, do not - 
_ operate to deprive the General Land Office or the Department of authority to 
oe consider a case on its merits, where the receiver fails or declines to join in said 
. report and opinion. | : 
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“Seoretary y Smith to the arin onee of the Gener al Tana Ofice, Apr at 
is a 18, 1895. a (ELW,). 


‘The plaintiff in the above stated case appeals from. your office deci- 
: sion of October 21, 1893, in which his. application to enter is denied : 


and his contest dismissed. 


‘The land involved in the controversy is lot 4, See: 4, and lot 1, , Sec. Dy. 
7.7 NL, R.11 E., Sacramento land district, California. 

‘Pepeaary ii, 1892, J acob, C. Deaver ade) homestead entry 6023 for 
lot 4, Sec. 4, and lot 1, Sec. 6 7 IN: , R.11 E: ,M. D. M. 7 
March 5, 1892, Maranda Ww. Knight filed. his: affidavit of contest, 

: alleging prior settlement ou said lots, and presentin g an fs aaa to 
enter same. | : 

It appears ‘that the register was apNens and that the receiver had 
been formerly connected with the case.as an attorney, but by consent 
of both parties the testimony was heard under the direction of the 
receiver. 

March 21, 1893, a decision was rendered by the seeiciar the receiver 
| having declined + take pant therein, on ere of his. former connec- 

tion with the case. | 

The contest initiated by plaintift Secu iol the sole. issue of prior 
settlement, upon which question of fact, the testimony being conflict- 
ing, the benenibe decisions of your office and that of the local office, 
sustain the defendant, and the record discloses no sufficient reason for 
a different judgment by the Department... 

The appeal, however, presents this question of law: “The decision 
of the register in the case at bar is void because not joined in by the 7 
receiver,” and in support of this contention, plaintiff invokes the 
- provision embodied in Rule of Practice No. 51, as follows: 

Upon the termination of a contest the register and receiver will render a joint | 

_ report and opinion in the case, making full and specific reference to the postings and | 
annotations upon their records. : 

It is not necessary to pass upon the wuslifeations of the receiver, 

_ who seems to have declined out of a delicate consider ation of PIOPHEtY: 

to render a decision in this case.. 

There is no statutory requirement which iauiceas it obligatory upon 


him to render an opinion, but that duty is enjoined simply by depart- . 


mental regulation. The exercise of the supervisory power therefore _ 
which is vested in the Depar tment is not contravened by the action of | 
_ the receiver in this case, whatever may be said of his qualifications i in | 

| view of his peculiar relation to the same. | 
It is often the case that the local officers render cones opinions, — 
and it has never been held that m such a case the provisions of Rule. 
51 of practice presented any obstacle to the consideration of the matter 


_. by your office or by the Department. 


_ [think the point is not well a and therefore affirm 1 your office 
| decision. | | | 
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APPLICATION ‘TO ENTER—APPEAL FROM. REJECTION. 
GALLAGHER v. ‘JAOKSON, | 


An aaaplieation. to enter land covered by the aretag! entry of another; stnteus no 

‘ rightupon the applicant; but an application to enter, hnproperly rejected at the. 
time, protects the rights of the oe eee the claims of others, if he 
appeals from such rej jection. | 


Scoretary § Smith to the Commissioner of the General Land Office, April 
7 18, 1895. 7 (G. B. G,) 


: The land iuyolved herein is the N. 4 of the SE. 4 aaa the NE. 3 tof 
the SW. 4 of Sec. 18, T. 28 S., R. 25 E. Visalia land district, Galitornia: ae 


On ie Novena: 15, 1875, Elisha Lee made re additional . 
‘homestead entry for the tract, which entry was cancelled October 14, 
1885. | 
- On February 6, 1886, J. B. Hass. transferee of > Lee, made cash 


entry of the Inn inden the act.of June 15, 1880.. This last named - : 


- entry was cancelled April 6, 1889, by departmental decision of March - 
25, 1889, (Press Copy-book No. 195, page 370). 
| On January 17, 1888, the plaintiff herein, John P. Gallagher, aie 
~ to. make timber jalan entry for the same tract, which application was _ 
rejected by the local officers, because of the then existing entry of 


Haggin, and on appeal, your office, on May 29, 1888, affirmed uae afore- | | 


sald. action of the local officers. _ 

_ Further appeal by Gallagher brought the matter before the ape t- 
‘ment, and on September 9, 1889, the Department, assuming that. the 
land was not otherwise aiioropriated. modified the aforesaid decision of — 


__ your office of May 29, 1888, and directed that Gallagher's timber culture 


application be necented: | 

It appears, however, that on ea 13, 1889, seven days subsequent. _ 
- to the cancellation of Haggin’s entry, the ocak officers allowed Charles 
_W. Jackson to make timber culture entry for the land, and on Novem- - 


.* ber 20, 1889, the Department becoming apprised of his action, modified | | 
‘the aforesaid decision of September 19, 1889, and directed that Jackson 


-. be required to show cause why his Su should not be cancelled, and. 


' “Gallagher’s application accepted. 


_ A hearing was accordingly ordered, on the ter mination of wie the bd 
register and receiver recommended the cancellation of J ackson’s entry, 
and the acceptance of Gallagher’s application. 

Appeal was had, and on September 28, 1892, your office, by decision 
of that date, voverséd. the decision of the local officers, and held that 


ar Gallagher's application havin g been made while the land was covered 


by the existing entry of Haggin, no rights were conferred upon him — 
_ thereby, and as the appeal from its rejection did not create any new _ 
rights thereunder, said application did not become effective on the can- | 

cellation of Haggin’s entry.” (Maggie Laird, 13 L. D. , 002), cited. 
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Cullen appealed, and the case is ete ie Departuer on an 
assignment of errors, substantially that yours office err ed i in. its conclu- 
sions of law. 

This case involves a question that has been ofan before the Depart- —_ 
ment than any other one question within the range of its adjudications, 
and from the elaborate controversial arguments that are filed from time 
to time as the questions recurs in pending cases, it is clear that the 
position of the Department is not generally understood. 

‘An application to enter cannot be legally allowed for land embraced 
within the existing entry of another,” 

This is fundamental, and has been said so often by the Department, 
and the supreme court, that to cite case and page were idle ceremony. 
The reason of the rule is that an “existing entry” is a segregation of 
the land covered thereby... This’is the underlying principle -of the 
Maggie Laird case (supra), in which it is held (syllabus) that: 

An application to enter land covered by the existing entry of another, confers no 
_ right upon the applicant; and if rejected, and appeal taken from. such action, it is 
. nota pending application, that will attach on the cancellation of the previous entry, 


- as the appeal does not operate to save or create rights up! secured by the application . 
itself. | 


In the recent case of Smith v. United States (16 L. D. (352), in which 
a number of other cases in point are. approved by citation, it was held 
that “a pending application to make homestead entry, protects the — 
rights of the applicants against the subsequent. claims of others,” but 
an examination of these cases shows that the application which affords 
any protection against the subsequent claims of others, is a legal appli- 
cation. The nee of the Department along t this line may be summed | 
_up as follows: ~~ 
An application to enter land covered by the existing entry of another, _ 
confers noright upon the applicant, but an application to enter, improp- 
erly rejected at the time, protects the rights of the applicant against 


the subsequent oo of other 8, if he appeals from the pietuee of ‘his oe 


application. 

The question Te as. to whether Gallagher's sppleation was, Or. 
was not, the initiation of a right protected by his appeal, depends 

on the correctness of the action of the local officers, in rejecting his 
application. | 

On this point there can be no doubt. The land was segregated by 
Jackson’s entry, and the local officers were not authorized to allow a — 
second entry of the same land while that entry remained Intact, nor 
had they any discretion in the matter. | 

Gallagher’s application was properly rejected, aad the decision 3 
ep pene’ from. 1 is therefore approved and. affirmed. 
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PRACTICE—DECISION on REVIEW—TIMBER LAND. APPLICATION, 
Stare OF. CALIFORNIA. Ve NrokeRson. 


On denial of a ‘abtion for the review of a decision that refuses ve reinstatement of 
an entry, the land involved is thereupon subject to entry; and an application 


tendered thereafter, prior to the receipt of notice at the local office . the decision = 


on review, must be regarded as legally made. 


_ An application to purchase timber land under the act of June 3, 1878, abea: not 
operate to segregate the land, though claims therefor, subsequently filed, must 
be nerd subject to the disp osition of such Bp ueEUOn: 7 


Secr etary Smith to the Commissioner of the General Land Office, April 
18,1895, | (B. W. CO.) 


I. have consider ed. the appeal by the Beate of California from your 
office decision of November 25, 1893, sustaining the action of the local 
officers in rejecting its application is select, as school indemnity, the 
SEH. 4 of Sec. 24, T. 10 N., R. 1 E., Eureka jand district, California. 
This land was fonncely snuitecd in the timber iid entry of Chas. 
ony Flinn, made February 15, 1883, which entry was canceled by your 
_ office Teeter “P” of March 3, 1886, An application was subsequently 
made for the re-instatement of said entry, which was prosecuted to this 
- Department, resulting in the decision of April 16, 1892 (14 L. D., 392), 
in which the application was denied and a review of said deco was 
refused by departmental decision of May 13, 1893. | oe 
On May 16, 1893, George H. Nickerson fered an apolibation for 
this land mnie the act of June 3, 1878, which was held by the local 
officers subject to action taken upon the motion for re-instatement of 
Flinn’s entry, they not having been advised at that time of the decision 
of this Department thereon, notice of which was. given them by your 
office letter “ P” of June 10, 1893. 
On June 26, 1893, the State of California Araueited its application to 
_ select the land in question as indemnity for losses in Sec, 36, T.188.,  _ 
RR, 32 E., which was rejected for conflict with the prior application. a 
of C. E. Pearsall to enter this tract under the homestead law, which 
was presented May. 20, ney) and the - application by Nickerson before 
referred to. : 
Your office decition of November 25, 1893, held that upon the rendi- — 
~ tion of departmental decision of May 13, 1393, denying the motion for 
review in the matter of the application for re-instatement of Flinw’s — 
entry, that the tract in question then became subject to entry; that the 


land was not subject to entry at the time of presentation of Pearsall’s — 7 


application and that the same should be denied, but that it was subject — 
to the application by Nickerson, which was sufficient cause for the 
rejection of the State’s application to select. 

The State in its appeal urges: first, that the land was not subject to | 
the application of Nickerson, oreceaicd May 16, 1893, but. that, if it 
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| should be held that aaa application was valid, the aeieetion of its 
application to select was error for the reason that the same should have | 


been held subject to Nickerson’s rights under his application. 


Upon. the first proposition, I am of the opinion that. the decision of 
your office was correct and that upon the rendition of the departmental | 
- decision of May 13,1893, the land was then subject to disposition as 
other public Jand. See Perrott v. Connick Seg L. D. » 598) and mOuBS V. 


— Ogden ef al. (17 L. D., 171). 


 Nickerson’s application presented May 16, 1893, is ee consid. | 
ered as a legal application, but such application bein 2 presented under 
the act of June 3, 1878 (23 Stat., 89) was not an appropriation of the 
land. See Smith v. Martin (2 L. D., 333); Capprise v. White (4 L. D., 
176) and Henry A. Frederick (8 L. D., 412). In the latter case it was. 
held that publication of notice of intention to purchase would prevent. 
the Jand from being entered by another, pending the consideration of 


= such application, but it does not appear that publication of notice of 


Intention to purchase had been made prior to the presentation of the 
State’s application on June 26,1893. Said application should not, 


therefore, have been rejected ane held subject to Nickerson’s fights a 
- under his application. 


 - Your office decision is accordingly madified and the several applica- 
tions will be disposed of in accordance with the holding herein made. 


CONFLICTING SETTLEMENT RIGHTS—NOTICE. | 


O'TOOLE v. _ SPICER. 


ee 7 The fact that land is san divided into forty acre tracts does not operate ‘e confine a 


- settlement right to the sub-division on which the settlement is actually made; | 
but notice of a settlement right, as given by improvements, is limited to the . 
quarter section on which such improvements are. situated. 
_ Where two claimants settle simultaneously, and place their improvements on the | 

| same forty acre sub-divi Oly the tract may be awarded to the highest bidder of 
the two epee 


_ wey Smith to the Commissioner of the General Land Office, April. 
: | 18,1895, - ~ (GoW Ps) 


| Thave considered the case of Lawrence J. O’Loole against William 
P. Spicer upon their cross ‘appeals from the decision of your office of 


-. the 7th of November, 1895, — 


. The land in question is the E. 4 of the SW. 4 fF and the Nw.4 4 of the | 
SW.4 and lot 1 of Section ae T. 119, R. 52, Watertown land district, | 

. South Dakota. | 7 
On the 15th of April, 1892, the day o on which the land was opened 
to settlement, these parties made settlement ¢ on the s same forty acres on 3 
the land in controver Sy. | 3 | 
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| Spicer made homestead entry of the above deseribed tract on the 
16th of April, 1892, at nine o’clock and thirty minutes, A. M. , alleging 
_ settlement on the idth of April, 1892, at twelve o’clock and one sec- ~ 
ond P. M. . , 
On the same ‘ea at one o clock ae fifty- ap minutes, P. M. ,O’Toole © 
tendered homestead application for the same land, alleging settlement 
on the 15th of April, 1892, at 12 o'clock, noon, standard time. ie 
The local officers rejected O’Toole’s Sy oneanion because of its Sontiiet 
with Spicer’s entry, and ordered a hearing to determine the right of 
the parties respectively. A hearing was had, and the local officers 
recommended the cancellation of Spices: entry, and that O’Toole be 
“2 allowed to make entry of the land. Spicer appealed to your office, 
which reversed the judgment of the local officers, holding that the 
_ parties had been equally diligent and had shown eta goed faith ; 
_ that— — | 
The fact that the defendant had made his entry gives him no ady antage over the - 
plaintiff, as he had three months from his settlement in which to make application — 
_ to enter the land: The most. equitable settlement that could be made by the parties — 
would be to divide the land, each party retainiug his improvements. This office has | 
no power to compel parties to compromise, and I see no more equitable way to settle 
this controversy, than to follow the rule laid down where-parties have made simulta- . 


‘neous applications to. enter, aud order the tract to be Rae ees of to the highest =? 


_ bidder of these two applicants. . 
- I agree with you, that the evidence. is in Gch equipoise as justifies | 
the conclusion that the claimants began settlement at the same time. | 

It is objected by O'Toole that, as the lands in the Sisseton and Wah- - 
peton reservation are subdivided into quarter-quarter sections or forty 
acre tracts, the settlement of Spicer upon the same forty with O'Toole. 
could only give him a elaim by settlement and improvements to the forty 
on which he made settlement. But this is not so. These lands were 
surveyed in quarter- quarter sections or forty acre tracts, in order that 
allotments might be made to the Sisseton and Wahpeton Indians, under”. 
the provisions of the treaty with them. But I am of opinion that | 


_° the notice of claim given by Spicer’s settlement and improvements 


extends only to the quarter section on which they are situated and does _ 
not extend to lot 1, which is not in the same quarter section. On the 
other hand, O'Toole by plowing a furrow around the land claimed by 
him must be held. to have given notice of the extent of his claim. 
- Cooper v. Sanford (11k. D. eae O'Toole should, therefore, be allowed 
to enter lot 1 of See. 32. 

If the improvements of the ies were upon different forties, it 
would be right to award a division upon their showing the exact legal 
_ subdivisions embraced by their improvements respectively. But the 
improvements appearing to be upon the same forty I see no alternative 
to the adoption of the rule adopted by you and ordering the tract to be 
disposed of to the highest bidder. With the modification that O’Toole - 
will be allowed to make homestead  epay of lot 1, of on 32, your 
office Ceelson is affirmed. . 
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F i 
MINERAL LAND—MINING CLAIM—EXPENDITURE. 


SWEENEY v. NORTHERN Pactric R. R. Oo. 


~ «The location of a mining claim in conformity with the law, on land returned as 


agricultural, raises a presumption that the land is mineral in character, and the 
burden of proof is thereafter with any one alleging the agricultural character 
of the land. 
In case of an application for mineral patent that embraces several lode claims the 
- proof should show an expenditure of $500 on each claim, except where it is_ 
shown that the improvements on one of such claims is for the common benert 
of all. | 


«Secretary y Smith to the Commissioner of the General Land Office, April 
18, 1895. — | APed. OL) 


The record in this case shows that on August v, 1893, William J. 
_ Sweeney presented his application for patent for the Waterbury, Bull’s | 
Head, Wild Bill, Naugatucket, Blue Cloud, Friday and- Glucose lode - 
mining claims, located principally in Sec. 13, T.10N, , B. 5 WwW. , Helena, 


_ Montana, land district. 


This section is embraced in the Northern Pacific iuileead Company’ Ss 
list No. 13, and a hearing was ordered by the local officers to determine © 
the character of the lands embraced in the mineral applications. Both | 
parties appeared before the local officers by counsel, and the testimony 
of counsel for claimant was taken, by which it was shown that the — 
witness had, prior thereto, had a conversation with F. M. Dudley, gen- — 
eral attorney for said railroad company, in which it is said that the 
attorney for said company stated that the company recognized the 
lands covered by Sweeney’s application as mineral and that they had — 
been known to be such since 1865; he also testified to the fact that one 
Thomas Cruse had brought suit against the company to quiet the title 
to certain mining claims in said section, and that the company had 


admitted the mineral character of the land, and filed a disclaimer to 


thesame. He also testified that he had seen a letter from Mr. Dudley to 
_ the local counsel for the railroad company, in which Mr. Dudley stated 
that the land was mineral land, and known to be such, and he aeact 
that no resistance to the application be made. e 

‘There was also an affidavit presented, made by. one: Comer, in Janu-_ 


ary, 1893, in which it is stated that the Jand ° was known, to be valuable ve 
for miner al as early as 1865. 


This testimony went in without objection, and the local offices 


decided that the mineral character of the land was established, and 


recommended the cancellation of thé company’s list No. 13 to the extent | 
of the conflict. | | | 

The railroad company appealed, and your office, by letter of January 
- 18, 1894, affirmed the action of the register and receiver, whereupon the 
company prosecutes this appeal, assigning as ao the nolan of yon 
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office that the mineral character of the land had been shown; error in 
consideration of the admissions made in conversation. outside of the | 
hearing, unsustained there by positive evidence; error in not holding 
that it was incumbent on the plaintiff to show by positive evidence that 
the land was valuable for mineral, having been returned as agricultural; . 
and the allegations of the plaintiff not having been made until after the - 
company’s right had vested under its grant, and also not until after the 
company had duly listed said land as a part of its grant; error in giv- 
ing consideration to the ex parte affidavit of Comer as to the character | 
of the land. 
I am. disposed to think that the ahjection by the company to the 
so-called evidence offered at the trial was well taken, and that, stand- 


ing alone, this testimony would not be sufficient to warrant the judg-— 2 


ment rendered. The record shows, however, that these locations were. 
made in conformity with the United States Statutes and the local rules. 


and regulations of the district. This. being so, it must be presumed __ 
_. that the land is mineral in character, for the reason that a discovery of 
_ mineral is required before a claim can be legally located, and the pre- | 


sumption of the Department is that all the requirements of the law 
were complied with in the making of said. locations. (Northern Pacific — 
‘Railroad Company v. Marshall, 17 L. D. , 545; State of Washington v.— 
- McBride, 18 L. D., 199.) The Burdenvor aacor was therefore upon the — 
railroad company te show that the Jand was not mineral in character, 
and it having failed to do this, the application, so far as the mineral 
| character of the land is concerned, should have been received. 
- But there is an objection to this mineral application that is, in oo 
~ judgment, fatal to it, as it stands. Among other requirements “of sec. | 
tion 2325, United States Revised Statutes, is one that demands that the — 
certificate of the United States surveyor general must show that $500 
worth of labor has been expended or improvements made upon a claim 
by the applicant or his grantors. An examination of the report of the | 
deputy surveyor shows that upon the Waterbury lode there is a dis- 
covery shaft four and one-half by six feet, fifteen feet deep, of the value 
of $75; on the Naugatucket lode, a discovery shaft. five by six feet, five — 
feet deep, valued at $15; on the Friday lode, a discovery shaft six by 
seven feet, five feet: deep, valued. at $20; on the Glucose lode, a dis- 
covery shaft four and one-half by six feet, ten feet deep, valued at $50, 
- and an open cut five by six feet, five feet deep, valued at $15. This is 
all the work or improvements shown to have been made upon these 


four claims, and unless it can be shown that the work done on the 


. others was for the development or convenient wor ane of the balance, 7 

the application should be rejected. | 

The work upon the other claims. shows that shafts fave been sunk — 

- from twenty to fifty-five feet.on the same, but there is nothing to show 

that this work was done with a view of developing the claims first 
“3 named, or that they have poe used for that purpors an 
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“Again, the total amount returned by the surveyor as the value. of am 
7 the improvements is but $3, 305, whereas, for the sevell claims, it should 7 
be the full amount of $3, 500. Lo 3 
- . Iam therefore of the opinion that unless a satier ctor showing ¢ can 
be made that this work or improvement to the amount required by | 
statute had been performed, or that the work which has been done was 
for the common benefit of all of the claims, the application should be 
rejected, as to the Waterbury, Naugatucket, Friday and Glucose lodes. | 
“The judgment of your office is therefore thus modified. — 7 


_ PRACTICE—APPEAL—PRE-EMPTION—PREFERENCE RIGHT. 
SIELAFF v. RICHTER’S HEIRS ET AL. 


Failure to app sal from an adverse decision of the local off ce defeats ane rent of ap- 
peal from the action of the General Land Office affirming the decision below. | 

A contestant who secures a preference right of entry prior to the repeal of the pre- 
 emption law, and is at such period residing on the land with intent to pre-empt 
the same, has a claim thereto lawfully initiated, that. is protected under the » 

_ terms of said repeal. a 

‘The preferred right of a successful, contestant will not be defeated by an intervening 

entry allowed without notice to said contestant of his right of entry. 


_ | Secretary Smith to the Commissioner of the General Land Office, April 
0. T. H,) 255 10955, 3" | (i. Ti). 


I have considered the appeals of Martin Sielaff and Garrison Brock, . 


_ respectively, from your office decision of March 18, 1893, ere fhe 


rejection of their several applications for the S. $ of the NW.4 4 and the 
E. 4 of the SW. 4 of Section 7, 7.5 S., R.26 W., Oberlin land casey 
‘Kansas. | 
On April 25, 1885, one Frederick K. Richter made homestead entry 
“No. 3116 of said iad, 
~ On August 15, 1887, Martin Sielatt filed his. affidavit of contest | 
against said entry, alleging abandonment; and at the same time he 


filed his pre-emption declaratory statement for said land, alleging .— 


settlement thereon. : 

On August 29, 1887, Moses T. Bradbury filed his affidavit of contest 
against said entry: subject to Sielaff’s contést, also. alleging: abandon- 
ment. 

On SAptember® 2, 1887, a motion to eee was filed by Bradbury’s 
attorney, which was sustained by the local officers; who thereupon, on 
‘October 10, 1887, dismissed Sielaft’s contest, for the alleged reason that 
it was pista and illegal; and ordered a ne ing of Br adbury’s con- 
test against the heirs of Richter to be had on December 23, 1887. On 
October 12, 1887, Sielaff appealed to your office. Pending said appeal — 
the Hearne took place as ordered. The case was heard ex parte, the — 
heirs of Richter not appearing. The local officers on December 23, 1887, 
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| jecommended that Bradbury’ Ss aouee: be sustained, and Ghia Bioware | 


| entry be canceled. Richter’s heirs were notified. of said. decision by i 


| registered mail, and. they took no appeal therefrom. — 

| ‘By letter Ep of January 27, 1888, your office sustained . Siclaf’s. 
| appeal; directed the local officers to order a hearing of his contest after. _ 
due notice to the parties in interest; and “retained Br adbury’s comes’ o 
| subject to the final disposition of the prior one of Sielaff.” 
- On the day set for said hearing, April 12, 1888, Bradbury’s motion to: 


_” become a party in the case was overruled; the case was heard ew parte— 


-Richter’s heirs being still in default—and judgment was rendered for — 
the plaintiff Sielaff. Nevertheless, on December 8, 1888, the local offi. — 
cers recommended that Richter’s entry be canceled upon Bradbury’s 
- contest, and that Sielafi’s contest be dismissed. Richter’s heirs were 
duly notified of said decision by registered letter, but they have taken 
no appeal. Sielaff appealed from said decision to your office. 

‘By letter “H” of December 12, 1890, your office affirmed the decision 
- of the local officers so far as it r seommerded the cancellation of Richter’s 
entry; but reversed it “so far as the same relates to Bradbury or the 
testimony. by him;” and held said entry for cancellation wpon the evi- 
dence introduced by Sielaff.. Said decision as to the cancellation of. _ 
Richter’s entry became final as soon as it was signed by the Commis- — 

sioner. The case was closed as.to the defendants, Richter’s heirs. They 
had no further interest in the premises. Having failed to appeal from. 
_ the decisions of the local officers which adversely affected them, they _ 
could not appeal from the action of the Commissioner afiembis said 
_ decisions. (See Rule of Practice 81 as amended December 8, 1885.) _ 

Richter’s entry was canceled and the land was restored to the “pablie 
domain by your office decision of December 12,1890. Bradbury and 
_ Sielaff as rival contestants were the only persons interested i in the case 
_ thereafter. | | 
Bradbury appealed from said dedisibn; sila on May 13, 1892, this. 
_’ Department affirmed your office decision of December 12, 1890, and held — 

“that Sielaff has a preference nen of . ony. which he may lawfully ~ 

exercise.” 


The preference ‘ight edie by the Department is such as attached | 


_ to Sielaff on December 12, 1890—eighty-one days before March 3, 1891, 
the date of the act popealine the pre-emption laws. Sielaff’s settlement 
on the abandoned land, in 1887 and so long as Richter’s entry remained. 
intact, was nota lawful initiation of a bona fide pre-emption claim. But 
the ae of a qualified. settler intending to pre-empt would attach 
to the land as soon as the entry was canceled. If Sielaff was a settler 
- on the land with intention to pre-empt it, on December 12, 1890, or 
afterwards before March 3, 1891, his claim was lawfully initiated, 
and is protected by the saving clause of section 4 of the act of March 
8, 1891 (26 Statutes, 1095). If such be the fact, he will be permitted to 
«mentee his said claim upon. due compliance with ae as prencrioges in 
: said section. 3 7 _ 


$98 ~=——sé DECISIONS RELATING ‘TO THE PUBLIC ‘LANDS. 


In respect to the appeal of Garrison Brock, notice of aie was aa - 


 gerved on Thomas R. Kerr: It appears by the report of the register and 


receiver to your office, dated May 29, 1893, that a copy of departmental. - 
a decision of May 18, 1892, was transmitted to the local officers with your 
office letter es Be of June 2, 1892, directing them to— 


Notify all parties in interest of said departmental decision, and at the expiration . 
of the time allowed for filing motion for review, make pr one report of action taken, 
transmitting therewith evidence of notice thereof. 


Nevertheless, the local officers did not notify either Sielaft ¢ or : Brad- : 


_. bury, who were the only parties interested in said decision. Instead. 
of doing so, the local officers, on September 5,.1892, entered on the 


records of the local office the cancellation of Richter’s entry, and on the’ 


' next day, September 6, 1892, permitted one Thomas R. Kerr, an entire | 


stranger to the previous proceedings, to make homestead renay No. 
14,986 of the land involved in the pending contest. | | 
| it also appears that on December 1, 1891, Garrison Brock had filed 
an affidavit of contest against Richtee ee subject to the rights of — 
-Sielaff and Bradbury. Afterwards, on February 1, 1892, Brock filed an — 
application to make homestead entry of said tract, which was retained 
by the local officers without action thereon, until September 10, 1892, _ 


-. when the local officers rejected said application, “for the reason that the 


tract was segregated by homestead entry No. 14,986 made by Thomas 
- &R. Kerr on September 6, 1892”—only four dave before. From said . 
decision Brock appealed, ad on March 18, 1893, your office affirmed. it. 
Brock then appealed to this Department. . 
The local officers erred in permitting Kerr to make his pane without 
notice to Sielaff, and giving him opportunity to exercise the preference _ 
right awarded him. And their confessed error in failing to notify Brad-_ 


_ bury, and give him opportunity to file a motion for review, was not - | 


cured as against Sielaff by their procuring from Bradbury’s aSLOEUEY® | 
long afterwards, a waiver of all his rights in that behalf. 

- Brock’s application to enter must stand a for conflict with the | 
rights of Sielaff. 

For reasons above stated, your office decision of March 18, 1898, is 
hereby reversed. 

Your office will cause Thomas R. Kerr to be summoned to show cause, 


within thirty days after service of notice, why his homestead entry No.. 


14,986 shall not be canceled. If he shall fail to show sufficient cause 
within said thirty days, his said entry will be canceled, and Sielaff will 

be notified thereof, and of his right to exercise the. preference right 
awarded him. If Kerr shall show sufficient cause, prima facie, why 
his entry should not be canceled, a hearing will be or dered, of which 


- - Sielaff shall have due notice. 


” 
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CROW INDIAN LANDS—PRICE OF] LAND. 
ANDREW J. TORREYSON, 


. The price of all lands formerly embraced wihin the Crow Indian reservation, to which 
_ title was secured by the government under the agreement of December 8, 1890, 
is fixed at one dollar and fifty cents per acre. _ . 
The last proviso in section 34 of the act of March 3, 1891, respecting the disposition , 
of certain of these lands, contemplates the confirmation of settlement claims 
otherwise invalid, but is not intended to excuse such settlers from the payment. 
required of others. | 7 » 43 


Secretary Smith: to the Gonna mae of the General tar Office, Aprit 
(J.T. BH.) — 26, 1895. . | (Ww. B. M.) 


On November 16, 1892, Andrew J. Torreyson made homestead ents: 
of the NW. 4 of section 36, township 6 S., range 20 E., within the land. 
district of Boserman: Montana. He claimed settlement thereon on July 

7, 1885, and ‘final certificate was issued to him on February 16,1893. 
_ It appears that the Jand embraced in this entry lies within that part _ 
_ of the Crow reservation which was sold to the United States by the 

agreement of December 8, 1890, and-embodied in the act of March 3, 
1891 (26 Statutes pp. 1039-43). 
The papers in the matter having been transmitted to your office for 


final action thereon, it was held by your office letter “C”-of November 


25, 1893, that before patent could issue the entryman “shall pay the. 
fall sum of one dollar and fifty cents for each acre of land embraced. ut 


’ nthe entry. 


The entryman has appealed here alleging as error that 


In view of the fact that the Commissioner’ of the General Land Office by telegram | 

‘hi’ of March 7, 1889, instructed the local officers to suspend action on applications . 
to enter lands in section 25 to 36, both inclusive, in said township, because the survey 
_ wag erroneous, and thereby prevented the settlers from making homestead entry, it 
was error not to hold that appellant was entitled to the benefit of the provisions of 


- the second proviso of section 34, of the act of Congress approved March 3, 1891,and .— 


_ it was error to hold that this entry not being based on such prior filing, can only be 
allowed under the first proviso, which requires the payment of $1.50 for each acre, 
before patent can issue. — | 


The act of March 3, 1891, supra, in its 34th son touching ee. 
- lands acquired by the Serocmenl with the Crow Indians, provides 7 


That each settler . . « . » Shall, before receiving a patent for his homestead 
- pay to the United States for the land: so taken by him, in addition to the fees pro- 
vided by law, and within five years from the date of ihe first original entry the sum 
of one dollar and fifty cents for each acre thereof one half of which shall be paid 


- within two years, (and in the same section the further proviso occurs) that all white. 


persons who located upon said Crow Keservation by reason of an erruneous survey 
of the boundary and were afterwards allowed to file upon their location in the United 
States Land Office, shall have thirty days in which to renew their filings, and their 
foeptions are metehy Contemeds.. 
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| ton March 28, 1891, , the entryman executed bis affidavit averring | 
that the | mee 


location and settlement by him upon said lands was aes in good faith believing 
that the same were subject to location, settlement and enir y under the Jand laws of 
the United States; and believing that said lands were outside of the Crow Indian © 
reservation, and that he was led to believe the said lands were not within the bound- 
aries of said reserve by reason of an erroneous survey of the boundary of the said — 
reserve; that he has expended in good faith large sums of money and performed 
large senount of labor on said lands in the erection of valuable, lasting and perma- 
nent improvements, to wit, the sum of $2,000, and said i improvements cousist of house, 
corral, stable, well, two cellars, three miles of fencing; that he intended in good 
faith to file upon and obtain title to said lands under the land laws of the United 
States, and that he would have filed upon said lands but for the fact that he was 
notified by the officers of the local land office in the district in which said lands are 
situated that no filing could be made on said lands by reason of the same being within 
the said reserve as shown by a corrected survey of the boundaries of said reserve. 
That he has constantly resided upon said lands since his said location and settlement. 
thereon, and now offers to file on said lands pursuant to an act of Congress of the. | 
United States entitled, etc. 


It will be observed from what has been said that the reason ee your ; 
office required the applicant to pay for the land embraced in his claim 
at the rate of one dollar and fifty cents per acre was because be had not - 
been allowed to file upon his location prior to the passage of the act of 
1891, thus by implication saying that those who had so been allowed to 
file would be entitled to make proof and receive patent without the 
payment of one dollar and fifty cents per acre. _& 
_ In the judgment of the Department these nese are all to be ae for . 


at the rate above mentioned. 


The general provisions of section 34 of the act of 1891, supra, are that 
all the lands acquired under the agreement with the ce Indians, | 
- embodied in said act, shall be paid for at the rate of one dollar and 
fifty cents per acre. A few white persons were allowed to file their | 
claims prematurely, 1.e., prior to the passage of the act of 1891, misled — 
| by the erroneous survey of the boundary of the reservation, aid by the 

last proviso of the 34th section, they by renewing or re- asser ting their 
claims eowld have their locations confirmed. — , 

The words “located” and “location” as used in said. proviso are evi- 
dently used in the sense of settlement. so that when the statute reads 
‘(all white persons who located upon,” it is as if it had read “ who settled 
upon,” and the purpose of the confirmation is not to free or excuse from 
payment, but rather to give credit for and make good as against the 
world settlements, accompanied by record claims, as of the date when 
such settlement was made, even though at that date the land was not 
subject to settlement or entry; in other words, to validate settlements 
which but for the provision would seem to be invalid. For this con- 

struction there is good reason, the erroneous survey having been mis- 
- jeading. For the construction treating the confirmation as excusing 
from payment there seems to be no reason. These unconscious and _ 
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anintentoual aa dere gain an advantage ‘by: having their intrusion 

treated as a valid settlement so as to protect them against all comers, — 

and there is no reason for giving them additional advantage by absolvin ng _ 
them from payment for their lands. 

The government paid the Indians a large sum for the lands ceded, and 
the purpose of requiring settlers to pay one dollar and fifty cents per 
acre for lands claimed by them was doubtless to reimburse the outlay. 
In my opinion, this requirement had application to all the lands with- 
out exception. It follows that your office decision requiring payment _ 
in this case must be affirmed. Aiso that all claims for any of these ceded _ 
lands whenever made of record must be pad for at one dollar and fifty 
. cents. sper ¢ acre. | 


INDIAN SETTLEMENT CLAIM—RAILROAD GRANT—ACT OF JUNE Rs 
L874. 


PALOUSE v. OREGON AND CALIFORNIA R. R. Co. 


Prior to the act of March 3, 1875, there was no law authorizing settlement, or confer- 
ring the right of entry under the public land laws upon Indians, as such, who 
had severed their tribal relations, and where a settlement. right is set up on 
behalf of an Indian to defeat the operation of a railroad grantat a time prior to 


said act, it must be made to appear that said Indian was a citizen of the United  ~ | 


States, in that he was an “ Indian taxed,” or r subj ect to be taxed, under thelaws © 
of the State, or the United States. — | 
Where a tract of land is apparently subject to the operation. of a railroad grant, but 
the company treat it as excepted therefrom, and select indemnity therefor, the 
selection may stand on condition that the penne rebaguieh the basis as pro- 
vided in the act of June 22, 1874. 


Secretary Smith to the Commissioner of the General Land Office, April 
Rae ee ee: ae 26, 1895. , (J. I. PB.) 
The tracts in controversy in this case are lots 2, 7, 8 and 10, of See. 
11, T. 27S., R. 3 W., W. M., Roseburg, Oregon, land district, and are 
within the primary limits of the grant to the California and Oregon 
‘Railroad Company, under the act of July 25, 1866 (14 Stat., 239), and — 
within the withdrawal under said grant made by the Secretary of the 
Interior April 7, 1870, being opposite the located portions of the road 
as indicated by thé map of any filed with said Secretary March 26, — 
—-1870. | 
+ Jt appears that said tracts were settled on by James Palouse, an 
“Indian of the Klamath tribe, in the year 1853, who had then abandoned 
his tribal relations and adopted the habits of civilized life, and that 
with his family he continued to reside upon, cultivate and improve said 
land until the year 1880, when hedied. His son, Jackson Palouse, born _ 
on said land about the year 1853, who, at his father’s death was a mar- 
ried man with children, continued to reside upon and cultivate said 
- tract until his death in 1886, he also having adopted the habits of civ-_ 
ilization. After his death his widow, Nellie Palouse, and son Frank, 
continued to cultivate and reside upon said tract. . 
-12781—vot 20-26 
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Said tract, at the date of James Palouse’s settlement thereof, was 
- unsurveyed land, and was first surveyed in July, and August, 1882, and. 
the map thereat was approved October 23, 1882, and filed in the - 
General Land Office December 6, 1882. 

On February 16, 1883, J ackson Palouse made homestead entry of maa 


tracts, alleging ser emai thereof and residence thereon since the year 


1853. On April 2, 1883, he made final proof and procured his final 
certificate. On July 25, 1891, your office, by letter “F”, directed the © 
local officers: to hold a hearing for the purpose of determining the | 
respective rights of the parties to the land. Said hearing was held on 
September 24, 1891, and on November 21, 1891, the local officers ren- 
- dered their joint decision, recommending that the claim of the railroad 
company be canceled, and that the homestead entry he held intact. 

The railroad company appealed to your office, which, on September 
19, 1892, reversed the decision of the local 2 and held the 
iomestead entry for cancellation. 

Nellie Palouse, the widow of id ackgon Palouse, has appealed to this 
Department. — 

Prior to the act of March 3, 1875 (18. Stat. , 420), there was no law 
authorizing settlement or content ing the right of entry under the public 
land laws upon Indians, as such, who had severed their tribal relations. 
Northern Pacific Railroad Company v. Old Charley et al. (18 L. D., 549). 
‘Hence at the date when the rights of the railroad company to the fats 
in question attached, the prior occupation of Palouse conferred no 
rights to the tracts embraced in his homestead entry, unless it should 
appear that he was a citizen of the United States by virtue of the act 
of April 9, 1866 (14 Stat. 27), and section 1992 of the Revised Statutes, 
in that he was an ‘‘Indian taxed” or subject to be taxed under the 

Jaws of Oregon or of the United States. Ik v. Wilkins (112 U. S8., 99, 
112, e¢ seq.). 
| There are, however, some facts i in this case that seem to have sataped 
consideration. 

— On August 19, 1887, the railroad company filed a list of selections of 
indemnity fans: in lied of lands lost in place, and in lieu of the tracts 
in question, alleged to be so lost by reason. of the homestead. entry of 
- Palouse, it selected certain tracts in Sec. 1, T. 27 8., RB. 2 W. | 
- On November 18, 1892, it filed an amended list of indemnity selec- 
_ tions, in lieu of lost lands, tract for tract, and in liew of the tracts in 
| question it selected the NW.4 of Sec. 26 S. R. 2 W. 

The first selection was made before the hear ing was had to aetonine 7 
the rights of the parties hereto to said tracts. The second or amended 
selection was made after the decision of we office awarding the tracts 
to said company. 

These ean gs on the part of the railroad company indicate that 
it had considered the claim of Palouse to the tract here involved, and 
deeming it to be excepted from its grant, had elected to select indem>. ve 
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nity land in lieu thereof, and that the amended list filed November 18, 
1892, by the railroad company was the expression of a bona fide desire 
on. its part to acquire title to the indemnity tract selected in lieu of the 
tract here in controversy. That it can do by filing a relinquishment to 
the tract here involved, as provided .by the act of June 22, 1874 (18 
Stat., 194), provided the indemnity tract so selected is not otherwise 
appropriated at the date of its selection. 

You are therefore directed to notify said railroad company that if it 
will file a relinquishment, within a period to be designated by you, of 
the lands here in controversy, it will be permitted to select in lieu > 


thereof the tract designated in its said amended list, provided the same .- 


is not otherwise appropriated at the date of the selection: in whieh 
event it will be permitted to select other lands in lieu thereof. 

If the said company files such relinquishment within the time to be 
designated by you, you will proceed to examine said homestead entry 
for patent. If said company fails, or refuses, to file such relinquish- 
ment within the time designated by you, you will direct the local offi- 
cers to order a hearing for the purpose of ascertaining whether or not 
James Palouse had been taxed, or had become subject to taxation, 
ander the laws of the State of Oregon, or of the United States prior to 
the time when the rights of said railroad company attached to the land 
here in question. 


Tae STATE OF CALIFORNIA. 


Motion for review of departmental decision of February 16, 1895, 20. 
L. D., 103, denied by Secretary Smith, April 26, 1895, 


CONFIRMATION —MORTGAGEE—-SECTION 7, ACT OF MARCH 8, 1891. 
UNITED STATES v, COOPER ET AL. _ 


- A mortgagee is not entitled to invoke the confirmatory provisions of section 7, act 
of March 3, 1891, as an innocent incumbrancer, where at the date of the incum- 
brance the records disclose the fact that the entryman had disposed of the land 
covered by his claim prior to the submission of final proof and Paynes of the 

. purchase price, — : 


Secretary Smith to the Ounanne of the General Land Ope, Aprit ; 
: (26,1895 2 GLP) 


By your effing letter «py of N ovember 2 2, 1893, y you transmitted here 
the appeal of William J. McGillen from your office decision of April 
11, 1893, holding that the pre-emption cash entry No. 59 of Thomas. 
Gconen made September 7, 1883, for the SE. 4 of the NW. 4 and the 
SW.4 of the NE. 4 vand lots 2 and 3 of Sec. 2, T, 5ON,, BR. 3 W.., 6P.M., 
McCord, N ohracka: land district, was confirmed under section 7 of the : 
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act of Mareh 3, 1891 (26 Stat., 1095). Said decision was rendered on 
an application to review and rovers your office decision of November 

30, 1892, which held said cash entry No. 59 for cancellation. : 
3 The facts in this case, briefly stated, are as follows—~ 

On September 7, 1883, Thomas Cooper made pre-emption entry No. 
59 for the tracts shows described. 

On January 3, 1887, said cash entry was held for cancellation, on the 
representation of a special agent that Cooper had conveyed said tracts 
to one William J. McGillen more than two months prior to final proof 
and entry. 

_ April 2, 1887, said cash entry was ‘canceled on the representation of 

the local office that the entryman had been duly notified and allowed 

the usual time to apply for a hearing, and had taken no action in the 
promuses 

April 7, 1887, The anion Cattle euapay ieeaenetee apposition from 

the aclion of April 2, supra, alleging that it received no notice of the 

action of January 3, 1887, until March 1, 1887, and on April 30, 1887, 
the cancellation of ead entry was rescinded, and the local officers 
directed to order a hearing in the premises. | 

+ June 1, 1889, the local officers reported that the. hearing had been 
ordered, but continued from time to time, to suit the convenience of the 

special agent, and enclosed in said report an abstract of title, showing 
conveyance of said tract prior to final entry by Cooper. 

July 27, 1889, your office adhered to its former action, holding said 
entry for cancellation, on the ground that the claimant Cooper had 
— executed a guit claim deed for the tract embraced therein two months 
and five days prior to final proof and cash certificate. 

August 14, 1889, Cooper filed his relinquishment of said entry No. 

59; also the Hecleni Cattle Company’s acknowledgment of notice of 
the action of July 27,1889, and its waiver of right of appeal.therefrom. 

September 17, 1889, said cash eutr y was again canceled by your 
office, and the local office was dir ected to hold the land subject to the 
first legal applicant. 

October 1, 1889, William J. MceGillen made emestead entry No. 
9343 of the ier oimbrawed in said pre-emption cash entry. 

October 11, 1890, there was transmitted to your office by the local 
office the application of I. R. Darnell, trustee of the Kit Carter Cattle 
Company, asking for a hearing as to the legality of the action of Sep- 
_ tember 17, 1889, cancelling said pre-emption cash entry No. 59. 
| November 24, 1890, a hearing was ordered as petitioned for by ae 
nell, and the local office was advised to take no action affecting the 


‘a status of the land, as it then existed. As a result of said hearing the 


local officers, on J anuary 7, 1892, recommended the reinstatement of 
-.-pre-emption cash entry No. 59, aad the passing of the same to patent, 

"ander section 7 of the act of March 3, 1891 (26 Stat., 1095). -_ 
— November 20,1892, your office reversed the action of the local. mee _ 
and held McGillen’s homestead entry intact. 
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hol 11, 1893, your office recalled its ison of November 20, 1892, 
and affir raed the decision of the local officers of January 7, 1892, hold- 
ing that said pre-emption cash entry was. confirmed angen Section 7 of 
the act.of March 3, 1891, supra. 

The Kit Carter Cattle Company claim as tr anerees of the seen | 
entryman, Cooper; that on June 24, 1886, The Harlem Cattle Company, 
remote grantees of Cooper, executed a aed of trust for the tracts here 
involved, with other tracts, to the Kit Carter Cattle Company, the con- 
sideration being $20,000. The Kit Carter Cattle Company claim that 
at that time they had no knowledge whatever of any defect or irregu- 
larity in Cooper’s title, and that they were innocent purchasers in good 
faith, and hence were clearly entitled to have said entry confirmed | 
imder section 7 of the act of March 3, 1891, supra. | 7 

~The rights that the Kit Carter Cattle Gonna had in the hearing — 
ordered for the purpose of inquiring into the legality of the cancella: 
tion of said cash entry No. 59, on September 17, 1889, was to show that . 

said entryman had in all things complied with the law prior to said 
entry. (McLeod v. Bruce et al., 14 L. D., 85, at 87.) It is held in the 
case last cited that a transferee is bound to know the status of a tract 
at the date of purchase, as shown by the records, and where, at such. 
time, the records show something adverse to the title of his grantor, or 
that he had no title, said transferee is not entitled to invoke the con: 
firmatory provisions of Sec. 7 of the act of 1891 » SUPT. The same rule | 
is equally binding upon a mortgagee. | 

The evidence shows beyond all controversy went Cooper did eects 
a quitclaim deed for the land embraced in said pre-emption cash entry | 
two months and five days prior to final proof and cash certificate, and 
this quitclaim deed executed by him to McGillen, was on record, and 
was notice to all the world at the date when the Kit Carter Cattle Com- 
pany took its deed of trust from the Harlem Cattle a ae on June 
24,1886. (Pettigrew et al., 2 L. D., 598 at 599.) | 

The principle of caveat emptor arp lies here. The Kit Carter Cattle | 
Company were obliged and required to take notice of the record, and 
are bound by what it showed, and in the face of that record they can 
hardly claim to have been Peon purchasers in. good faith at the date 7 
_ they received their deed of trust from the Harlem Cattle Company. _ 

There is some evidence tending to show that by the quitclaim deed 
executed to McGillen prior to final proof and entry, Cooper only 
intended to convey the pasturage and water rights of the tracts therein 


described, and not the title thereto, but such evidence, in my judgment, | 


if competent at all, is not sufficient to overcome the declaration in the | 
deed, which is always the best evidence. The entryman, therefore, 
having conveyed said tract prior to entry, rendered said entry void 
and of no effect. The conveyance was on record, and was notice to 
the Kit Carter Cattle Company at the date when it claims its rights as 
an innocent purchaser attached. 
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Tam therefore of the opinion fiat aad entry should. be canceled, | 
and that the same does not come within the purview of, and is not 


confirmed by, section 7 of the act of March 3, 1891, supra. 


. Other questions were presented and con sider ed, but those passed on 
herein were deemed the controlling ones. | 
Your office decision is therefore reversed. | 


DESERT LAND ENTRY—PRICE OF LAND. 
Kare G. ORGAN. 


‘They provisions of section 7, of ne a of March 3, 1891, fixing the price of all desert 
; lands at one dollar and twenty-five cents per acre, are applicable to a desert 
-_ entry made prior to the passage of said act, but not perfected. PGR Re nee 


Secretary Smith to the Commissioner of the General Land Orfice, April | 
3 — 26, 1895. : (J. L. McC.) 


Kate G. Organ has appealed from the decision of your office, dated 
J uly 26, 1893, rejecting the final proof offered by her upon her desert- 
land entry for the NH. 4, and the NE. dof the SH. 4, of Sec. 22, T.14.N., 
R. 66 W., Cheyenne land district, Wyoming, for ihe reason that 6“ only | 

two hundred dollars was i aderads as payment for the land ” (two hun- 
_ dred acres). 
The land is. within the granted limits of the Union Pacific Railroad; 


at the time the entry in question was made (March 12, 1890), the Bribe 
of lands within railroad limits was two dollars and itty cents per acre; 


and said decision held that, in accordance with the last paragraph of 

the circular of February 2,1892 (embodied in the departmental decision 
in the case of George W. Crane, 16 L. D., 170-1), the land must be paid 
for at the rate of two dollars and fifty site per acre. 

It is true that the initial entry was made prior to the act of March 35 
1891 (25 Stat. ,1095-6-7); but that act provided that in case of all desert- 
: land entries in existence at that date, “upon payment to the receiver 

of the additional sum of one dollar per acre of said land a patent shall. 
issue therefor to the applicant or his assigns.” In the case at, bar, final 
- proof was made on June 22 , 1893—subsequently to the passage of the 
act above cited; hence it is ‘subj ect to the provisions e said act. (See 
case of Robert I Gardinier, 19 L. D., 83.) | 

The decision of your office, in so far as it demands more than one dol- | 
lar and a quarter per acre as the total amount to be paid for said Jand,— 
is reversed. _ : | 
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ISOLATED TRACT—-HOMESTEAD ENTRY. 
JOHN M. NETTLES. 


_ An order directing the sale of an island as an isolated tract, after the survey thereof, - 
excludes the land from appropriatiou under the homestead law by the epphenee : 
obtaining said order, or any boner person. » | 


ce etary Smith to the Commissioner of ‘the General Land Office, Apr il a 
26, 1895. CW. M. B.) > 


This is a motion filed by John M. Nettles for review of departmental — 
decision rendered January 5, 1895,in the case of John M. Nettles, 
wherein was affirmed the concurring decisions of the local office and © 
your office in rejecting the application of Nettles to make homestead 
entry for lot 3, Sec. 3, T. 37 8., BR. 41 HK. 5 amen Florida, nae 
district. - 
Said. departmental decision is complained of on. the eround ‘that 
it is— | : 
j. Against the homestead law, under which epUEeae to enter has beau made 
January 16, 1893. 

2. It is against the rules of equity. 
3. And against the liberal policy applied by the Department of the Interior, 
applied always to bona fide settlers upon the public domain, 


The foregoing assignments of error are supported by a somewhat 
lengthy argument, which is a depar ture from the requirements of — 
amended rule 114 of Practice (18 L. D., 472), in words as follows— 
‘Hach motion must state concisely and specifically, without argument, 
the ground upon which it is based.” 

It will be observed, moreover, that the above ‘specifications contain 
no allegations of reversible error. : 

Furthermore, there is no merit in the motion as based upon? the AL gU- 
ment submitted, which sets forth in a general way a more material 
allegation of reverstbie-error titan ds contained in either of the specifi- | 
cations, in this: that the land in question, under existing law affecting 

- the public domain, can be entered and appropriated only by actual set- 

_tlers and that fered is no law under which the. same can be disposed, of 
at public sale. © - 
~The records of the land iit fail to show any land as Lot 3 in Sec. 3, — 
township and range mentioned, and the land sought to be entered iy : 
_ Nettles is an island in said Sec. 3, containing 61.70 acres, which was, on 
May 8, 1890, ordered by this Deparanent to be surveyed upon approv- — 

ing the application of Nettles to have the island offered at public sale 
as an isolated tract under Sec. 2455, Revised Statutes, and See. 9, P- 
943, 2d. Ed., Supl., Revised Statutes. | 


In the case of ex parte Luther K. Madison (12 L. D., 397) it is held - 


(syHabus) that—“ an order directing the sale of an island as an isolated 
tract, after the survey thereof, excludes such land from subsequent set- 
tlement or filing.” : 
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Under: provision of sections above named of the Revised Statatee:, 
and supplement thereto, and ruling in the above cited case, the land in 
‘question cannot be made eee to the homestead ey of N a or. 
any other person. 
| For the foregoing reasons the motion is ‘hereby denied. 


| RATLROAD GRANT—INDEMNITY SELECTION—ADVERSE CLAIM. 
“ALABAMA AND CHATTANOOGA R. R. Co. 


me railroad indemnity selection that is not susceptible of approval at. the time made, 
on account of a prior adverse claim, may be approved where such claim is 
subsequently relinquished, | 


Seiieian) Smith to the Commissioner of the General Land Opie, April 
a 26, 1895. | (G0. B.) 


The trustees for the naa of the Alabama and Chattanoo, ga Rauroad 
Company have, through their attorney, M. D. Brainard, of this city, 
appealed from your office decision of December 7, 1893, affirming the 
action of the register and receiver of April 25, 1883, rejecting a list of 
selections made by the company and filed in the local office on April 
11, of that year. 

Said list of selections embr aced two inandned and forty acres, and the 
same was rejected as to one hundred and twenty acres thereof, because 
that number of acres included in the list had. ecu previonsly entered. 
The selections so rejected are described as follows: E, $ of the SE. 4, 
Sec. 7, T. 11 5., RB. 3 E., the NW. OL theN Wa a, Sec. 31, T. 118., R. 
4 k., Hantaville, Alabama, 

Only the tract last described is involved in this controversy, no 
appeal having been filed as to the tract first above described. 

- It appears that ue Charles A. Morton. made homestead entry No. 
2494 for the NW. 4 of the NW. +4 of said Sec. 31, on January 4, 

1869. This tract is ‘within the fifteen mile limits (indemnity) of the 
grant by act of June 3, 1856 (11 Stat., 17), for the benefit of the Ala-. 
bama and Chattanooga and the Tennessee and Coosa Railroad Com- 
panies, the withdr awal for the benefit of which was ordered in J une, 
1856. 

- The grant for the toga last named was forfeited by act of Santee: os 
. 29,1890, leaving the claim only of the first named road to be considered. 
| The prank by its terms was one i” presenti, and the fourth section 
-eontained the provision, that “if any of said roads is not completed | 
within ten years, no further sale shall be made, and the lands unsold 
‘Shail revert to the United States.” : 

The time given to complete the road thus aesiied June 3,1866. The 
act of April 10, 1869 (16 Stat., 45), “revived and renewed” the grant 
of June 3, 1856, and extended the time for the completion of the road 
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to April 10, 1872, and it is alleg ed that t the road - was selon within 


the time so roguined: 
‘By departmental order of Anant 15, 1887, the crooning with- 
seagel for the benefit of said company was: revoked, but prior thereto, | 


as above seen (April 11, 1883), the company. applied to select the forty 


acres in question; subsequently, on April 29, 1887, Melvina Morton, — 
widow of Charles A. Morton, deceased, relinquished her claim to said _ 
tract to the United States,.thus leaving the qoesuon wholly Debwoon | 
the company and the United States. 

_ Your office held that — 

‘The entry of Morton, however, having been bite the expiration and before the 
revival of the railroad grant is deanied valid under the third section of ‘the act of 
April 21, 1876 (19 Stat. , 385), and being of record at the date of the company ’§ apphe | 
cation to select, aperated to defeat its right to make such selection. 

‘When the road was located, and maps were made, the right of the 
| company to the sections granted became complete, and the right to the 
lands in the indemnity belt’ was only a float, and attached to no — 


7 — tracts until the selections were made in the prescribed man- 


Ryan ». Railroad Company, 99 U. S., 382. | 
"While the selection in question could not! properly have been allowed | 
at the time made by reason of Morton’s entry, yet it now appears that 
such entry never ripened into a patent, but was relinquished to the . 
United States. That being true, I see no reason why the selection | 
may not now be approved. | | | 3 
It is.so ordered, and the decision appealed from is reversed. 


PRE-EMPTION—MINOR HEIRS—TRANSMUTATION. — 
Beck »v. StHInnAUS’ HEIRS. 
‘Where a pre-emptor dies leaving’ an unperfected pre-emption claim it is lawful for 


the minor heirs, acting through their g eae to tansmate the filing to a home- 
stead entry. | | ) 


Secretar y Smith to the a of the Genera Land Office, Any 
ee | 26,1895. , ees (I. D.) 


The defendants i in the case of Wm. B. Beck v. The Heirs of M. Stein- 

7 hina: deceased, appeal from your office decision of April 6, 1893, involv- 
ing the SE.4 of Sec. 10, 2. 2 N., BR. 31 W., McCook jan district of. 

Nebraska, in Syhioh you hold their ie meee entry illegal. ~ 

Mrs. Matilda Steinhaus filed her pre-emption declaratory statement on - 

July 30, alleging settlement July 28, 1888. She died January 11, 1889, 


leaving only minor heirs, and John Steinhaus, their guardian, made 


proper proof within the life of the pre-emption right and was granted 
an extension of time within which to make payment under joint reso- 
lution of Con gress of September 30, 1890 (26 Stat., 684), until April 28, 
- 1892. On April 28, 1892, said said ian upon showing his inability 6 
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make payment was al lowed by the local affiees to tr ansmute the ieee: | 
dent’s filing to a homestead entry for said minor heirs. | 

- On September 13, 1892, the plaintiff, Beck, filed his affidavit of con- : 
test, charging this erananiitation from pre- enpiion to a homestead, to 
be illegal and fraudulent, and asking for a hearing. 

On December 13, 1892, your office, without a hearing, by I letter “a, i 
_ decided that the homestead entry so made was illegal and held the 
same for cancellation in these words: “The transmutation of the pre- 
emption filing to a homestead entry is a personal privilege to be exer- 
cised only by the pre-emptor.” Mary Hanley (3 L. D., 273), and the 
syllabus in the case cited says: | 
. A qualified pre-emptor settled in 1858, filed in 1872, and died in 1881, without enter- 
ing. His widow transmuted to a homestead in 1883. 

Held: That she could not lawfully make the transmutation put that as his pren 
emption right had expired before his death, she may be treated ay an original home- 


stead claimant, whose right may be regarded = the absence of adverse interests) | 
- as beginning at date of his death. 


In this case the pre-emption right had not expired and ania section 


- 2269, Revised Statutes, the right is given to complete the title for the - 


heirs; and one of the ways by which title by pre-emption filing may 
be completed is by transmuting to a homestead entry; such a transmu- 
. tation may be made, if within the time within which pre-emption pay- 
ment might legally be made. The extension of one year did not deprive 


them of any rights then ensure but simply operated to extend the time : 


within which to act. | 
Under said section 2269, it is provided that “Tt should be seunetene | 
for the executor or administrator of the estate of such (deceased) party 


- or one of his heirs, to file the necessary papers to complete the same.” — 


In this case the heirs being all minors, they acted by their guardian 
in taking the steps necessary to complete the title they were entitled 


to, by virtue of the entry and compliance with the law of their ancestor. — 


On December 30, 1892, after your office letter holding the homestead 
entry illegal, the sniaiad tendered payment to the local officers under 
‘the pre-emption proof theretofore filed by him, which payment was 
refused because the extension had expired, and the application to 
transmute to a homestead had been made. | 
Your office decision holds that Beck is entitled to a preference of 
entry because of the expiration of the extension for payment under 
pre-emption and the illegality of the homestead entry, but the attempt 
of the guardian to complete the title of his wards by transmutation 
to a homestead entry can not be considered an abandonment of their 
‘Tights even if the rights of minors would in any case be permitted to 
be lost by the mistake of the land officers, and if the homestead entry 
for any reason had been invalid, yet the minor heirs should not lose 
_ their rights to the land by such mistake, but should be allowed to make 
_ payment under the pre- emption entry. 
Your office decision i ig rever sed and the pane’ homestead entry 


a will be held intact. 


DECISIONS RELATING TO THE PUBLIC LANDS. 4114 


OSAGE LAND—ALIENATION—CONFIRMATION. 
| WILLIAM RANDOLPH. 


‘The fourth section of the act of May 28, 1880, recognizes the right of: an corre entry- 
man to sell the land covered by his entry after submission of final Broo and 
‘payment of the first installment of the purchase price. | 

An entry may be confirmed under the body of section 7, act of March 3, 1891, as 3s to a 

specific sub-division held by a transferee, and under the proviso as to the | 
remainder of the land, if no action, adverse to the entry, has been taken within — 
the period fixed by the statute. 

The fact that an Osage entryman had previously made a pre- -emption filing does not 
defeat confirmation under said section. 


Secretary yf Smith to the Commissioner of the General Land Ofte, April 
| 6; 1895. 7 a | (G. C. BR.) 


On November 20, 1890, your office held for cancellation Osage entry 
No. 4289, final certificate No. 3650 (Garden City series), made by William 
Randolph, for the E. 4 of the SW. 4and the W. 4 of the SE. 4, Sec. 11, 


T,. 31S., RB. 22 W., Dodge City a district, Kansas, it appearing from _ | 


the proof that he had made a former pre- sen pion: filing. 
He appears to have made final proof (including his final affidavit) 
March 30, 1887, his first payment April 8, following, and on November 
15, 1887, ie ear in full for the land, and on same day received his final ~ 
éertinioates | 
‘No appeal was filed from said decision, but on March 29, 1892, he 


filed an abstract of title to the land, and asked that the any be con- | _ 


firmed under section 7 of the act of Mar ch 3, 1891. - 
On December 1, 1892, your office denied the motion, on the grounds 
that the abstract showed that one-half of the land was sold, July 10, 


1887, prior to the issuance of final certificate, and that said ee _ 


confirmed entries only where the right of. the transferee attached prior 
to March 1, 1888, and where the final cae was issued. | No appeal — 
was filed from that decision. 


On June 20, 1893, Randolph’s attorney filed a pétition to have the 


entry passed to patent under the proviso to said section 7, the entry 
having remained in your office for two years before adverse ‘Sction was 
taken, and no protest or contest having been filed against the same. 

On December 5, 1893, your office passed upon the petition, and held 
that, as the transferee -i is debarred from obtaining title by virtue of the | 
body of said section 7, it follows that the same reasons would debar the 
approval of the entry under the proviso thereto. The petition was 
again denied, and the entry held for cancellation. | 

On March 30, 1894, he appealed from that decision; the § same not 
having been filed within the time allowed by Practice Rule 86, your 
office declined to transmit the same to this Department. Thereupon, 
he presented his petition for certiorari, asking that the record be sent 
to this Department, and that the entry be reinstated. On December 
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26, 1894, said petition was. considered, and your office was uieeniea to. 
certify the proceedings to this Department. ° 

‘It will be-noticed that there are no contests or protests against this 
entry, and no fraud is charged against the entryman or the transferee. 

The final proof (including the final affidavit of the entryman) was 
made March 30, 1887, and the first payment or installment was made 
April 8, following. The final proof, as submitted March 30, 1887, and 
the first installment of the purchase price paid a few days thereafter, 
entitled the entryman to final certificate. Having made this proof and 
payment, he had the right to sell the land, the same being then charged 
only with the deferred payments. 

The Osage lands are disposed of under the act of May 28, 1880 (21 
Stat., 143), and the fourth section thereof clearly recognizes the validity | 
of a sale made by the entryman after final proof and payment of first 

installment of purchase money. | 

The entryman sold one- half the land—a distinct subdivision ( Ww. 4 of 
the SE. 4)—July 30,1887; while this sale was made before he received 
final, certificate (N avember 15, 1887), yet, as before seen, he then had 3 
the right to sell (William R. Biccnions 18 L. D. , 441), and being a spe- | 
cific subdivision of the tract entered (Snow ». Northey et al.,19 L. D., 
496), and the sale having been made prior to March 1, 1888, the part of 
the entry so sold is confirmed under the body of aid secuion 7. 

More than two years elapsed from the issuance of the receiver’s 
receipt upon the entry before action was taken by your office, holding 
the entry for confirmation. To defeat confirmation under the proviso, 
action must be taken within two years from date of receiver’s receipt. 


‘Tra M. Bond, 15 L. D., 228; United States v. De Lendrecie, 12 L. D., 


610. Nor does it mane any difference that the Osage entryman nad . 
made a former pre-emption filing; in such case, the entry is confirmed, 
«fall the essential conditions are present authorizing such action thedeh: 
the entryman had made a previous filing. Jairus Lincoln, 16 L. D., 465. 

The decision appealed from is accordingly reversed, and the entry, as 
& » whole, will be confirmed. , 


ENTRY IN TWO LAND DISTRICTS—SUSPENDED TOWNSHIP. 
LEMUEL L. SQUIRES. 


‘Where a homesteader applies to enter land situated in two land districts, and files 
simultaneously in each district an application for the specific sub-division lying 
within said land district, and one of said applications is allowed, and the other 
rejected on account of the suspension of the township, the rejected application 
may be revived and allowed as of its original date, on the removal of the suspen~ 


_ sion, and where it also appears that the applicant has remained in possession of 


the land and improved the same, and no adverse claim exists.. 
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Secretare y Smith to the Commissioner of the General Land Office, April. | 
26, 1895, 3 7 (P. J. CO.) 


_ The land involved in this appeal is the W. 4 of the SE. 4 of Sec. 33, | 
7. 5 8., RB. 77 W., 6 P. M., Central City, Colorado, land Aistrict: 
It appease that Taninel L. Squires made homestead entry on August 3 
19, 1892, of said tract, under section 2289 of the Revised Statutes. In 
iis application he stated—“I made homestead entry No. 707 at Lead- 
ville Land Office for W. 4 NE. fof Sec. 4 in Tp. 6 south of range 77 W., 
6 P. M., on the 26th day of July, 1890, and am still living on said land. | 
| Your office, by letter of January 25, 1893, held the entry for cancella- — 
tion, upon the ground that it was “ male andes the fifth section of the 


act of March 2, 1889, as additional to the prior entry, and inasmuch as 


his first entry was ads subsequent to the passage of the act of March 
2, 1889, he is not qualified to make a second entry under the provisions | 
| thereof. ” From this decision Squires appealed. 
This finding was clearly erroneous, from the fact that the entry was 
not made under the act of March 2, 1889, but under section 2289, as 
amended by section five of the aot of March 3, 1891 (26 Stat. , 1098). 
It seems to have been made just as an original homestead: entry, and 
was accepted as such apparently by the local officers, notwithstanding © 
his statement that he had made a former entry, as quoted above. 
This action is explained by applicant’s corroborated affidavit filed 
with his appeal. | 
— Jt is shown by the appellant that on J diy 12, 1890, he made out and 
mailed simultaneously two applications for the tas tracts above 
described; for that in section 4 to the Leadville office, and that in sec- 
tion 33 to the Central City office; the land in each application being 
situated in the respective land districts; that the one sent to Leadville — 
- was accepted, while that sent to Central City was rejected, because the 


township had been suspended December 12, 1883; that the suspension 


was removed in July, 1892, and thereupon he made the entry under 
consideration. Informal inquiry in your office verifies the statement 
of appellant as to the suspension and removal thereof. It is also shown | 
that the two eighty acre tracts are divided by the land district, town- 
ship and section lines, but lying contiguous; he settled on said lands in 
May, 1890; that he has continued in the peaceable -possession of all of — 
it, and nade more: than ordinarily valuable improvements thereon; 
i that the said application No. 1014 (the one under consider ation) was 
made and intended to revive the one first. made on July 12, 1890, and 
complete the entry first applied for.” _ 7 

‘It seems to me that there is no legal objection to Correa this 
application as a revivalof the former. It will be conceded that he was 
entitled to enter one hundred and sixty acres of land. The land bein 5 
in two land districts, he made simultaneous applications in each. They 
were sent by mail; one accepted, and the other rejected, but not because 
of any laches on his part. The government had suspended the town- 
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ship, and it was not heretore subject to entry, bid the moment ihe: - 


suspension was removed his application was accepted. 


I think under these circumstances, there being no adverse claims, © 
and it being simply a question as between the entryman aud the gov- 
ernment, the entry should be allowed to stand as of the date of the | 
first application, so that his entry may be considered as an entirety. 

There can be no doubt of the right of the entryman to make entry 
of land situated in two land districts, as in this case. This question - 
was decided by Mr. Commissioner Burdett i in 1874, in the case of EH. C. 
Mason (6 C. L. O., 172), and again by Mr. Commissioner McFarland, in 
_ 1882, in the case of Edward Westgate (1 L. D., 438). The latter case — 
_ gives in detail the manner of making final poet and should be awe | 

in the case at bar. | 

Your. said office judgment: is therefore reversed, and his entry vill | 
remain intact. 


S. V. REHART. 


- Motion for review of departmental decision of Daeaihes 13, 1894, 19 
L, D., 505, denied by Secretary mith April 26, 1895. | 


HOMESTEAD ENTRY—INDIAN: RESERVATION. 
(NATHANTEL J, HUMPHREY, 


A homestead entry of land included within an 1 executive order directing a. survey for 
the purpose of establishing an Indiau reservation may stand, where the subse- 
- quent order pheavine said reservation omits the land so entered. 


Secretar y Smith to the Commissioner of the Gener al Land Office, April 
; 26,1895. | —~— (Ji L. Me.) 


Nathaniel. Humphrey has appealed front the decision of your office, 
dated June 21, 1893, holding for cancellation his homestead entry, 
made November 25, 1892, for the S. 4 of the NE. 4 and the W. 4 of the 
SE. $ of Sec. 13, T.6 S., RB. 42 i., Miles City land district, Montana. 
The ground of said decision was that the entry was madein violation 
of executive order, and of depar imental instructions issued. in pur- 
suance thereof.. 
he entryman appeals, alleging that the land in question is “not 
within the limits of any withdrawal by executive order or departmental 


 instruetions. : 


- -Jn order to determine this question of fact, the records penn 1g upon | 
the subject must be carefully examined. _ 

_. The departmental order of June 22, 1886 (referred to in the vaesiaion | 

of your office), In so far as it relates kos the land in question, reads aS 
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follows (see Indian. Division - Record of letters sent,” Vol. 45, nace 


474): 


It will be seen that the Northern ppevenné Indians have been gradually locating 
themselves upon the Tongue and Rosebud rivers in Montana; that a reservation has 
heretofore been temporarily created embracing those on fis Rosebud river, with 


the intention of removing all those Indians upon said reservation; that the Tongue. 


river Indians have refused to remove; and that settlers who have been enclosed 


within the reservation are complaining, and. urging that the land. be thrown ee to 


the public domain. 
- It has been finally determined that the best and most sateecteey: solution of the 
‘question is to have sufficient lands on the Rosebud and Tongue rivers, where the 


Indians are located, surveyed, to enable the Department to locate the Indians upon 


Indian homesteads. . . . . You are hereby directed to cause a sufficient quantity 


- of the Jand in the locality designated to be surveyed and subdivided, to enable the 
Department to locate these Indians upon Indian homesteads. Pending the survey 


and until the location of the Indiaus shall have been completed, you will not allow 


-any locations or filings by whites, or other than Indians, upon the lands thus sur- 


veyed—except that white or other settlers who made settlements within the bound-.. 
aries of the temporary reservation prior to November 26, 1884, upon lands not in 


- possession or occupation of Indians, may be allowed to enter the tracts upon which 


— 


their improvements are situated, to the extent allowed by the public-land laws.. 
The same will also be allowed to those settlers upon land which may be allowed 


outside of the boundaries of the temporary reservation, provided such settlers were 


. upon the lands prior to this date, and had in no manner wrested them from the pos- 
session or occupation of the Indians. } 


‘The above letter, ordering the survey and withdrawal from entry of 
‘(sufficient lands on the Rosebud and Tongue rivers,” to serve the pur: 


‘pose indicated, did not specifically describe the lands. But on the same 


day (June 22, 1886), your office issued instructions, by telegraph, to the 


surveyor- poneral of Montana, as follows: 


Make contract with reliable deputy, at minimum rates if possible, without adver- 


_ tisement, for exterior and subdivisional surveys in the valley of Rosebud river within 
‘Cheyenne reservation, and in Tongue river valley between three south and eight south, 
payable from appropriation for current fiscal year; subdivisional surveys not to 


extend to greater distance from rivers than necessary to include agricultural lands. 
in the valleys. The surveyed iand will not be open to entry until Indian homesteads have 


been located by Department. 


. On September 3: 1886, the Department wrote to your office as follows : 


(see Indian Division “Record of letters sent,” Vol. 46, page 445): 


J transmit herewith copy of a letter of the 2d instant, with enclosure from the’ 
Commissioner of Indian Affairs, in relation to the suggestion of Agent Upshaw, of 


- Tongue river agency, Montana, in order that sufficient lands. may be secured. for 


allotments in severalty to the Northern Cheyenne Indians of said agency, and also 


for agency purposes. The agent suggests that any unoccupied lands by whites © 


legally on both banks of the Tongue river in Montana, from the mouth of Stebbin’s — 
creek to the mouth of Hanging Woman's, be not allowed to be located or filed on, until ) 
the Indians are located; and that a sufficient quantity of land be reserved from loca- | 


tion for agency purposes, in two separate tracts, for such period of time as may be 


deemed necessary—in which the Commissioner of Indian Affairs concurs. 


Up to this stage of the proceedings, no order of withdrawal had 
been issued to the register and receiver of the district in which the 
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land lies, ana before examining the order that afterwards was ae. 


it may be instructive to observe the fact that a slight airepaners, | 


exists in the documents hereinbefore quoted from, as to what lands. — 
should be withdrawn. The Secretary’s order of June 22, 1886, directed _ 
your office not to allow any locations or filings by whites on the lands | 
surveyed—whatever they may be. Your office order, by telegram of 
same date, directed the surveyor-general to survey lands “in Tongue 
river valley between three south and eight south;” the Indian agent 


-_ at Ton oue river agency recommended the wiihdrawal of lands “from 


the mouth of Stebbin’s creek to the mouth of Hanging Woman’s” | 
— ereek,. An. examination of the map of the Tongue river valley shows | 
that the recommendation of the Indian agent, and the instructions of — 
your office to the surveyor-general, do not cover precisely the same — 
land. Stebbin’s creek enters Tongue river about two miles north of | 
the north line of Sec. 3; Hanging Woman’s creek enters the same 
river about sixteen miles north of the south line of See. 8. 
~The order of your office, dated October 25, 1886, wichurawine lands 
in the Tongue River Valley, followed substantially the suggestion of 
the Indian agent; it withdrew lands on the east side of the river, from — 
- the mouth of Stebbin’s creek to the mouth of Hanging Woman’s creeks 
and on the west side from the mouth of Stebbin’s creek to the mouth 
of Cook creek—a distance about two miles less. In other words, your 
- office, in interpreting and carrying into effect the departmental or der 
of June 22, 1886, found that its direction to reserve from settlement — 
and entry a “sufficient quantity” of land to enable the Department to: 
locate the Indians in the vicinity upon Indian homesteads, could be 
earried out by withdrawing a somewhat less quantity of land than had 
been surveyed. 

The question at issue in this case is, whether the entry is invalid © 
because within the limits of the survey ordered and made, although — 
- not embraced in the subsequent order of withdrawal? 

I do not think this position can be maintained. The land enibewed 
in Humphrey’s entry never havitig been withdrawn, said entry should 


remain intact, subject to his compliance with the pro Toney of the 


~ homestead law, 
Your office decision appealed from is therefore rever sed. 


_ ABANDONED MILITARY RESERVATION—ACT OF MAY 1, 1888. 
Fort ASSINIBOINE. | 


The ana faces embraced ; in Fort Assiniboine military reservation, and sabeee 

quently excluded therefrom by executive order, and also included within the . 

‘Indian lands ceded under the agreement ratified by the act of May 1, 1888, are 

- not disposable under the third section of said act, but under the act of July 5, 
1884; as part of an abandoned military: r reservation. 
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| | Seoretary 8 Smith to the Conmiasioner of the General Tina Office, April 3 
(J. 1. A.) a » #26, 1895. | : - (H.W. ©.) 


Tam in ‘eneibe of your office letter of February: 8, 1895, submitting i 
for the consideration of this Department the question as to whether 
the lands excluded from the Fort Assiniboine reservation in Montana . 

are subject to entry under the provisions of the act of May 1, 1888 (25 — 
 Stat., 133), or subject to disposition under the act of July 5, 1884 (23 
»  Stat., 103), providing for the Misacel of apauconed military reserva- 
tiOnSs.. 

‘In accordance with the treaty proclaimed esti 25, 1856: a Stai,, 
657), and the: amendatory act of Apri 15, 1874, (18 Stat. , 28) there Was. | 


set apart and reserved for the use and pieapanion of the Blood, Gros’ | 


Ventres, Blackfeet,-River Crows, Piegan. and other Indians, a large 
quantity of: lands” in the northern pay of the then topeony of Mon- - 
tana, 
- Under the eighth section of the néaty. of 1856, which provided that. 


- the. United States might establish military posts within said reserva-_ 


tion the President on March-2, 1880, upon the ‘request of the Secretary — 
of War, reserved within said reservation ‘certain lands at the post.of 
Fort Assiniboine. The boundaries of said: military’ reservation. were 
more correctly described in the executive order pee Py the Presi. 
‘dent June 16, 1881. an | 
The military reservation - thus denlanen's was’ still in for ce on May 1 ls 


_. 1888, when Congress passed an act: entitled “An Act to ratify aad. : 


: een nie an agreement with the Gros Ventre, Piegan, Blood, Blackfeet, 
‘and River Crow Indians in Montana and for other. purposes.” 

| By the agreement thus confirmed and ratified, the Indians ceded to 
‘the United States their right, title and interest in and to all the lands 
embraced in the reservation,. ereated under the treaty of 1856, outside 7 
“of certain smaller reservations therein described. — " — 
‘The lands. within the military reservation, of. Fort: Assiniboine fell 
“within the ceded country. ° a 
By the third section of the act of May 4 i: 1888, it 1s s provided: 


That lands to which the right of the Indians is extinguished under the foregoing | 


‘agreement are a part of the public domain of the. United States and are open to the: 7 


‘operation of the laws regulating homestead entry, except section twenty-three hun- 
dred and one of the Revised Statutes, and to entry under the town site laws and ° 
- the laws governing the disposal of coal lands, desert lands, and mineral lands; but 

are not open to entry under any other laws regulating the sale or disposal . the © 
_ public domain. 


: Just prior to the ratification of said agreement, to wit, on. April 24., 
. 1888; the Secretary of War recommended to the President a change in 
the houndarics of the military reservation at ‘Fort Assiniboine, pro- ° 
viding for a post reservation, hay reservation and coal field reserva- 
tion, all within the boundaries of the original military reservation, and | 
for the release from reservation of the lands not embr aced within the: . 
12781—voL 20— 27 | ? Ba | 
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reservations therein Genet ibed. This lens was approved oy the Pr es- 


ident on May 2, 1888, being the day following the approval of the act 


‘ratifying and confining the agreement under which said Indians ceded 


' the lands covered by said original military reservation. 


_ It will thus be seen that the original military reservation declared 
in 1880 was reduced by the President’s order of May 2, 1888.- - 
On October 8, 1891, the Secretary of War aecomended! a further - 
reduction of the ‘military reservation reducing the quantity embraced 
in the post reservation, and recommended the discontinuance of the 
hay and coal reservatious. This order was approved by the President ; 
‘October 9, 1891. | | 
Your letter expresses the opinion that ee iis wpon their release 
| from the military reservation became subject to the provisions of the 
third section of the act of May 1, 1888, and therein it is stated that a 
portion of the lands excluded from the original military reservation has 
been surveyed and a few entries—the number of which is not given,. 
~ but which I learn upon inquiry at your office is about tweuty—have 


been permitted to be made of a portion of the lands excluded from the 


military reservation, under the provisions of the act of May 1, 1888, | 
but none of these entries have been permitted to go to patent. | 
From a careful consideration of the matter I am unable to agree with — 
the opinion expressed in your office letter, namely, that these lands upon _ 
release from the military reservation, become subject t He eee eon . 
of the act of May 1, 1888 (supra). 3 
-_ In accordance with the provisions of the treaty with "said Indians, 3 
- under which the original Indian reser vation was established, the Presi- 
dent formally declared a military reservation of a portion of the lands 
within the limits of the Indian reservation. This military reservation | 
was in force at the time Congress ratified the agreement made with the © 


a Indians by which they ceded all the lands originally reserved for their | 
2, betiefit, not embraced in the defined reservations therein provided for. 


- Of the Iands thus ceded the ee reser vation was but a very small 
part. | | 
It may be presumed that Congress was aware of élite existence ofthe — 
. military reservation at the time of the passage of the act of May 1s. 
1888, and it was surely not the intention of Congress that the lan ds ‘bis | 


| Pexorved for military purposes. were > to be ee to a under the a 


| provisions of said act. 

“Tt must therefore be held that the scope of dhe: provisions of the ‘act 
of May 1, 1888, embraced only those lands within the ceded. country | 

that fell without the military reservation. At this time there wasin | 
existence a special law providing for the disposal of lands within aban- — 

~ doned military reservations, namely, the act of July 5, 1884, ‘SUpTA, and 

- it is not to be supposed that Congress intended by its general legisla- 


tion governing the disposal of these ceded lands to repeal the act of 


7 1884,. so far as it a apply. to anys of the lands. then | ea in 
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, ae reservations within the éaded country which: night afarearde . 


be released from reservation. ‘Had it been SO intended the intention oa 
- would have beén more plainly expressed. | 


I am therefore of the opinion that the lands former ie embraced within aa 


the Fort Assiniboine reservation, and subsequently excluded therefrom. 


under the orders just recited, are not subject to the operation of the: 
provisions of the third section of the act of May 1, 1888, but aredis- 


posable only as a POEUCD of an abandoned eae reservation. 


PICKARD v. Corny. : 


a) “Motion for review of departmental econ of Ostober 9 1894, 19 L. : | 
oD, 241, denied by en Smith, ie 26, 1895. 


SOLDIER'S ADDITIONAL HOMESTEAD—CERTIFICATE OF RIGHT. 
J. 8. PILLSBURY ET AL. (ON REVIEW). 


The act of: Marek 3, 1893, authorizing a pur chaser under a soldier's certificate of addi- 
tional right to perfect title by paying the government price ‘of the land, where — 
said certificate is found invalid, is not applicable to a case wherein the certificate _ 
is held under a fraudulent power of attorney, and where an adverse claim thereto - 
is asserted, and exercised, by the soldier in person prior to the location under 

said certificate; nor do the remedial provisions. of the act of August 18, 1894, 
extend to an additi ona] entry thus secured in fraud of the soldier’s right. | 


-Seoretary | Smith to the Commissioner of the General Land Office, April 
ee _ (W. M. B.) 


ie “ipnis: is a motion filed by J.S. Pillsbury ¢ et al. _ transfeiess, for review 
of departmental decision rendered January 31, 1895 (20 L. D., 91), i 


the case of ex parte J. 8, Pillsbury e¢ al. involving soldier’s additional ~ 


Zi homestead entry made by the said J. S. Pillsbury, transferee, on Decem- - 
ber 30, 1892, for the S. fof the SE. 4 and the SW. 4 of the SW. fof - 
See. 35, T, 154 N., R. 26 E. (120 acres), Duluth ‘Minnesota, land district; — 


said entry having been made under and by virtue of a certificate of : _ 


| right, issued in the name of Sanders P. Perry, but fraudulently obtained. 
7 Respecting motions for review, amended Rule 114 of Practice io L. 
-D., 473), provides that— : | | , | 
‘Each motion must state concisely and specifically, without arguments the ground 
upen which it is based. : | 
The motion before me makes a material departure from the late - 
and essential requirements of that portion of the ruleas above quoted, 
in this, that it relates at length certain alleged facts of record in the - 
case, the material portion of which was passed on in the departmental 


So decision above referred to, and makes an argument thereon as grounds 


_ for the motion, instead of merely stating, under the mandatory pro-_ 
vision of said rule, “concisely and - specifically, without. argument, the 
ground upon which it is based.” | - 
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| There are other and more essential reasons s than that ipeuea sbove, 
eae however, why this motion should not be entertained. 


The only material allegations of. reversible error assigned | are as 


-. follows: 
—1.—In holding, § in effect, that J. g, Pillsbury, who had re in open ackey | 


for a valuable consideration, the additional homestead certificate issued by the 


Commissioner of the General Land Office to Sanders P, Perry, with the belief that — 


the said certificate and the papers accompanying it authorizing its location, and sale 
of the land located with it, were ¢ genuine, was bound to accept 'as true the unsworn 
statement made to him by Sanders P. Perry in December, 1890, that said papers were 
fraudulent and forged, aud were not executed by him, Perry. 
4,—Error in failing to find ‘that aye are entitled to relief ander the act of 
March 8, 1893 (27 Stat., 593) which provides: a 
as That where. soldier's additional homestead entries have been made or initiated 
upon certificate of the Commissiouer of the General Land Office of the right to make 
such entry, and there is no adverse claimant, and such certificate is found erroneous 


. or invalid for any cause, the purchaser dieneunaen on making proof of such pcaase, 


may perfect his title by payment of the government price for the laud.” . | 


5,—LError in giving no effect to the provision of the act of August 18,1894 (Pam- 


phiet Stat., 53d. Cong. 2d. Session, page 397), validating all additional homestead 


. ecrtifioates 7 in the hands of bona fide purehpsers for value, i in the consideration of | 


this case. 


The provision of the: act referred to is embraced in the following 7 


‘specific language—_ 


That all soldier's additional. homestead certificates ee issued under the 
rules.and regulations of the General Land Office, under section twenty-three hundred 
‘and six of the Revised Statutes of the United States, or in pursuance of the decisions 


or instructions of the Secretary of the Interior, of date March tenth, eighteen hundred. 


and seventy- -seven, Or any subsequent decisions or instructions of the Secretary of 


the Interior or the Commissioner of the General Land Office, shall be, and are hereby, 7 | 
declared to be valid, notwithstanding any. attempted sale or transfer thereof; and - 
where such certificates have been or may hereafter be sold or tr ansferred, such sale — 


or transfer shall not be regarded as invalidating the right but the same shall be good 


. anid valid in-the hands of bona fide purchasers for value, and all entries heretofore or 


hereafter made with such certificates by such purchasers ie be approved, and 
patent : shall issue. in the name of the assignees. | 

-There is no force or merit: in the allegation contained in. the. first 
assignment of error, to the effect that the notice and information given 
Pillsbury on December, 1890, by. Perry, respecting the fraudulency of 
the power of attorney by ahick it was proposed to assert his (Perry’s) 
additional right under certificate, should have been under oath. .The 
information as given to ee by oe was sufficient. to ae the 
former on notice. ; 


A hearing was ordered by your Bilge for the purpose of. determining | 
the: validity or fraudulency of the certificate and power of attorney 
claimed by Pillsbury to be genuine, and as the result of such bearing. © 
it was ascertained and held that the certificate of right was legal, but 
that the power of attorney me which entry was made was ee and .. 


fraudulent. 


_ Pillsbury et at. withdrew from said eats! not bein g present in per. 


son at Same, nor represented thereat by eatenney. | 
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No entry was inmae by Artee of author ity contained i in the ee dulent 7 
power of attorney, nor any purchase of the land, entered under the cer-_ 


 tificate of right by Pillsbury, prior to December 30, 1892, thus giving 7 
Pillsbury about two years from date of notice ADecamiber: 1890), to fully  — 


investigate the character of the papers: under which he was claiming ae 
_ Perry testified at the hearing that he had never received any consider- 
ation whatever for the certificate of right held by Pillsbury, or for the _ 
land entered thereunder and purporting to have been. sold by him of 
(Perry) to Pillsbury e¢ al. - 
At appears from the record that Berry ort November 27, 1891, and 


-- more than: one year prior to. the entry at Duluth, Minnesota, under’. 


which Pillsbury e¢ ai. claim, that he (Perry) had fully satisfied and — 
~~ exhausted his soldier's additional right by entry made at eee: : 
Arizona. ©. . , 

- The certificate anger which a soldier most meses makes his addi-. | 


tional entry does not constitute the innate right by virtue of which wee 


such soldier claims the privilege of making said entry, but it merely 


bears evidence of the existence of such right, and if the soldier for 7 


- whose benefit it is issued, and while it is outstanding, makes an entry 
in person, and that entry is allowed by action. of your office, and the | 
said action is affirmed by this. Department, the additional right will be — 


held to have been already satisfied and exhausted, and as invalidating: _ : 


an entry subsequently made through a for ged and fraudulent power: as 
attorney under a legal certificate. 

Pillsbury et al. can claim no relief nnder provision of the oe of 
Mareh’ 3, 1893, above quoted, for the evident purpose and object of such. . 
_ provision was merely to protect entries where ‘there is no adverse 


claimant.” . It is true that there is no adverse claimant for the. particu- tests 


lar land claimed by Pillsbury e¢ al., but there was beyond question and, 
dispute an ‘adverse claimant in the person of Sanders P. Perry to the 


additional’ ‘right which Pillsbury was attempting to assert, through and 


by means of a fraudulent power of attorney, which said additional right 
was exercised.and exhausted by Perry, in person, long before 'suchright _ 
was asserted in making the entry at Duluth on December 30, 1892, _ 

which fact is sufficient to except the entry, male at the date last above 

mentioned, from the operation of. said act of March 3, 1893, _ | 
_. Nor can the transferees obtain relief under. provision of the act of 
August 18, 1894, for it caunot be claimed under the most liberal con- 


struction of that act that Congr ess ever’ contemplated the validating _ } 


and reinstatement of entries made by a fr audulent power of attorney, 
where it is shown that the soldier for whose benefit the certificate of 


_ right was issued, as stated hereinbefore, never received any considera- Me 
_ tion for the same, or for the land entered therewith, and whose. soldier’s 
_ additional right had been exhausted by him in person previous.to entry | 


made under the cer tificate, by another not entitled thereto, by meals 
of .an invalid power of attorney. 7 | | 
For the foregoing reasons the motion is her by denied. 
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COAL LAND ENTRY—ADVERSE CLAIM—¥INAT PROOF. 
~Broap v. Ray. 


A possessory claim under the ue land. act must be maintained ‘and asserted in good. 
' faith, and for the use and benefit of the claimant only, to entitle him to be heard 

in his own right as against the application of another. | 

Final proof and payment on a coal iand claim must be offered within one year after 

| the a! of the time allowed for filing a declaratory statement therefor. 


Secretary Smith to the Commissioner of the General Land Office, April 
87,1895. (PLS) 


The sin of the official : sur irvey of T.31 NE R. 1 ‘By was filed i in n the local 
_ office December 31,1888. 

‘The record sigs that on nosey 20, 1893, Wilmot EK. Broad filed 
coal declaratory statement for the E. 4 of. the SE. 4 4,.the SW. 4 of the | 
SE. 4 of Sec. 7, and the NE. 4 of the NE. 4 4 of Sec. 18, T. 31 NR. 1 £., 
7 Sanita Fe, New Mexico, land district, alleging possession February 15, 


| 1893; that David Ray, on July 18, 1893, tiled coal declaratory statement ? 


_ for the SH. 4 of See. 7,. fa ease and Tange, aneetne, nOnsession 
: July 5, 1893. ; 
On Noveniber 94, 1393, David. Ray filed an application 0 purchase, | 
- which was endorsed as follows—‘‘A pplication filed. Payment tendered — 
‘and suspended. Notice given W. EH. Broad, adverse claimant, to appear 
at this office and show cause why purchase should not be allowed.” 
In pursuance to said nonce au boars: was had before the local. 
| oificers. | | : 
— On April 10, 1594, Broad applied to purchase, eine said ssplication | 
was eaapended: pending decision on case of protest oo the appli- 
cation of: David Ray to purchase. he a : 
Asa result of the hearing the local officers yecommended that David — 
- Ray be allowed to ee the tract. applied for and. that the protest | 
of Broad be disinissed. . 
On appeal your office, by: letter of Sepramber 28, 1894, affirmed the’ 
decision of the local officers, whereupon Broad ‘broseentes this appéal, ; 
alleging error as follows | 





1. The Commissioner erred j in holding th at W.E. Broad failed to anal his proof and 
payment under said D. §. within the time and in the manner required by law. . 
2. The Commissioner erred in holding that plaintiff Broad did not make his proof 
and payment within a year and sixty days fronl his actual Bassoon of ag Pe 

7 in question. 

3. He erred in not: holding that uihotet: said Broad failed to file his D. 8. witht 
sixty days from date of actual possession, yet, having Bled sane before any other 
se adverse interest or right was asserted to the land in question, he had one year from 
the filing of said D. S. within which to make this proof and payment. > 
__. 4, Commissioner erred in holding that defendant Ray ever mace any y legal pay 
a ment or tender of payment for said land. 


| On the ee of. Ray this case has been advanced on the docket 
| and made a | | 
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These entries are cna aioe section 2348 of the Revised Statutes, 
which provides that any person or association of persons qualified who - 
have opened and improved any coal toine aud in actual possession of 
the same shall be entitled to a preference right of entry; section 2349 — 
provides that claims under the preceding section must be presented i in~ 


the proper office “ within sixty days after the date of actual possession _ 2 
and the commencement of actual improvements of the land or filing of. 


declaratory statement; but when the township. plat i is not on file at the 


"date ‘of such impr ovement, filing must be made within’ sixty days from 


the receipt of such plat at the district office;” section. 2350 provides, 
‘sand all persons claiming nuder section 2348 shall be required to prove 
their. respective rights, and pay for the Jands filed upon within one 
| «year from the time prescribed for filing their respective claims.” . 
The real question involved i in this controver sy is as to whether Br oad | 
did not have possession of said lands he applied for, including that - 


a sought by Bay, long prior to the date. of filing his declaratory state. 
7 ment. 


The history of this tract of ne as I aria it =o the testimony is. 
as follows— — . 
One A. C. Hunt, iouetlier with Broad, opened up a seal mine in. the - 
immediate ieinity of this land (whether on the identical tract in con- - 
troversy or not it is not clear), in 1881, The land at that time was | 
unsurveyed; quite a large quantity of the land, including that in con- — 
troversy, was claimed by these parties. The coal mines were operated 
“by Hunt and Broad for a few months. Some two thousand tons were 
shipped therefrom, when they leased the property to one Pascal Craig, 


who operated it for a short time, when these three parties, Broad, . 


Hunt and Craig, transferred their right, title and interest in the prop- 
erty to the Amagre Coal Company. This transfer was made on Sep- 

tember 19,1881. In} November, 1882, the directors of the said Amagre 
Coal Gempany, by resolution, ordered the transter of the property of 
said company to the Monero Coal and Coke Company, a corporation 
organized under the laws of the State of Maine, whose principal officers 
were at Portland, Maine, and Boston, Massachusetts. The testimony 
shows that the land in controversy was included in these transfers; 
also that Broad was a very large stockholder in said company aati! | 
about 1884; that the mines were operated, and that out of the SE. $. 
of the SE. i of said Sec. 7 there were over two hundred thousand eae | 
of coal extracted. It seems that this company sought to get title from 
the government to all their possessions, including the land in contro- 
- versy, but were unable to do so, owing to the. disqualification of one or 
more of the stockholders of said company, it being shown that one, 
at least, of them was EVER in another filing made on other coal 
lands. 

It appears that in 1887 one T. B. Catron, aces of the vee 
| Coal and Coke Company, obtained a {jadgment against ot conipany 
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for something over $14,000. It appears that there was some sort of a 
trade made between Catron and the firm of Broad and Craig by which 
possession of the property was turned over to the latter under this — 
judgment. This was done in January, 1892. It is shown that Broad . 
. and Craig, as a firm, gave their note to Catron for $17,000. It is not 
shown when this note was to become due; at the date of the nears 
it was said, “it has several years yet to run.” — 4 

Broad. olaims that he had a bill of sale executed by Saersn for this 
property, but is not able to state whether it was by him individually 
or as president of the Monero Coal and Coke Company. Catron, in 
his deposition, Bays that he has not sold or. transferred the Property; 
but a : | 
: turned over said property into the iianagement of eee al Craig and W. i. Broad, as 
general manager of the company, with the understanding that the execution which 
I placed in the hands of Broad should be served upon the property, and the same 
sold to satisfy said judgment, and the proceeds thereof would be paid to me on a 
note given to me by said W.E. Broad and Pascal Craig, in payment for the said 
judgment assigned to them and my individual interest in the property. 

‘He further says— , 

‘Ihave not sold ‘or transferred the property. I have, as eters stated, placed the — 
property in the hands of Broad and Craig, in order that they might operate the 
same until it could be sold under the seecntion aforesaid, they to pay the net pro-. 
ceeds of the same to be applied on their note to me for said judgment and in reduction 
of said judgment and of said note. | | 

It is shown by the testimony that the property has never been sold 
under said execution. Broad and Craig, however, took possession of 
the land in controversy in Deceinber, 1892, and operated it as a firm 
until February 15, 1893. | 

It is claimed that Broad then assumed Craig’ S por rtion of the indebt- 
edness, and that the minin g partner ship ceased, the land being claimed. 
by Broad. He leased the same to- ‘Craig, who Gnerited the mine, pay- 
ing Broad a royalty on. the. coal extracted. The most of the coal sold 
from the mine went to a railroad company during the period of this 
— lease, and it is shown that it was all billed and paid for under the name 

of Broad and Craig. The title “ Monero Coal Cempany” was also used. 

during this period. It is uot clear whether it was used entirely in con- 


nection with the store that seems to have been run in connection with ~ 


the mine, or whether it was also used in relation to the mine itself. 
This “company” 1s said to have been regen of Broad, Craig and - 
one Feast. , 

It will thus be seen theit from the earliest history of a on this land 7 


Broad has been prominently connected with it, he at one time owninga 


controlling ‘interest in the stock of the Monero Coal and Coke Com-: 
= pany, but so far as disclosed by the record his interest. in that anid 
- geased in 1884. 3 : 
It is also appar ent that Broad,and his te under one name or 
another, have been for a number of years despoiling the public lands 


o 
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of coal without porchasiag the same from. the ‘government, Their or 
assumed: right, without lawful authority to thus. denudé the public’ - 
domain of its valuable deposit, has been. shifted from one person, or oa: 
company, or partnership,. to another, as it. became convenient for the 


purpose of avoiding a compliance with the law, always keepin gin the — 


_ forefront. the same individuals who have "reaped me profits . of their 


unlawful espionage. 
It will be seen by the Peetinely that. if the Monee Goal: and Coke 


Company ever had any interest in this land, it is still entitled to it, 


notwithstanding the action of its president in attempting to dispose of 
it; and by the admissions of its president, that company is disqualified. 


to enter the same under the law. But be this as it may, I do not think 


the possession of Broad of this land is such a bona fide possession as 


entitles him to be heard to question the purchase of Ray. In the first 
place, it is not clear that he is acting in his own behalf.. On the con- 
trary, lam satisfied that he is not. Again, granting for the sake of _ 

argument that he did have possession, I am disposed to concur'in the . 


decision of your office affirming that of the local office in finding . 


that the inception of his possession was the date when he and his partner. Gain 


took possession on February 15, 1892, and that the law obliged him to offer final’ 


_ proof and payment within one year after the expiration of the time for alee his 
_ declaratory statement, reckoning from said date last mentioned. 7 


Your office judgment is therefore affirmed, 
-. OKLAHOMA TOWN LOT~ABANDONMENT. _ 


BETTS ET AL. v. TOWNLEY. 


~ A-town lot claimant who vacates a lot in obedience to an award made by a citizens — 
committee can not be held by such action 40 have voluntarily abandoned his. oan 


. elaim to said lot. 


2 inooreiaes y Smith to the Commissioner of die General andl. Office, Apa a 


ee 27, 1895. a re (GB. G) 
J have this tay oanined the case of H. R Betts and Frank Harrah 


‘against GC. 8. Townley, on appeal of Harrah from your office decision of 


March 3, 1894, awarding to said Townley 1 lot i, block 33, in Oklahoma 


City, Oklahoma Territory. | 


- This case as originally presented, awolvad: a. uein of priority of 
settlement hetween the said H. F. Betts, Frank Harrah and one D, E. 


_ Murphy, the said C, S. Townley claiming the lot in ibontreversy, by 


virtue of purchasé from. Murphy. 

There being three claimants for said lot, anda contest being initiated, 
after a hearing duly and regularly had, the townsite board No. 2 of | 
Oklahoma, found that U. S. Townley is, and was at the time the legal. 


_ title vested in said board, the legal oceupant of said lot, and is, there- | 
fore, entitled: to a deed. . 
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‘On appeal your aie affirmed the decision of the townsita: board, Pace 


aeaenea the application of Townley for a deed, and Tee the Z ; 


_.-/ respective applications of Betts and Harrah. 


- Betts has assigned and relinquished all of his alleged prior aent and- 
interest in the lot. to. Harrah, and 1 the contest is now between Harrah . 


and: Townley. 


- It appears that Betts , Harrah: and: Murphy © came to Olisnona City . | 
7 on the north- bound train from Purcell, on the 22d day. of. =o 1889, 5 te 
which train reached. Oklahoma at 2 2. 10; P. M., Sof. that day. <= 


Betts and Harr ah, each in his. own behalf, oa Murphy ir in “Delhait of a 7 


7 Townley, state that they went On- the lot i In litigation immediately after | | 


2,10 o'clock of that day, and each drove stakes and performed some | 


other acts indicative of their respective intentions to claim the same. 
The most peculiar phase of: the testimony: here appears. Each par ty 

states that he was first on the lot, and that he. did not see. either. of the - 
others ther eon for some time afterwards. Betts and Harr ah both state 
that Mur phy never did locate or perform any acts of: propr ietorship on 
the lot until after the same was awarded to him by a. citizens commit-— 
tee, but that his tent and stakes were on ground that was afterwards 
appropriated for a street. a 
, It does not appear that either the townsite bond: or your office. has — 
passed directly on. the question of priority of settlement. 

The townsite board found “that H. F. Betts and Frank Harrah 
never per tected any settlement on said lot, nor did other-act amount- 
ing to legal occupancy, sufficiently sontinnons and. permanent, in ‘char- 
acter to warrant a finding in favor of either of them.” 

Your office held that there were “serious doubts whether Betts or © 
Harrah, or either of them, was the first. occupant of said lot, but if 
they, or either of them, had a right to said lot, that right was aban- 
doned after the committee made its award in favor of Murphy.” 
_. Leaving the question of prior settlement, it becomes necessary to 
notice the question that controlled both the townsite board and. ‘your 
office in the conclusion reached herein. | : 
It is in evidence that immediately after the opening up of the Terri- | 
tory, a provisional government was formed for the government of Okla- _ 
 homa City, and a citizens’ committee of fourteen members was appointed — 
to adjust matters between conflicting lot claimants. While this com- 
mittee heard proof, and was not altogether arbitrary in its decisions, it 
was the outgrowth of the emergency. of the hour, and was without any | 


express warrant of law. 


It is clear, however, that while the board had no > legal ecines ity to | 


determine these controversies, it had the actual power behind it, ue - ) 


ported by public sentiment, to enforce its decisions. 7 
Murphy was a member:of the board, and when said board went’ « on 


the lot in controversy and called for the owner, Murphy claimed it, and | 
= while he aid not participate in making the award to himself, the com- 77 
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3 mittee hurriedly awarded the lot. to. ‘hin The avidende: as ; to: wine | 


| ; any. protest against such award was made at the time by either Betts. a 


or Llarrah, is conflicting. It is clear that they were both on the lot at 


that time, and it is altogether probable that they did protest, butit was s s 
either ignored by the committee, or was not heard, on account of the _ 


noise and great confusion, it appearing that five hundred to eight-hun-- 
dred people were following the committee from lot to lot, and that. 


- Murphy’s proof was heard, at heard at all, amid gr eat confusion, and a a 
according to the testimony of Mr. Blackburn, a member of the com-.— 


"mittee, adjusted the ownership of the lot in ee than three minutes. ; 
After. the award was made, Betts and Harrah vacated -the lot, in _ 
-. obedience to the mandate of the committee, and, as they allege, ane: : 

- protest and an assertion of ownership,:coupled with a declaration that 


they would contest for their rights before the proper tribunal. There = 2s 
is no evidence that personal violence was. threatened against either of — . 


— them to prevent them, or either of them remaining on the lot, and for 


this reason it is urged that each of them voluntarily abandoned thelot. 


| after the action of said committee, and acquiesced in the award of the © 
lot to Murphy, and your office holds that. their leaving the premises, 
under the circumstances, was such an act of abandonment as worked | a 


forfeiture of any right that either of them may have acquir ed. by reason ~ - 


of settlement, or staking the same. In this conclusion I do not concur. 
Betts and Harrah, in submitting to the dictation of the committee, 
but acted the part of prudent men and good citizens. It is in evidence 
_ that in other cases, where defeated claimants refused to abide the _ 
decision of the committee, that forcé was used, and it is.a reasonable * 
presumption that Betts and Harrah would ene been forcibly ejected 


from the lot, and perhaps arrested for violation of a city ordinance, if > 


| they had attempted to remain thereon. : i; te appears froin the, evidence 
that Harrah was told by Murphy that he, Harrah, must get off the lot, 
or he would throw his tent off. | 
‘Harrah told Murphy that although the committee had decided in. = 


his, Murphy’s, favor, that he, Harrah, intended to hold the lot any way; 


and it further appears. that the following notice. was inserted in the 
Evening Gazette, a daily paper published in Oklahoma City, issue of ~ 
May 22,.1890,-in line with Harral’s previously avowed iutention to — 
prosecitte his claim for the pr operty. Said notice. is in words and. fig- " 


| ures a as foliows: | 
3 Notice. 


me All persons are warned. against purchasing lot 1, block 33, Oklahoma City,as I~ 

Was the first occupant of-said lot, and t intend to eet up. claim to the same before the ne 

Townsite Commissioners. i ae? a wo 
7 | | | , . PRANK Haran. | 

| This) notice | is” ‘impotent, cousloereds as a notice to Murphy’ S vendee, : 

~ Townley, for. the reason that it was subsequent to the purchase, but it — 
1s evidence of a continuing intention to Prone gae his net to the 


| prope: we: 
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| Asa question of law, no ¥ notice to iowniey was necessary. “is could: 
| take no better right than was vested i in his vendor, Murphy. The Le 2 

tion then recurs to that of prior occupancy. Ve “3 
On this question the evidence is so cueatietadtony and calcu os 
that I have been unable to reach a conclusion with any degree of cer- 
tainty, and inasmuch as neither your office nor the local officers have: 
rendered an opinion thereon, I have to remand the case with directions 
that a hearing be ordered on this issue. : 
Betts is no longer in the case, but Harrah will be permitted to show’ 
the prior occupancy of Betts, for the reason that he succeeds, by virtue 
of the aforesaid relinquishment and assigument, to whatever right of 
occupancy Betts had. | : 
The judgment. appealed from 18 reversed, and the cause is remanded 
for proceonee consistent with this opinion. | | 


; UMATILLA LANDS—ADDITIONAL. ‘ENTRY—CONVEYAN CE. 
- Cozsr TOWNSEND. 7 


7 The right to make an additional entry of Umatilla fends conferred by section. 2, act 

of March 3, 1885, upon persons whose claims were made fractional by the 
boundary line of said. reservation crossing, ae panty may es exercised by the’ 
widow of a deceased homesteader. . 

Where a homesteader immediately prior to his ‘ica th conveys his interest in the 
homestead tract to his wife, as his widow, and for the purpose of. avoiding 
the expense that would otherwise attend the settlement of his estate, the instru- 
ment so executed, and for such purpose, though in form a deed, must beregarded ~ 
as testamentary | in character. 


| Seoretary y Smith to the Wemmavone: of the General, Land Office, A prit 
} (87,1895. 2 (SLB) 


On March 31, 1891, Cozbi Townsend, widow of J satan VD. Townsend, 
proceeding cater section 2, act of March 83, 1885 (23 Stat., 341), made : 
cash entry No. 11 of certain “Umatilla lands,” La Grande, Oregon, 
‘land district,-as follows—lots 5 and 11, Sec. 1; lot 1, Sec. 2; lots 1 and 
2, Sec. 12; and lot 1, Sec. 11, T. 2 N., BR. 32 E., containing 147.64 acres, 
claiming said entry as additional to the homestead entry No. 245 made 
by her husband, Joshua D. Townsend January 22, 1870. 
By your office letter ““C” of September 5, 1872, the entry of Joshua 
-D. Townsend was suspended,. because the lands embraced therein, 
except lot 6, Sec. 1, Dp, oN 4 BR. 32 By were within the limits of the 

Umatilla neapeya ow: en . 

The final proof of Joshua D. Townsend for aid lot 6, See. 1, made | 
June 29, 1876, and the issuance of final certificate No. 294, for amid lot 
on said date: was held to be a waiver of his claim to the remaining tracts’ 
embraced in his entry, aS the law then stood, and patent for oe lot 6 
a was: ‘issued neta 15, (187 6. : : 
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J esha’ D. Town send died in 1882 , after pein. be deed. conveyed the 


"tract embraced therein to his wife, for the purpose of avoiding the eee 


: “necessity of a will, and of saving. to his estate the expense of adminis- “2 
tration. The additional entry of his widow, here involved, embraces 


the tracts included in her husband’s original homestead entry, except | 


-certain portions thereof included. in the grant to the town of nonon 
‘in lieu of which other tracts were selected. 


Your office, by its decision of December 6, 1893, held Mrs. Townsends * “3 


cash entry No. 11 for cancellation, on che. ground, substantially, that 
the right of additional entry eontemed by section 2 of the act of March © 
33 1885, supra, 18 a personal one that, can be exer eee by the entrymat 
only. 


_ Mrs. Townsend appeals to this Department, alleging in substance 7 


: that your office erred in holding that the widow or legal representative - a : 
of an entryman could not make the additional entry provided for by 


section 2 of the act of March 3, 1885, supra, and in holding that the © 


‘rule declared in the Englebright case (16 L. aa 350), conérolled. in. the a 7 


‘ease at bar. ) 
| The question pre esented involves a construction of secuiti 2 of the act 
of March 3, 1885, supra. 
That section, or the first: proviso thereof which is the » portion in » point 
here, is as follows— 7 | 


- Provided, ‘That persons who settled upon or acquired title ition the pre- eniptiol 
or homestead laws of the United ‘States to fractional subdivisions of lands adjacert: 
to the lines of. said reservation, as now and heretofore existing, and at the time of 
. the sale herein provided for, are residing: on such fractions and have been unable to - 
-‘gecure the full benefits of en laws by reason that the lands settled upon were made 
fractional by the boundary line of said reservation crossing such subdivision, shall 
have a right, at any time after: advertisement and before sale at public anction, to. _ 
purchase at their appraised value, so much ‘of said lands as shall, with the fractional — 
_ lands already settled upon, make the aggregate one hundred and sixty acres,and no ~ 


additional residence shall be reqnired of such settler, but-he shall take and subscribe fo 


‘the oath required of other purchasers at the time purchase. 
Unquestionably the statute under ‘consideration is a areaiel one, 
and should be liberally construed. And in the construction of remedial 


. statutes three things are always to be considered in order to ascertain: & 
the legislative intent, viz: “the old law, the mischief and the remedy.” | 


(Sutherland on Statutory Construction, sec. 409.) In the case of this 


‘ statute, the “old law” was the homestead and. pre-emption laws, the 


policy of which is to allow all qualified settlers and entrymen one hun- — 


dred and sixty acres of the public domain, subject to compliance with _ . . 
their provisions. “The mischief” was that a large number of entrymen — _ 


‘and claimants, without fault on their part, found their entries or pre- 
emption claims made fractional by the boundary line of the Umatilla — 
| Indian reservation, and to the extent that their claims or entries lay — 
within the limits of said reservation, they found themselves short of | 
- ‘the quantity of land allowed them ‘by the homestead and pre-emption 
7 laws. “The remedy” intended by the act in question was to furnish a 
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means ‘by which. ‘the deficiency in. rani factiowal: ‘elaine: and eattios 


es ‘might be made good, by an additional entry of a sufficient quantity of 


‘land, which, with the quantity embraced in the original claim or omy 


| would swell the whole to one hundred and sixty acres. 


If the conclusion above reached as to the legislative intent be cor- 
rect, it follows that a denial to the widow of-an origina] entryman or - 
‘claimant of the right to make such additional entry, would, in many 

instances, defeat the purpose of the act. - 

'. The acts of March 3, 1879 (20 Stat.,.472), and July 1, 1879 (21 Stat., 
46), were of similar paenoe to the one: under panaidenation: They 
provided that— : . cae 7 
‘any person who has under existing on taken: a , homestead on any even - section 
within the limits of any railroad. . 0. + - Jand grant, ‘and who by existing laws 


shall have been restricted to eighty acres, may euter, under the homestead Jaws an . 
additional eighty acres adjoining the land embraced in his: original entry, if auch 


ee additional land be subject to entry. 


| It will be observed. that. the language snee wiloted is: not’ more 
restrictive than is that of the act in question. It apparently limits the 
Tight. to make the additional homestead entry of eighty acres to the. 
homestead entryman alone, yet this Department has held that the right 
to make an additional homestead entry under the acts above referred. 
to can be made by. the widow of the original entryman, (General. Oir- 
cular, 1892, page. 25; Anna Anderson, 1 L. D., 24; see also case of 


: ‘William: C.: Pascoe, 1 in D., 50, construing the wet of June 15, 1880.) _ 


Lam of the opinion that ane rule of construction applied to the: acts | 
| of March 3 and July 1, 1879, applies with equal force to the act under | 
consideration, and that the tingnaee of said act that “ persons who set- 


— tled upon and acquired title under the pre- -emption or homestead laws” : 


maybe construed to include the widow of a homestead entryman. I 
am confirmed in that opinion in view of the fact that under the home- 
stead law the widow of a deceased entryman stands first in the line of 
succession (Peter Kackman, 1L. D., 76), and the homestead right can- 
not be devised away from the widow (General Circular of 1892, page 12), 
- and that analogous legislation on the part of Congress has been con- 
strued to include the widow of a deceased entryman. . | 
.. The case of Carrie A. Englebright (16 L. D., 35), construed a differ- 
7 ent statute, and was based on facts of a different character. , 
But the suggestion presents itself at this juncture, that by reason of 
the deed executed by her husband prior to his death, (to the original © 
homestead) the rights of Mrs. Townsend in the premises are those of a 
purchaser only, and that as such her rights are no gréater than would 
be those of any other purchaser, which, under the actin question, 
would be none at all. 7 , , 
Accompanying her application to purchase 2 Mrs. Townsend filed an 
| affidavit setting forth all the facts relative to said. original ey as 
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n herein. detailed, and concerning the execution of said deed. she swears s 
a8 follows: | | of oy | oe oe: : ; 
Thai on the 18th aus of June, 1882, my. > said husband, while we were residing o on 


paid land, died; that immediately prior to his death he cony eyed his interest in said’ : | 
land to me as: his widow; that’said deed and conveyance was not made for any val-. 


uable consideration, but. was only made in lieu of a will, and for the. purpose | of : 


‘ avoiding any litigation Or: expense in settling up his estate. 


This instrument executed without any valuable consideration, i imime- _ 


diately prior to the: maker’s death, and to his wife, not as such, but to | 


7 her as his widow, conveys no recone estate, but shows that. the title — 
-was to vest in his widow, which could only occur after his death, and a, 
clearly “discloses the intention of the maker respecting the ‘posthu- as 


mous destination of his property,” and that appearing, the instrument 


is testamentary in character, whatever its form, or the title he may ae 
have given it.. (Jarman on Wills, Vol. 1, page 18). | i 


_ In the case of Lartor v. Lartor (39 Miss, , 760), an instrument, in form ee 
a deed, which purported to convey the males property to his wife 
during her widowhood, was held to be a will, and I cite that case, not 
.only as a controlling authority on the question under consideration, | 


but as being strikingly similar to the case at bar, in the facts anid - 


arguments therein presented tothe court. (See. also Redfield on aa : oS 


- ‘Vol.1, page 174, par. 11; Id.; page 189, par. 20.) 


Without multiplying Tefarences to authotity, it is clear to my or oe 


‘that. the instrument: executed by the husband of Mrs. Townsend prior. 
-to his death, though in form a deed, was intended by him not to take | 


'. effect until after his death, and hence was in. fact and legal effect a will. ees 


_.. Therefore Mrs. Townsend’s rights in the premises are not those of a vey 


purchaser, but of a widow and devisee of the original entryman, and — _ 


as Such sheis entitled to purchase t the tract i in questions: (General Cir- 
cular, 1892; page 25.) ~ | 


‘Some doubt. may: be anientaived as to the sufficiency of Mrs. Town- .. . 


sends evidence alone, to establish the character of said so-called. deed. x 


But in a case of this kind, where the only parties in interest are the 
applicant and the eovernment, where the evidence is not disputed, and 


_ good faith is apparent, a strict application of the rules of evidence, as 

in a trial court, is not demanded. “Hence I am of the opinion that the © | 
en io parte showing made by Mrs. Townsend is sufficient. —— 

Your office decision is. reversed, and cash eny No. 11 of Mrs. Town. 


- gend is held intact. | 


ABZ ania “RELATING. TO sacra LANDS. — 


INDIAN LANDS—EXTENSION or TIME FOR PAYMENT. = 
Insrrvertons, 


“DEPARTMENT OF THE INTERIOR, 
| | GENERAL. LAND. OFFICE, 
> uae tee | Washington, April 16, 1895. 
REGISTER AND RecrvEr, | es ge 
i | ONeill, Nebraska, 
GENTLEMEN: Your attention is called to the provisions of the aah of 
‘March 2, 1895 (Public No. (121), which are as follows: 


That the homestead settlers on the Absentee Shawnee, Pottawatomie and Chey- 


enne and Arapahoe Indian lands in Oklahoma: Territory be, and they are hereby,” 
granted an extension of one year within which to make the first payment provided | — 


for in ‘section sixteen of the act of Congress approved March third, eighteen hun- 
: dred and ninety-one, entitled, “An Act making appropriations for the current and 


conting ent expenses of the Indian Department and for fulfilling treaty stipulations - 


‘with various Indian tribes for the: year ending June thirtieth, eighteen hundred and 


‘ninety-two, ‘and for other purposes,” and such payment may be made‘at any time 


within five. years from the date of the entry of such lands. . And that the like exten- 


sion of one year on the first payment reqttired to. be ‘made, when payable in install- 
ments, is hereby granted to all homestead settlers on and purchasers of all ceded © 
“Indian reservations in the States of North Dakota, South Dakote, oe os 

and Idaho. : : 


In view of this legislation, the first installment of the pabcuaee: 


“money for Omaha Indian lands will noé be due until December 1, 1895. 


- ‘The second and third installments will be due in one and two years 
‘thereafter, as. the extension of time for the first payment necessarily 
carries with it an extension of one year beyond the time fixed for the - 


‘second and third payments by the act of August 19, 1890 (26 Stat., 329). 


The interest’ on the deferred payments, however, must. be pad 


annually as heretofore 


Very respectfully, . | 
7 - 8 Ww. Lawormux, 


er "Commissioner. 
Approved, | 
HOKE SMITH, © 
Secretary. 


SECOND HOMESTEAD—ACT Or DECEMBER 20, acne 
CrrouLaR. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, - 
| ; _ “Washing gton, D. C., March 28, 1895. 
REGISTERS AND RECEIVERS, | 
United States District Land Offices. 


GENTLEMEN: Your attention is called to the provision ‘of an. act. of 
Congress approved December 29, 1894, entitled “An. act to amend sec- — 
tion 3 of an act to withdraw certain public lands from private entry, 


oe 
L 
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and for other purposes, approved March secoud, eighteen inuidned and 
. elghty-nine.” Section 3 of the act of Mareh 25 1889 (25 Stats., el | 


_ reads as follows: 


That whenever it shall-be made to appear to the register and receiver of any pub- 
lic land office, under such regulations as the Secretary of the Interior may prescribe, . 
that any settler upon the neue oat under existing law is unable, by reason of 
a total or partial destruction or failure of Crops, sickness, or other unavoidable cas-. 


ualty, to secure a support for himself, herself, or those dependent upon him or her | | 


 adpon the lands settled upon, then such register anc receiver may grant to such settler 
a leave of absence from the claim upon which he or she has filed for a period not 
exceeding one year at any one time, aud such settler so etanted leave of absence 
shall forfeit no rights by reason of such absence:. Provided, That the time of such 
actual absence shall not be deducted from the actual residence required by law. | 
And. the. provision added thereto by the amendatory act is as 
- follows: (2 2 a 8 : 
‘That if any such settler has heretefore forfeited his or her entry for any of said rea- 
sons, such person shall be permitted to make entry of not to exceed a quarter.section 
_ on any public land subject to entry under the homestead law, and to perfect title to 
the same under the same conditions in every respect as if he had not Hades the former 
entry. | 
No party will be entitled to make. a second entry ander ‘this act, 
unless his former entry is cancelled for any of the causes named, arelie 
before December 29, 1894. : 
_ The applicant for such permission to make second entry will be 
required to file in the district land office having jurisdiction over the 
land he desires to enter, an application for a specific tract of land, and 


 tosubmit testimony to consist of his own affidavit, corroborated by the 


affidavits of disinterested witnesses, executed before the register or 


- receiver or some-officer in the land district using a seal and authorized 


to administer oaths, setting forth in detail the facts on which he relies 
to support his application, and which must be sufficient to satisfy the 
register and receiver, who are enjoined.to exercise their best and most 
careful judgment in the matter, that his former entry was in fact for- 
feited by reason of his inability, caused by a total or partial destruction 
or failure of crops, sickness, or other unavoidable casualty, to secure a 
support for himself or those apes upon him, upon the land cover : 
upon. 

The facts to be shown embrace the following , VIZ: 7 

1. The character and date of the entry, date of establishing residence 
upon the land, and what eu eroements were made thereon Dy the: 
applicant. | . 

2. How much land was cultivated by the epplicant and for what 
period of time. | | 
' 3, In case of failure. or injury e crop, what crops failed or were 
injured or destroyed, to what extent, and. the cause thereof. | 
_ 4, In case of sickness, what disease or injury, and to what extent the — 
claimant was thereby prevented from continuing upon the land, and if. 
. practicable a certificate from a reliable physician should be furnished. 
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- 5, In case of “other unavoidable casualty,” the character, cause, and: 
7 extent of such casualty, and its effect upon the land or the claimant. 


6. In each case fall particulars upon which meee action may be - 


based by the register and receiver. 
‘The foregoing is intended to indicate what facts should be gat forth - 
in the required affidavits, leaving with the register and receiver of the 
several district offices, the duty of making nee of the law to the 
particular cases presented. | 
If the showing made by any party in support of the ‘@oplication 
under said act is satisfactory to you, you will allow nee to make entry _ 
as in other cases. 
Very respectfully, Cs | 
S. W. LAMOREUX, 
Commissioner. 
Approved: | Oo 
HOKE SMITH, 
- Seoretar Yi 


ALASKA-SALE OF PUBLIC LANDS. 
INSTRUCTIONS. 


The provisions of section 12, act of March 3, 1891, with respect to the sale of public 
land in the Territory of Alaska, should be construed to mean that Congress. 
intended to permit persons or corporations to purchase only so much ,land as: 
is occupied, that is, actually used for trade or manufactures, but in no case to 

_ exceed one hundred and sixty acres. : 


The language in said act “to be taken as hear as practicable in a square form” 
should be construed to mean that the land actually used for trade or manufac- © 
tures should be laid off as nearly as practicable iu square form, but so taken as 
not to interfere with the occupancy for trade or manufactures of any other 

qualified person or pao: 


Seoretary Smith to the Commissioner of the General Lana Office, May 4, = 
1895, . 


You ask that I shall construe, for the guidance of your office, section. 
twelve of the act approved March 3, 1891 (26 Stat., 1095). _ 

The section of the act in question provides for the sale of public — 
lands in. the territory of Alaska to qualified natural persons and cor- 
porations who may occupy the same for the “purpose of trades or. 
“Inanufactures.” - : 

The exact question presented is: Will each person, or notes be 
permitted to buy as much as one hundred and sixty acres of land, or 
will the extent of each purchase. be limited to the land actually 0 occu- 
pied for trade or manufacture?: 

The question is by no means free from doubt, but after a ‘onetil con- 
sideration I have reached the following conclusion: The intention of 
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Congress was to permit a person or a corporation, to purchase only SO 
- much land as is occupied, that is, actually used, for trade or manufac- 
ture, but in no case to exceed one hundred and arty acres, 

The language in the act, “to be taken as near as practicable i in a. 
square form,” should be construed to mean that the land occupied— 
that is, actually used—for trade or manufacture should be laid off, as. 
nearly as practicable, in square form, but so taken as not. to interfere 
_ with the occupancy for trade or manufacture of any other ee a 
person or corporation. 


As there are persons in the territory occupying ade for various. _ 


business purposes and the land so occupied varies in extent and form - 

according to the particular business, or manner of conducting such 

- business, the quantity of land to be taken, as well as the form thereof, . 
must be determined by the facts of each case. | 


DISTRICT OF COLUMBIA—REGULATIONS OF MARCH 81, are 
AMENDED. 


ORDER. | 


DEPARTMENT OF THE INTERIOR, | 
7 7 Washington, May 9, 1895. 

Paragraph A of the regulations jasued by this Department March 
31, 1894, 18 L. D., 285, for carrying into effect a joint resolution of | 
Gonsréss apondved Webruaty 16, 1839, “directing the manner in which 
- certain laws of the District of Columbia shall be executed,” which. 
reads “The Principal Clerk of Surveys of the General Land Office, is" 
appointed Examiner General, and will discharge the duties appertain- 
ing to said office,” is hereby so amended as to read “The Chief of ~ 
- Division of Public Surveys of the General. Land Office is appointed . - 
Examiner General, and will discharge the duties appertaining to pa | 


office.” 
‘HoxE Sura, 


Pennie 


YANKTON INDIAN LANDS OPENED TO SETTLEMENT. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., id AT 16955. 

REGISTER AND > RECEIVER, | ; - | 

| Matehelt, South Dakota. 

GENTLEMEN: I age to call your attention to the prsomMaOn of 
the President, dated May 16, 1895, together’ with the schedule of lands, 
copies of which are hereto attached, * by which the lands described i in. 


* Schedule not included herein. 
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| that seheduié will be opened: to nett aden: the statutory provi- ? 
sions therein recited, at and after the hour of 12 o'clock, noon, central 
| standard time, of the twenty-first day of May, 1895, being certain tracts. 
embraced in the cession of the Yankton tribe of Sioux. Indians, by 
agreement ratified and confirmed by the twelfth section of the'act of — 
| Con gress approved August: 15, 1894 (26 Stats., pages 314 to 319), 
. You will observe that it is stipulated 1 in Article 10 of the agreement: Siok 
referred to that— | 


| Any religious society, or other organization now occupying ‘mden proper. anthony 
for religious or educational work among the Indians any of the land under this. 
agreement ceded to the United States, shall have the right for two years from the 
_ date of the ratification of this agreement within which to purchase the Iand so. 
occupied at a valuation fixed by the Secretary of the Interior, which shall not be- 
less than the average: price pase to the Indians for these surplus lands. | 


You will at the proper time be furnished with a. copy of a * Schedule a 


showing lands reserved for religious organizations, school and Agency . 
purposes, etc., on the Yankton Reservation in South Dakota”. 

Any religious society or other organization applying to ee ; 
- Jands under said Article 10 imust make proof, after six weeks publica- _ 
tion, of its occupancy of such lands on December 31, 1892, the date of 
the agreement, and pay: for the same at the rate of $3. 80 per acre,. 
within two years from the date of the act ratifying the agreement. | 

With regard to the lands described in the schedule, you will observe 
that the act referred to provides— 


- That the lands by said agreement ceded to the United States shall, upon en 
. lamation by the President, be opened to settlement, and shall be subj ect to disposal. | 


only under the homestead and town-site laws of the United States, excepting the 


sixteenth and thirty-sixth sections in each Con eressional township, which shall be 
reserved for common school purposes and be subject to the laws of the State of” 
South Dakota: Provided, That each settler on said lands. shall, in addition to- 

the. fees provided by law pay to the United States for the land so taken by him | 
the sum of three dollars and seventy-five. cents per. acre, of which sum he shall : 
pay fifty cents at the time of making -his original entry and the balance before: . 
making final proof and receiving a sertineate of final entry; but the rights of 
honorably discharged Union soldiers and sailors, as defined and described in sec-. 
tions twenty-three hundred and four and twenty-three hundred and five of the- | 

Revised Statutes. of the United States, shall not be abridged except as to the sum. - 
— to be paid as aforesaid. | | 
That the Secretary of the Interior, upon proper siete and seieentan bein g fur-- 


= nished, is hereby authorized to issue patents to Charles Picotte and Felix Brunot,. 


and W. T. Selwyn, United States interpreters, for not to exceed one acre of land aon ‘i 


so. as to embrace their houses near the agency buildings upon said reservation, but: | * 


not to embrace any buildings owned by the government, upon the pay ment: by each - 
of said persons of the sum of three dollars and seventy-five cents. . 
- That every person who shall sell or give away any intoxicating liquors or other: . 
intoxicants upon any of the lands by said agreement ceded, or upon any of the lands. 
_ included in the Yankton Sioux Indian Reservation as created by the treaty of April | 
| nineteenth, eighteen hundred and fifty-eight, shall be punishable by imprisonment. -_ 
for not more than two years and by a fine of not more than three hundred dollars, 
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| ‘Bach applicant to enter any - of these ee as a homestead must have | 
the qualifications required of any applicant for homestead entry under 
- existing law. He must pay for the land entered at the time of making 
his original entry the sum of fifty cents per acre and at the time of mak- 
ing proof, whether under Sec. 2291 or 2301 RB. 8., the further sum of 

_ $3.25 per acre in’ addition to the fees now requir ad by law. No final 
-gommission will be collected where the party submits proof under Sec. 
2301 B.S. and the commissions in the original entry and in final entry 
under Sec. 2291 R. S., will be computed 'at the rate of $1.25 per acre, 


the ordinary minimum price of public lands under the general provisions 


of section 2357 U. S. R.'S. (See sections 2238 and 2290 U. S. RB. 8.) 7 
_It.is stipulated by Article 8 of the agreement that the ceded lands © 
shall be disposed of “to actual and bona fide settlers only”, while the — 
act ratifying the agreement provides that ‘the rights of honorably dis-. 
charged Union soldiers and sailors, as defined and described in sections 
2304 and. 2305 of the Revised Statutes of the United States, shall not be 
abridged”. No mention is made of sections 2306 and 2307 of the Revised — 
Statutes, under which soldiers and sailors, their widows and orphan 
children are permitted, with regard to the public lands generally, to 
make additional entries, in certain cases, free from the requirement of | 
actual settlement on the entered tract (see pages 23 and 24 of the Gen- 


eral Circular of February ( 6,1892). It is therefore, held that additional — | 


entries cannot be made for these lands under said sections 2306 and 
- 2307, unless the party-claiming will, in addition to the proof required 
on pages 23 and 24 of said cisenlan aH make affidavit that the entry 1s © 
made for actual settlement and cultivation according to section 2291, - 
as modified by sections 2301, 2304 and 2305 of the Revised Statutes, and — 
_ the prescribed proof of compliance therewith will be required to be pro-. 


duced, and the additional payment will be ees to be made before —- 


‘the issue of the final certificate. - 


-'‘Town-site entries will be made for said lands i in accordance with the ; 


| ener laws applicable thereto ire Circular of July 9, 1886, 5 L. D., 
265). | 


In addition to the usual or iginal homestead receipt ore 4-137) for the i 


fee and commissions, you will issue a receipt of form 4~140a for the pur- 
chase money paid when the original entry is made, and when the final 
payment is made, you will issue a receipt of like form in addition to the . 
_ final homestead receipt (form 4~140) for the final commissions, except in 
eases where the party makes proof under Sec. 2301 R. S. when no final 
commissions will be collected and therefore, only one form. of es | 
(4-140a) will be issued. | 
You will report the purchase money in all cases upot your eaeens 
cash abstracts, but, except when proof is made under Sec, 2301 KR. 8., 
no cash certificate will be issued. In all other respects you will use. he | 
ordinary homestead and town- site blanks in connection with the entry 
of these lands, continuing your regular series of numbers, but indicat- 
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: ing upon the entry papers and yet Abie that the entri ies 3 for these lands 
‘are made under the act of August 15, 1894, Sec. 12. | | 
~ Should any of the parties nained in the second paragraph of the por- - 
tion of the act quoted, file applications in your office for the purchase 
of the lands therein referred to, you will forward the same through 
this office for the consideration of the Department. : 
‘No comment appears ego anes. the closing paragraph of the 
said section 12. =i | 
Very respectfully, : SO 's. Ww. LAMOREUX, , 
| eee Commissioner. 
rages 
Hoxe Smirn, Secretary. 


[OPENING YANKTON RESERV ATION. 2 
By THE PRESIDENT OF THE UNITED: SrarEs OF AMERICA: 
A PROCLAMATION, 


: Whereas, pursuant to section one, of the Act of Congress, approved | 
- July thirteenth, eighteen hundred and ninety-two, entitled “An Act 
making appropriations for the current and contingent expenses of the 
Indian Department, and for fulfilling treaty stipulations with various 
Indian tribes, for the fiscal year ending June thirtieth, eighteen hun- 
dred and ninety. -three, and for other purposes”, certain articles of agree- 


ment were made and concluded at the Yankton Indian Agency, South 


Dakota, on the thirty-first day of December, eighteen hundred and 
ninety-two, by and between the United States of America and the 


a Yankton tribe of Sioux or Dacotah Indians upon the Yankton reserva- 


tion, whereby the said Yankton tribe of Sioux or Dacotah Indians, for 
. the consideration therein mentioned,. ceded, sold, relinquished, and 
--eonveyed to the United States, all their claim,'right, title and interest 
in and to all the unallotted lands within the limits of. the reservation 
set apart to said tribe by the first article of the treaty of April nine- 
teenth, eighteen hundred and. fifty-eight, between said. tribe ana the 
. United States; and | 
Whereas, it is further stipulated and agreed by: aritie eight that 
such part of the surplus lands by said agreement ceded and sold to the 
United States as may be occupied by the United States for agency, 
schools and other purposes, shall be reserved. fy om sale to settlers until 
they are no longer required for such purposes, but all of the other lands— 
so ceded and sold shall, immediately after the ratification of the agree- 
ment by Congress, be offered for sale through the proper land office, to 
be disposed of under the existing land laws of the United lama to 
actual and bona fide settlers only; and | 
- Whereas, it is also stipulated and agreed by attidle : ten that any 
religi lous society, or other. organization, shall have une mea for two 
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years from the date of the. rottication of the said agreement, within » 
which to purchase the lands occupied by it under proper atithor ity for 
religious or educational work among the Indians, at a valuation fixed - 
by the Secretary of the Interior, which shall not be less than the aver- | 
age price.paid to the Indians. for the surplus lands; and | 

Whereas, it is provided in the act of Congress accepting, eunine 
and confirming the said agreement approved August 15, 1894, section 
12 (Pamphlet Statutes, 53d Congress, 2d session, pages 314 to 319), 


That the lands by said agreement ceded, to the United States shall, upon proclama- 
_ tion by the President, be opened to settlement, and shall be subject to disposal only 
under the homestead and town-site laws of the United States, excepting the six- 
teenth and thirty-sixth sections in each Congressional township, which shall be 
reserved for commou school purposes and be subject to the laws of the State of South 
Dakota: Provided, Vhat each settler on said lands shall, in addition to the fees pro- 
vided by law, pay to the United States for the land so taken by him the sum of three 
dollars and seventy-fivé cents per acre, of which sum he shall pay fifty cents at the — 
time of making his original entry and the balance before making final proof and | 
receiving a certificate of final entry; but the rights of honorably discharged Union 
soldiers and sailors, as defined and described in sections twenty-three hundred and 


four and twenty-three hundréd and five of the Revised Statutes of the United States, 


shall not be abridged except as to the sum to be paid as aforesaid. 

That the Secretary of the Interior, upon proper plats and description being fur- 
nished, ishereby authorized to issue patents to Charles Picotte and Felix Brunot, 
and W. T. Selwyn, United States interpreters, for not to exceed oue acre of land 
each, so as to embrace their houses near the agency buildings upon said reservation, 
put not to embrace any buildings owned by the government, upon tlie payment by 
each of said persons of the sum of. three dollars and seventy-five cents. — 

That every person who shall sell or give away any intoxicvtiny liquors or other 
intoxicants upon any of the lauds by said agreement ceded, or upon any of the lands 
_ included inthe Yankton Sioux Indian Reservation as created by the treaty of April 
nineteeuth, eighteen hundred and fifty-eight, shall be punishable by imprisonment - 
for not more than two years and by a fine of not more than three hundred dollars, 

and ; cf 4 : woe a 7 
Whereas, all the terms, conditions and considerations required by 
said agreement made with said tribes of Indians and by the laws relat- | 
ing thereto, precedent to opening said lands to settlement, have been, — 
as I hereby declare, complied with: | 

Now, therefore, 1, GROVER CLEVELAND, Pr éstdent of the United | 
| States, by virtue of the power in me vested by the Statutes hereinbe- 
fore mentioned, do hereby declare and make known that all of the lands 
acquired from the Yankton tribe of Sioux or Dacotah Indians by the 
said agreement, saving and excepting the lands reserved in pursuance 
of the provisions of said agreement and the act of Congress ratifying 
the same, will, at and after the hour of twelve o’ciock, noon (central 
standard time), on the twenty-first day of May, 1895, and not before, 
be open. to settlement, under the terms of and subject to all the condi- 
tions, limitations, reservations, and restrictions contained in said agree- 
meut, the statutes hereinbefore specified and the laws of the United 
- States applicable thereto. | | 7 en oe 
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"The pats to be So o opened to settlement are for Eee convenience ~ 
3 particularly described in the accompanying schedule, entitled “ Sched- — 
-ule of Lands within the Yankton Reservation, South Dakota, to be — 
opened to settlement. by Proclamation of the President”, and which — 


schedule is made a part hereof. , 
In witness whereof, I have hereunto set my hand and caused the seal 


_ of the United States to be affixed. 


Done at the City of Washington this 16th js of Mage in the year of | 

: our Lord, one thousand eight hundred and ninety-five, © 

| SEAL] and of the Independence of the United States, the one 

| hundred and, nineteenth. | | 

| Grover. CLEVELAND. 
: ‘By! the prsctane | | a 

| EDWIN F. UHL. © 
cai Secretary -y of State 


cite 


REGULATIONS CONCERNING THE SELECTION OF. DESERT LANDS BY _ 
| CERTAIN STATES. 


Section 4 of the act of August 18, 1894, entitled, “An act making 
appropriations for sundry civil expenses of the Government for. the 
fiscal year ending June 30, 1895, and for other purposes” (28 Stat., 372- 
422), authorizes the Secretary of the Interior, with the approval of the 
President, to contract.and.agree to patent to the States of Washington, 
Oregon, California, Nevada, Idaho, Montana, Wyoming, Volorado, North 
Dakota, and South Dakota, or any other States, as provided in the act, 
in which may be found desert lands, not to exceed 1,000,000 acres of — 
_ such lands to each State, under certain conditions. 
The text of the act.is as follows: 


Src. 4. That to aid the public land States in the reclamation of the desert lands 
therein, and the settlement, cultivation and sale thereof in small tracts to actual 
settlers, the Secretary of the Interior with the approval of the President, be, and 
hereby is, authorized and empowered, upon proper application of the State-to con- — 
tract and agree, from time to time, with each of the States in which there may be 
situated desert lands as defined by the act entitled ‘‘An act to provide for the sale 
of desert land in certain States and Territories,” approved March third, eighteen: 
hundred and seventy-seven, and the act amendatory thereof, approved March third, 
eighteen hundred and ninety-oue, binding the United States to donate, grant and 


patent to the State free of cost for survey or price such desert lands, not exceeding . ; 


one million acres in each State, as the State may canse to be irrigated, reclaimed — 
occupied, and not less than twenty acres of each one hundred and sixty-acre tract | 
cultivated by actual settlers, within ten years next after the passage of this act, as 
thoroughly as is required of citizens who may enter nnder the said desert land law. 
Before the application of any State is allowed or any contract or agreement is 
executed or any segregation of any of the land from the public domain is ordered 
by the Secretary of the Interior, the State shall file a map of the said land proposed 
to be irrigated which shall exhibit a plan showing the mode of the contemplated — 
irrigation and which plan shall be sufficient to thor oughly irrigate and reclaim said 
land and prepare it to raise ordinary agricultural crops and shall also show the source 
_ of the water to be used for irrigation and reclamation, and the Seeretary of the Inte- 
rior may make necessary reg ulations for the reservation of the lands eee ace by 
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the States to date from the date of the filing of the map and plan of irrigation, but 


such reservation shall be of no force whatever if such map and plan of: irrigation 
shall not be approved. That any State contracting. under this section is hereby - 
authorized to make all necessary contracts to cause the said lands to be reclaimed, 
and to induce their settlement and cultivation in accordance with and subject to the 
provisions of this section; but the State shall not be anthorized to lease any of said 
ands or to use or dispose of the same in any way ee except to secure their 


reclamation, cultivation and settlement. a 
As fast as any State may furnish satisfactory proof, according ta such rules and - 


‘regulations as may be prescribed by the Secretary of the Interior, that any of said 
lands are irrigated, reclaimed and occupied by actual settlers, patents shall be issued 
to the State or its assigns for said Jands so reclaimed and ‘settled: Provided, That 
said States shall not sell or dispose of more than one hundred and sixty acres of said 

_ lands to any one person, and any surplus of money derived by. any State. from the - 

sale of said lands in excess of the cost of their reclamation, shall be held as a trust 

fund for and be applied to the reclamation of other desert lands in such State. That. 
to enable the Secretary: of the Interior to examine any of the lands that may be 


selected under the provisions of this section, tliere is hereby appropriated outof any | 


moneys in the Treasury, not otherwise appropriated, one thousand dollars. 


1. The second paragraph of the section requires that the State shall 
first file a map of the land selected and proposed to be irrigated, which _ 
shall exhibit a plan showing the mode of contemplated irrigation and 
the source of the water. In accordance with the requirements of the 
act, the State must give full data to show that the proposed plan will 


be sufficient to thoroughly i:rigate and reclaim the land and prepare it ~ | 


to raise ordinary agricultural crops; for which purpose a statement of 
the amount of water available for the plan of irrigation will be neces- 
sary. The other data required can not be fully prescribed, as it will 
depend upon the nature of the plan submitted. Allinformation neces- | 
sary to enable this office to judge of its practicability for irrigatin gi all 
the land selected must be submitted. 
- 9, The map must be on tracing linen, 3 in dupli sate, and anaes be drawn 
toa scale not greater than 1,000-feet to linch. A smaller scale i 18 desir- 
able, if the necessary information can be clearly shown. a 
8. The map and field notes in duplicate must be filed in the local land 
office for the district in which the land is located. A plan and field _. 
notes covering tracts selected in several land districts need be filed but. _ 
once in duplicate; one copy.in the other districts will be sufficient. 
~The map and field notes must show the connections of termini with pub- 


lic survey corners, the connections with public survey corners s wherever _ 


section or township lines are crossed by the irrigation works proposed, : 
‘and must show full data to adinit of retracing the lines of the survey of ee 
| irrigation works-on the ground, ? 
- 4, The map should bear an. affidavit of the’ engineer who made: or 
supervised the preparation of the map and plan, form 1, page 443, and... 
_ also of the officer authorized by the State to make its selections under 
the act, form 2, page 443. 


Oo. ‘The map should indicate élearly the tracts wereetsn. which must ar 


all be desert lands as defined by the acts of 1877 and 1891, and the : 
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FOOTER and. regulations of this office fharoi provided fon The 
language of the former act and the decisions thereunder are as follows: 
“All lands exclusive of timber lands and mineral lands, which will not, 
without artificial irrigation produce some ‘agricultural crop, Shall be 
deemed desert land.” It is prescribed also as follows: | 
First. Lands bordering upon streams, lakes, or other natur al bodies 
| of water, or through or upon which there is any river, stream, arroyo, 
lake, pak body of water, or living spring, are not subject to entry 


under the desert land law until the clearest pee of their desert char- | 


acter is furnished. | 

_ Second. Lands which produce Aatwé grasses ‘sufficient in quan: . 
if unfed by grazing animals, to make an or dinary « crop of hay i in usual 
seasons, are not desert lands. 

Third. Lands which will produce an i eacararal crop of any kind, » 
in amount to make the cultivation reasonably remunerative, are not | 
~- desert. | 
Fourth. Lands containing sufficient moisture to produce a nana 
growth of trees are not to be classed as desert lands. | 

6. The map should be accompanied by a list in triplicate of the lands 
‘selected, designated by legal subdivisions. When a township has not. 
been subdivided, but has had its exteriors surveyed, the whole town- 
ship may be selected, but no patent can issue thereon until the land 
has been surveyed. This list should be dated and verified by a certifi- 


_ cate of the selecting agent, form 3, page 444. The party appearing as 


agent of the State must file with the register and receiver writteu and 
satisfactory evidence, under seal, of his authority to act in the premises. 
7. The lists must be carefully and critically examined by the register 
and receiver, and their accuracy tested by the plats and records of their 
office. When so examined and found correct in all respects they will © 
so certify at the foot of each list, form 4, page 444, and number the lists 
in consecutive order, beginning with N 0.1. The register will there- 
upon post the selections in ink in the tract book after the ge | 
manner: | 
Selected cS By A. B. age 10¥, the State of ———, as. 
- desert land, act of August 18, 1394, list No. -,” and on the plats 
he will mark the tracts so selected “ State desert land selection.” After 
the selections are properly posted and marked on the records, the lists, 
papers, and maps will be transmitted to this office accompanied by the 
evidence of the agent’s appointment. It is required that clear lists of | 
approvals shall in every case be made out by the selecting agents, if 
after the above examination one or more tracts have been rejected, | 








7 showing clearly and without erasure the tracts to which the register is | 


prepared to certify, also the ageregate area properly oe in the 
columns and set forth in the certificate. - : 
For rejected selections a. new tian and | a new list will be 
- roduited: ‘upon which the register will note opposite one tract the 
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objections appearing on the records, and indorse thereon his reasons _ 
in full for refusing to certify the same... The agent will be allowed to | 


appeal in the manner provided for in the Rules of Practice. Lists con-. - ts 


taining erasures received at this office will not be filed, but willbe — 
returned for perfection. . Form of title page to be prefixed to the lists — 
of selections will be found on page 444, marked A. Onthe map of lands 
selected the register will mark rejected such tracts Ls he has nae 
on the lists. 

8. To the list of selections must be added a contract of form ie: ‘page 
| 445, signed by the State agent authorized to make such contract. 

9, When the canals or reservoirs required by the plan of irrigation 
cross public land not selected by the State, an application for right of © 
way over such lands under sections 18 to 21, act of March 3, 1891 (26 
Stat., 1095), should be filed separately, in accordance with the regula- 
, tions of Hebrnaxy 20, 1894. 7 - 

Eipw. A. Bowers; 
a’ ae | Acting Commissioner. 
Approved November 22, 1894, es 
HoxE SMITH, 
Secretary of the Interior. 


—_—_—_—_—_,. 


ForM 1. 





STATE OF. : 
County of 





» 888 : 
, being duly sworn, Says he is the engineer under whose supervision 
the survey and ‘plan hereon was made (or is the person employed to make, etc.) for © 
the State of , and under its authority; that the tracts shown hereon to be 
selected are each and every one desert land as contemplated by the act of Congress 
approved August 18, 1894 (28 Stat., 372-422); none: being of the classes designated 
as timber or mineral lands; that the plan of irrigation herewith submitted is accu-— 
Tately and fully represented -in accordance with ascertained facts; that the system ~ 











proposed is sufficient to thoroughly irrigate and reclaim said land and prepare it to — | 


raise ordinary crops; and that the survey of said system of Ete avon is accurately 
- Tepresented upon this map and the pacConIpAnyInE field notes. 





Subscribed and sworn to before me this —— day of | , 189—. 
(SEAL, ] | 








- 
Notary Pudtie. 


TT 


Form 2. 





STaTE OF ——,_ | 
| County of , 8s: | 7 oo 
: , being duly sworn, says that he is the ~ (designation of office) 
authorized by- the State of to make desert land oa eoHone under the act of 
_ Congress approved August 18, 1894 (28 Stat., 372-422); that , who sub- 
scribed the foregoing affidavit, is the engineer under whose supervision the survey 
and plan hereon were made (or is the person employed to make, etc.) under the 


? authority of the State; that the plan of irrigation and survey herewith is submitted 
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under authority of the State of - -_—. : and that he tracts shown hereon to be 





7 selected are each and every one desert land, as contemplated by the said act of Con- : 


ie gress, none meg of the classes designated as timber or auinere lands. 














Subscribed and. sworn to before me this. — aay of » , 189—. 
[sraL.]} | 7 | —, 
| Notary Public. 
Form 3. 
STATE: OF j 





Cou nty of 





> 88i : : _ 
I , being duly sworn, Assos and : say that Tam (designation of 

. Office), qihoniven: by the State of to make desert land selections under the 
. act of Congress approved August 18, 1894 (28 Stat., 372-422); that the foregoing list 
“of lands which I hereby select is a correct list of lands selected under said act; that | 
the lands are vacant, unappropriated, are not interdicted timber nor mineral lands, : 
ane are desert lands as contemplated by the said act of Con gress. 

















eee a s.] 
18925.” : 





sibacribed and sworn to before mé , this —— day of 
[ SEAL, | 








; ) 
Notary Public. 
Form 4. 


UNITED STATES LAND OFTICE, 








, , 189~. 
We hereby certify that we have cuvetally and critically examined the foregoing 
list of lands selected ——, 189—, by , the duly authorized agent ~ 
of the State of —, under the provisions of the act of Congress approved August © 
18, 1894 (28 Stat., 372-422), and we have tested the accuracy of said list by the plats 
and records of this office, and that we find the same to be correct. And we further 
certify that the filing of said list is allowed and approved, and that the whole of 
said lands are surveyed public lands of the United States, and that the same are not, 
nor is any part thereof returned and denominated as mineral or timber lands; nor is 
. there any homestead or other valid claim to any portion of said lands on file or record 
in this office; and that the said lands are, to the best of our knowledge and belief; 
desert lands as coutemplated by the said act of Congress: 




















ee 





; eee 
———_—. —_—., Receiver. 





| STATE oF ———, 
UNITED STATES LanpD OFFICE, 

















, the duly secictived agent of the State of , under and by virtue 
of an act of Congress approved August 18, 1894 (28 Stat., 372-422), and in pursuance 
of the rules and regulations prescribed by the Secretary of the Interior, hereby 
makes and files the following list of selections of desert public lands which the State _ 

is authorized to select under the provisions of the said. act of eoneree the selections | 
: being paroulony described as follows, to wit: 
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| Form B. 
| These articles of agreement, made and entered into this —— day: of As De 
189—, by and between , Secretary of the Interior, for and on behalf of. 
the United States of America, aie of the first part, and , for and on. 


_ behalf of the State of , party of the second part, witnesseth : 

That in consideration of the stipulations and agreements hereinafter made, and. of” 
the fact that said State has, under the provisions of section 4 of the act of Congress. 
approved August 18, 1894, through -, its proper officer, thereunto duly. 
- authorized, presented its proper application for certain lands situated within said. 











'. State and alleged to be desert in character, and particularly described as follows, to- 


wit: (here insert description of land), and has filed a.map of said lands, and exhibited 
a plan showing the mode by which it is proposed that said lands shall be infested. 
and reclaimed, and the source of the water to be used for that purpose, the said - 
party of the first part contracts and agrees, and, by and with the -cousent and 
approval of , President thereof, hereby binds the United States of” 








America to donate, grant and patent to said State, or to its assigns, free fromcost for 


survey or price, such parts of said lands as said State or its assigns may cause to be: 
irrigated, reclaimed, occupied and cultivated, in accordance with the provisions of: - 
said act of Congress, and with the regulations issued thereunder, and with the terms. 
of this contract, at any time prior to the 18th day of August, 1904. | 7 
 Itis further understood that said State shall not lease any of said lands or use or’ 
- dispose of the same in any way whatever, except to secure their reclamation, cul-- 
tivation and settlement; and that in selling: and disposing of thern for that pur- 
pose the said State may sell or dispose of not more than 160 acres to any one person,. 
- and then only to bona fide settlers who are citizens of the United States, or who have. 
declared their intention to become such citizens; and it.is distinctly understood, . 
and fully agreed that all persons acquiring title to said lands from said State prior: 
to the issuance of patent, as hereinafter mentioned, will take the same subject to all 
the requirements of said act of Congress and to the terms of this contract, and 
shall show full compliance therewith before they shall have any claim. aa the- 
_ United States for a patent to said lands. | 
It is further understood and agreed that said State shall have full power, right. 
and authority, to enact such laws, and from time to time to make and enter into- 
such contracts and agreements, and to create and assume such obligations in rela- 
tion to and concerning said lands as may be necessary to induce and cause such irri- 
gation, reclamation, settlement and cultivation thereof as is required by this contract. 
and the said act of Congress; but no such law, contract or obligation shall in any. ; 
_ way bind or obligate the United States to do or perform any act not clearly directed: — 
and set forth in this contract and said act of Congress, and then only after the- 
requirements of said act and contract have been fully complied with. : | 
Neither the approval of said application, map and plan, nor the segregation of sala. | 
land by the Secretary of the Interior, nor anything in this contract, or in the said — 
act of Congress, shall be so construed as to give said State any interest whatever 
in any lands upon which there may at the date of this contract be an actual settle-. 
meut by a. bona fide settler, qualified under the public land laws to acquire title 
thereto; nor to any lands which are, in fact, nondesert in character, and not subject. 
to oiery under the desert land laws of the United States; and any person may. ab. 
any time before said: State shall have ‘finally disposed of ihe same, institute a con- — 
test before the register and receiver of the district in which said land is situated. 
upon an allegation that any quarter section of said lands is nondesert in character. 


It is further understood and agreed that.as soon as any of said lands may be irri- 
gated and reclaimed as thoroughly as is now required of citizens who enter lands. | 


under the desert land law, and are occupied by actual bona-fide settlers who have 
cultivated 20 acres of the tracts upon which they have settled, the said State, or its. 
| assigns, may make proof thereof under and according to such rules and reg ulations 
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as may be prescribed therefor by the Secretary of tiie Taner and aS S00n as such 
proof shall have been examined and found to be satisfactory, patents Shall issue to — 
said State, or to its assigns, for the tracts included in said proof. | 
| The said State sh all, out of the money arising from its disposal of said lands, first 
_ reimburse itself for any and all costs and expenditures incurred by it in irrigating 
and reclaiming said lands, or in assisting its assigns in’so doing, and any surplus 
then remaining after the payment of the cost of such reclamation shall be held as a 
trust fund to be applied under the directions of the Secretary of the Interior to the 
-* reclamation of other desert lands within said State. | 
The said second party agrees that an accurate account shall be kept of all moneys 
received by said State from the sale of said lands, and of the money expended by it 
in the reclamation thereof, and shall from time to time render an accurate statement 
thereof to the Secretary of the Interior whenever required by him so to do. 
_ And it is further stipulated that as soon as said surplus shall have been ascer- 
tained, and the amount of said trust fund finally declared, it shall be deposited by 
the said State in some United States Depository, where it shall remain until it shall 
be withdrawn for the purpose of reclaiming other lands, as hereinbefore pro vided. 
This contract is executed in duplicate, one copy of which shall be placed of record 
‘and remain on file with the Commissioner of the General Land Office, and the other 
shall be placed of record and remain on file with the proper officer of the State, and 
it shall be the duty of said State to cause a copy thereof, together with a copy of all 
rules and regulations issued thereunder or under said act of Congress, to be spread 
upon the deed records of each of the counties in said State in which any of said 
Jands shall be situated. | 
In testimony whereof, the said parties have hereunto set ie Sa the day and — 
year first herein written. 








: - 3 
Secretary of the Interior. 
State of 











By — 


APPROVAL. *- 


To all to whom these Or sents shail come, gr ecting: 

‘Know ye, that I, , President of the United States of America, do 
hereby approve and ratify the tached contract and agreement, made and entered 
into on the —— day of ———, 189—, by and between , Secretary of the 
Interior, for and on behalf of the United States, and , for and on behalf 
of the State of , under section 4 of the act of Congress approved August 18, 
1894. nes a . 
































3 : . x | 
President of the United States. 


. OKLAHOMA LANDS—CHEROKEE OUTLET-SETTLEMENT RIGHTS. 


1 so Lae -OAGLE. v, MENDENHALE. 
Te o aa Za a. eee 
3 _ The action of the Denaricent3 in forbiddnis per sons from making the run into the 
lands of the Cherokee Outlet, on the day of the opening thereof, from any ofthe — 
Indian reservations on the eastern boundary of said lands, is. not inconsistent 
- with the statute authorizing the disposal of said lands, and one who violates 
said order is § disqualified tnerepy as asettler. | 
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Seria Smith to the Goriiestonee of the General Land Office, May 16, — 
(J. I. H.) ee | 1895, a “(d. Ly, Me.) 


‘I have considered ‘the case of Byron E. Cagle ». w. J: Mendenhall, 


arising upon the appeal of Mendenhall from the decision of your office, 7 
dated February 5, 1895, holding for cancellation his homestead entry | 


for. the NW. 4 of Sec. 22, T. 23 N., RB. 1-W. , Perry land district, Okla- 
homa. | 
The ehaieelling question in the case 18, whether or not the poittests 
ant, Cagle, was disqualified because of his having entered the Territory — 
from the west line of the Otoe and Missouria Indian reservation. 


Prior to the opening of said territory by proclamation of the Presi- | | 


dent, the Department,. in answer to inquiries as to whether settlers 
would be permitted to enter the strip from any of the Indian reserva- 
tions on the eastern side of the territory, informed them that the run | 
could not be made from any of those reservations, and instructions 
were issued to remove all persons from the hundred foot. strip on the 
_ eastern boundary. This was the construction placed by the Depart- 


ment on the proclamation of the President pECecH une rules and regu- 7 


lations for the occupation-of said lands. | 

The question was referred by this Department to the Assistant Attor- | 
ney General, for an opinion as to whether, under the President’s proc- 
lamation, settlers would be permitted to make the run from the Osage 
and Ponca reservations. On August 28, 1893, he submitted an opinion 
to the effect that, in view of. the treaty between the United States and 
the Cherokee Indians, prohibiting persons from entering the Indian . 
Territory for any purpose except those specified in the treaty, or by 
express provision of the United States, all persons were prohibited from 
going upon those reservations for the purpose of making what is called 
‘‘the run” into the Cherokee Outlet on the day of the opening, and that 
it was the duty of the Department to take such measures as would — 
effectually prevent any such trespass on the part‘of those who expected _ 
to enter the “Outlet” for the purpose of making such settlement. This 
opinion was approved by the Department, and notices were sent by the 
_ Department stating that settlers would not be allowed to make the run 
for claims from the Osage and Ponca reservations. (See letter to Hard- © 
ing & Riddell, Arkansas City, Kansas, dated August 28, 1893.). 

On September 4, 1893, the special agent charged with the general — 
‘supervision of opening the Cherokee outlet requested to be advised. 
whether persons would have the right to make the run from the east- 
ern border of the tract; and on Paper 5, 1893, he was instructed 
that they could not. | 

These instructions were communicated to the officers of the army . 


and of the land department charged with the duty of énforcing the ete 


rules and regulations governing the occupation, and were by them | 
given general puphenye., | 
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_ After a careful consideration of the questio ons s presented i in this case, . 
Tam satisfied that the action of the Department i in forbidding persons. 
from making the run from any of the reservations on the eastern -bor-~ 
der of the “Outlet” was not inconsistent with the act of Congress; and 
it being generally known that such instr uctions had been issued, set- 
_ tlers who acted in obedience thereto should not be defeated in thei 
rights by others who, as a matter of fact, obtained advantage over 
them by making the run from adjacent tata reservations. | 
~The decision of your office holding Mendenhall’s homestead entry 
for cancellation was erroneous. It is therefore hereby reversed. © 


————ne 


PENSACOLA AND omy ea RB, R. Co. 


| Motion for review of departmental ection of December 5, 18904, 19° 
L. D., 386, denied by ane Smith, orey 16, 1895. = 


ADDITIONAL HOMESTEAD ENTRY—APPROXIMATION. 
“Frank A. TAF, 


7 In determining the acreage that may be taken as an additional homestead entry 
under the act of. March 2, ey) the rule of alae is: Properly applicable. . 


Seorstary Smith to the Commissioner of the General Lana Office, May 
16, 1895. ee (C. oe: : 

I have considered the case of Frank A. Taft on his appeal from your 
office decision of January 18, 1894, affirming the judgment of the reg- | 
_ ister and receiver at Kingfisher, Oklahoma, rejecting his application to 

enter lof. 4 of section 6, 1.17 N., BR. 7 W., Kingfisher land district, — 

- Oklahoma, but allowing hia to enter the S. ' of the SE. 4 and lot 5 of 
said section, containing 119.45 acres. — 

It appears from the record that Taft had avin made homestead |. 
entry of the NE. 4 of the SE. 4 of section 14, T. 18 8., RK. 20 E., in the 
State of Kansas, coniatnine fort ty acres, for Sieh Peet issued August 
20,1885. Taft’s additional entry was allowed under ne provisions of 
the act of March 2, 1889. (25 Stat., 854.) 7 : 

Taft’s entry, as it now stands, contains a little more than half an — 
acre under the one hundred and twenty acres to which under the law _ 
he is entitled, and lot 4 contains 25.90 acres, to allow which would. | 
make an excess in his entry of 25.45 acres. 

I agree with you that the action of the local aiteers in refusing to: 
allow the entry of lot 4 is correct, and your decision is affirmed. 
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"SANDERS VM Pinan: 


+ Motion for the review of departmental decision of Decem ber 24, 1804, a 
19 L. Dz, 584, denied by eee Smith, May 16, 1895. | 


- DESERT LAND ENTRY—FINAL PROOF—PARTIAL RECLAMATION. 
‘RIDER v.. ATWATER. | 


Proof of reclamation submitted on a desert land entry must show that the claimant 
‘is in possession of a permanent water supply sufficient to effect reclamation. - 
When the proof submitted shows reclamation as to a part of the land entered, and 
failure to effect proper irrigation of the remainder, the entry may be approved 
_as to the tracts reclaimed, and canceled as to the remainder, 


: Seoretary Smith to the Cominiaonee of the General Land Office May | 
| 16, W895. 7 eee.) 


oe have: ousidered the ae of Ella V. one from. your: ‘office 
decision-of February 2, 1894, rejecting her final proof: offered. under. 
desert land entry No. 2916, made oe 11, 1890, covering the N. $ of 
the NE. 4 and the N. 4 of the NW. 4, of ie 29, T..7 N., R14 W., 
Helena land district, poneoe and holding for cancellation, said desert 
7 land. entry. — a 
— On March 29, 1398, siainant gave notice of her ditention to inake | 
final proof on the 13th of May, 1893. She appeared at the appointed ans 
time and place named in the notice and submitted her proof, when she 
. was met by Demosthenes Rider who protested against the acceptance 
of said final proof on the ground that claimant does not own or control; 
_ or have a clear right to the use of a supply of water to irrigate. the 
- land embraced in her entry, and that said land, ee about ten. acres 3 
in the NW. 4 of the NE. 4, is unreclaimed. , ces ae 
Claimant and her witnesses to her final proof were Cross: s examined ; 


-- and witnesses were introduced on both sides. 


Upon the record thus made the local officers in their decision’ Ten- 
dered July 13, 1893, recommended the cancellation of claimant’s entry. — 

Upon oneal your office decision of February 2, 1894, sustained the _ 
local off ce, rejected claimant’s proof, and held her entry for canon) 
‘from which action she has appealed to this Department... ; 

The testimony shows that for the reclamation of this land claimant 
- depended upon water conducted through three ditches. Ditch No.1 
is a branch or continuation of a ditch which taps Flint Creek some dis- 
tance south of this claim. This ditch is known as the Atwater:and 
Schoonover ditch, in which claimant holds a one-third interest, through 
transfer irom Atwater and Schoonover, which would entitle her to about — 
one-hundred and fifty inches of water. This ditch meets the land in— 
question near the. boundary line between the NW. 4 of the NE. 4 and 

-the NE. 4 of the NW, 4 2, and, oe to the preponderance of the 

at “12781—vor, 20 29 ef. ead a ee a ee 


= 
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> castiinony, is ‘eapable of. reclaiming in ale Een one sev ve 

acres. : _A small patch of ten acres or more, part of which lies in each | 
of the subdivisions just named, has heretotore been reclaimed and. 
alfalfa is growing thereon. It is through this ditch that the only per-_ 
manent water supply can be had so. far as the preponderance of the 
testimony shows. The other ditches, Nos. 2 and 3, are fed from melt- : 
ing show and springs and the water enaly der ‘ved therefrom can not 
be considered of such character as could be depended upon for recla- 
mation of the land during the irrigating season. 

“At appears that on May 13, when claimant offered her final proof, the . 
irrigating ditches had -not been completed to each of the subdivisions | 
ofthe land, but before the conclusion of the hearing the ditches had 
been extended to each forty acres of the land in question. 

Asa whole, it can not be said that such reclamation has been shown — 
as will satisfy the statute, claimant not being shown to be in posses- 

sion’ of sufficient water supply, permanent in character, to make. 
— reclamation of the land possible, but it would seem from a preponder- 
ance of the testimony that from ditch No. 1, sufficient water, per: | 

manent in. chan could be had to reclaim the NW.4iof the NE. 4. 
and the NE. 4 of the NW. 4 of sec. 22, the two tracts ‘Tyine directly | 
under said ditch; and J am of the opinion that as to said tracts the 
proot should be aeapied and the entry canceled : aS to the remainin g 
lands covered thereby. - 

- Thre local officers in their decision sug egest that lament is not. Seok: 
| ing to obtain title for her own benefit but rather for the benefit of her 
“husband who, it appears, prior to making the entry in question had 
made a desert entry of the land under consideration and the entry in 
question was made on the day that he relinquished; further, that the . 
only permanent. water supply is acquired through him, the transfer of | 
which recites a mere nominal consideration, but from a review of the 
case I do not find such evidence as would warrant the holding that the 

pond was made otherwise. than for the benefit of the claimant. | 

Your office decision is accordingly modified. _ 


—— 


_ JENKINS ET AL, %. DREYFUS. 
| “Motion for review of departmental decision of October 10, 1894, 19 
| ze D, 272, denied by Secretary Smith may 16, 1895. : 


PLAT OF SURVEY—~TIMBER LAND ENTRY—CONTIGUITY OF TRACTS. 
FRANCIS GORMLEY, | 


‘& deoiston of the General Land Office, based mee plat of survey in said office, | 
* de _ holding certain tracts of land to be non-contiguous, must be treated as conclu- 
~. ‘sive of the fact so found, in the absence of evidence showing error in said plat. 
An entry of timber and stone land under’the act of Ju une > 3, 1878, can not be allowed : 
to onibEace ‘aen-conmguons tracts: of land. | = 
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| Seoretary S mith. to the eine of the Gener al Land’ Office, Mai wy vat 


16,1895. (CW 


On October Al, 1893, Francis Gormley made hia sworn statement, and a 


application to file stone and timber entry, under act. of. June 3, 1878, as. 
amended ‘by the act of August 4, 1892, on lots 1 and 2 of Sec. 9, ‘and, 


lots 2,3, and 4and NE.+ of the Sw. + of Sec. 10, in T. 61 N,, R. 24 Wi, 


4th p.m.,and on same day. said application was rejected by. bie register | a : 


and receiver at Duluth , Minnesota, because ue non- poomte nays of tracts, : 
applied for. | 


On November 20, 1893, appeal from decision of the local ‘officers to oe 


your office was filed and on February ‘17, 1894, your. office decision was. | 


rendered affirming the decision of the loeal sfficers. rejecting said. appli-. . 2 | 
cation and for the same reason given-by them. On 16th of suse oo a _* 


appeal was filed from your office decision to this. Department.- 
“The errors alle ged to. have been. committed in your office decision are 7 _ 
| specitied as follows: | . | i MBE 


1st. In. holding that the tracts applied joer are non-contiguous, the field notes and ne 


‘general plats: showing that the same are eonvienous and ae same being in fact oe 


contiguous. 

: 2d. In holding that the aia tracts though non- -conbiguons ¢ cal ‘not be. taken in 1 the 
same timber and. stone application. . | Ae Fe 

‘No evidence accompanies the appeal. ‘The first: sioand of error 
relates purely to a question. of fact. In. your office decision referring 
to this disputed question of fact you say: a “4 be De ae, 
‘The plat in this office shows that_lots 2 and 3 of Sec. 10, T. 61 Ns Re 4 W., Ath 
Pp. m., are not contiguous, the east line of lot 2 terminating with ihe NW. core of. 
lot 3, of said. section, the west line of the lot being a meandered line of a lake 
situated i in sections 9 and 10, a 


- This will be taken as conclusive of tha question. of fact. ipod in 
| the first ground, in the absence of evidence showing error.in the plat. _ 
' The only remaining question is one of law, which is in substance ~ 
that non-contiguity is no legal obstacle to entry under the stone and 
timber acts. The principal authority cited by counsel for appellant i in 


- support: of this proposition, is a letter from. Commissioner McFarland. © va 


to the register and receiver of Shasta, California, dated November 25, 


(1882 (2 L..D. , 332), The proviso to the second section of the act of ee 


June 3, 1878 (20 Stat., 89), closes with this general clause: | 
Effect shall be given to the foregoing provisions of this act by regulations to Ke 


Prescribed by the Commissioner of the General Land Ofiice. 


- Neither the act of June. 3, 1878, nor the act of angus 4, “1992, a 
amendatory tHereof, makes any reference to the contiguity or non- 
‘econtignity of: the lands authorized to be entered. 


* Evidently, the proviso above: quoted (if such’ cae dia not ether: — : “ ; 


wise belong to him) clothed the Commissioner with:the power in pre- 


Seribing. regulations to carry: the PEOVINOIS: ‘of the act into effect, to 7 ay 
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| ieee. wees or. not aie lands Rint tb: i dat seea should be : 


- contiguous, the act itself bein g silent on that’ question. 


At least as early as March, 1886, this power was exercised 13 C. Ls 

| 0., 35), Whatever may have: Deon the earlier practice as to requiring» 
entries of the character under consideration to be of contiguous lands, 
certainly at the time appéllant’s application was mae and rejected, 
the rule of contiguity was of force. 

Under general rules applicable to different classes of. entries, Cir- 
cular of the General Land Office, issued February 6, 1892, page 65, 
rule 24, is in point, and is in this language: | | 

Entries of public lands, if surveyed, must be made by legal subdivisions accord- 
ing to the public surveys, and if different tracts are taken to make up the full | 
quantity allowed or intended to be entered in pre-emption, homestead, timber cul- 


~ ture and other classes of entries, the tracts must be contiguous to each other, so as 
to form one body of land, . : | 7 


Your office a SCIEION affirming that of the local olers, is approved. 


TURNER ® ‘SOUTHERN PACIFIC Ri R. Co. | 


"Motion: for review of departmental decision of January 3, 1893, 16 


7 . L. a 3, denied by eee Smith, ie! 16, 1895, 


: ‘SETTLEMENT ON. ‘RESERVED LAND—CONFLICTING SETTLEMENT | . 
. RIGHTS. : 


‘HUNTER v. BLODGEr. - 


. Settlement on land covered by the entry of. another confers no right a vaniet Shee 
the government or the entryman, but as between two settlers on land thus 
~ reserved, the settlement firs6 in point of time is entitled to the highest consid- 
eration, in the event of the subsequent cancellation of said entry. os 
-An act of: settlement should. consist of some substantial and visible iapropanrent, 
- having the character of permanency, aud showing an intent to appropriate the 
_ land. ” Setting stakes to mark the foundation of a house will not be considered © 
an act of settlement, where the stakes are so small as to be scarcely wie and 
hence do not serve as notice of a settlement claim. 


Secretary y Smith t to the Commissioner of the Gener al Land Office, May 
16, 1899. me he (J. I. P.) 


* Thave pouaiend the appeal of Hattie Hunter, the  plaintite in the 
above: entitled case, from your office decision of May 4, 1893, holding 
intact the homestead entry of William M. Blodgett, made June 3,189], | 
for the SW. 4 of Sec. 32, T.98., R.39 W,, eee ceria land district, a 
said entry being numbered 14, "298, | 
‘Phe record shows that on March 8, 1886, one: a inee Schultie ‘ide 
homestead entry No, 8,224 for said. a that on October 25, 1889, one 

~ Jd. A. Carlson: initiated a contest against Schultie’s entry, charging ; 
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aijaaidonuane ott a ‘trial was. had December i 1889, the: eeale: of 


which was pat the local officers Seeonimended: the ‘paneelatian of | 


Schultie’s. entry, from which holding he appealed to your office. . 


_ While that appeal was pending in your office, Blodgett, svith his | 
| “father, so they testify, went on the tract in question.on Sonday-‘morn- 


ing, April 12, 1891, and commenced settlement by sticking four’ small - 
stakes in the ground asa site for a house twelve by sixteen. feet. 
These stakes were of pine, about seven-eighths of an inch thick and | 
_ two inches wide, and protruded about six inches above ground, . On | 
the 15th of April he hauled some lumber on the tract and. commenced — 
building a house twelve by sixteen feet, at or near where the stakes _ 
had been driven, and completed it on the. 16th. He established his 


residence there “ that time, and. has continued to. reside there sinee. . . | 
There were about. sixteen acres of breaking: made by Schultie, fifteen — 


acres of which Blodgett cultivated to grain, and the other. he. ae in 
garden, all his improvements being valued.at $100... | 
' ‘The evidence shows that Hattie Hunter went on the lane Apr il 14, 
| 1891, and excavated a place ten feet square and fifteen inches deep as _ 
the bene of a sod house; that with the assistance of others, on — 


the 15th and 16th of said mouth, she completed her sod house,and 
established her residence there, and that her home had been there and 


her residence maintained, save when she was away working for others, 
for: the purpose of earning a livelihood and money wherewith: to 
improve her claim. It is Shown that when the house was completed | 


there was a place for a door and a window; that thé door was. there, . - 


but was not hung nor a window placed at the opening until sometime — 


after. Notwithstanding that fact, however, her residence in that house, | 


since she established it there, as above stated, is shown, I think, by a - 


fair preponderance of the evidence. In facet, your office ce con. 
tains the statement that she “ adduced poi dence to the effect that she 


had maintained a residence thereon subsequent to aaa 16, A891 ae 
The value of her sod house is estimated at $25, : 
On April 21,1891, while Schultie’s appeal was still pending ‘Blodgett | 


filed a second Gbutedt against his entry; On April 26 or 27, so he testi- - : 


- fies, he purchased Schultie’s relinquishment. On May 22, 1891, Hattie ' 
| Hinter filed a third contest against Schultie’s. entr ys, On 3 une 3, 1891, 
Blodgett filed Schultie’s relinguishment in the local. office and at once - 


made entry. June 26, 1891, your office affirmed the decision of. the a | 


local office, holding Schultie’s entry for cancellation, and awarding the ; 
_ preference right of entry to Carlson. June 30, 1891, Hattie Hunter 


filed her affidavit of contest against Blodgett’s ne yy alleging priority 


of. settlement, which, she aoe was made: Py her: on said tract ao a 
14, 1891. a a 
J uly 20, ‘1891, Carlson was. Aotiied by the local office. of -his préfer: | 
ence right of entey for thirty days. He failed, however, to exercise: his 
right within the time allotted, and your office decision holds, I think ae 
correctly, that it must be considered as watved.. = | 
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These are the facts as ‘shown by the reeord, in the order of their 


ee a aman. 


AS the tract i in sastien was: oe By. Schultie’s ate at the ‘dime - 
both Blodgett and Hunter made their settlements, they. acquired no 
rights thereby as against him or the government; yet, as between — 
themselves, the settlement made first in point. of time is entitled to the 


_ highest consideration. (Stone . Cowles, on review, 14 L. D., 90.) 


' Was the placing of the stakes on said tract by Blodgett on Sunday, | 
April 12, 1891, as stated, to indicate the site for a house, such an act of | 


settlement within, the. meaning of the law as 5 would entitle him. to ‘ 
‘ priority? | 


The rule i is, that to constitute settlenent the settler must g0 on the , 


i _ tract claimed and do some act connecting himself with said tract, and - 
the act. must be. equivalent to an announcement of intention to iain 


the land from which the public generally may have notice of the claim. | 
(Samuel M. Frank, 2 Ti. ‘D., 628; Fuller ». Clibon, 15 L. D., 281.) It. 
- must consist of some substantial and visible improvement, having the e 
character of. permanency, with intent to Sppreny late the land. Bs | 


ee den v, Piper, 3 L. D., 162, at page 163.) _ 


TL submit that uialcon of ‘the size used by Blodgett can niet be reg ery % 
7 as a substantial improvement, when they were hardly visible. There — 
is no evidence that they were ever seen by any one after they were — 
placed there. They were placed, so Blodgett and his father swear, 
within twenty rods of the north line and ‘ten’ rods of the west line of 
said tract. On Sunday, with her brother, the contestant was along the. 


-. road, which runs along the west line, after the time when the stakes : 


: are alleged to have been placed, as stated, and talked of her intention 
to settle on that tract.. They both isoked over the land, but saw no 
_ stakes. Again, on the evening of the 13th, the sontestaut was where. 


i : - she had a complete view of the tract—where she could have seen any | 
x evidence of a substantial settlement—but she did not see the stakes, 


On, Sunday afternoon another witness of contestant herded cattle on | 
_ the tract near where the stakes were alleged to have been placed. He. 


7 _ stopped his’ horse within ten feet of. the spot, and looked carefully over — 
-. the land, but did not:see the stakes. This negative evidence does not 


prove that the stakes were not there, but it does show, I think, that _ 
‘they were so unsubstantial in character, and so difficult to. distinguish; 
that the public in general, and Hunter in particular, could not have 
had notice therefrom of an intention to claim the land. 3 
In the case of Fuller v. Clibon, sup dy reference is made to a number | 
a of instances where the Department has held that. certain acts do not | 
; constitute settlement within the meaning of the law, and none of these 


— acts,in my judgment, had: less merit than the one under discussion. ; 


-- When the defendant went on the tr act-on the 15th with his ines 
| to erect: his house, and commenced ' its erection, he performed his first. 
act of settlement which gave notice to the world that he claimed that. 
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= tract, aa he found on his arrival Hist that. the plaintiff had. already | 


. - preceded him and had performed an act of settlement which was suffi: a, : 
—. Gient to give notice to the world and put any one seeking to acquite _— 
the tract on notice. Hence I am of the opinion that the elie ack a 


‘of settlement was prior to that of the defendant. 

It will be conceded that the improvements of the defendant are of 
greater value than those of the plaintiff, and that he has resided more 
continuously. on the tract than she. -But as both parties have acted:in — 

good faith, the value of the improvements cuts no figure in this case. 
(Howden v. Piper, supra, at page 163.) Indeed, if that were made the 
basis of good faith, the “poorer settler would nave no show whatever 
with one of ample means. The fact that the defendant’s occupancy of 
the tract was more continuous than the plaintiff's does not defeat:her ~ 
rights in this instance, because the Department. has held in a number 


of cases that when residence is once established, absences because of -__ 


- poverty, to obtain money wherewith to live and improve the tract, does | 
- not destroy the continuity, of residence. ee poet v. baja: 13. L. D. 0% 
113, and authorities there cited.) . 


For the reasons herein given, your office decision’ is reversed and. 7 


_ the tract awarded to the plaintiff, with | instructions to cancel the home- 
‘stead cal of the defendant. _ 


MINING, CLAIM—PLACER LOCATION—EXPENDITURE, 
- CLARK v, TAYLOR. 


‘The fact that a. part. of fie work required by law on a | placer sisi is s performed. 
_ prior to the location of. the claim, and while said | claim is held as agricultural 

land, does not call for the cancellation of the entry, where the fall amount of a 
work required by law is performed | PPIDEY to. onbry)t and gor faith is pEpAron, _ 

cae and: no adverse claim exists. — , a _ 


Seoretary Smuith to the. i nnoie of the General aaa ‘Office, May : 
| | 16,1895. (LP) 


By letter “Ny of Apr il 5 5, 1894, your office transmitted hers the appeal 
of Edwin Taylor from its decision of November 27, 1893, holding his’ 
‘mineral éntry No. 1307, Sacramento, Bar iad district, for can- 

cellation. 

_ The tract embraced in sia entry is the W. 4 of the Nw. 4 of the ; 
~ SE. x of Sec. 26, T. 6 N., R.13 E., M.D. M., and is known as ie TaMlOE 

| Placer, and: was lécated October 23, 1888, 

January 17, 1889, Taylor filed ioral application No. 1729 ior ‘gaid 
Pata and after giving due notice thereof by publication, for the stat- 

—utory period, aud proceeding in all other matters in relation thereof as - 
| Tequited by law, mineral entry No. 1307 was issued to him April19,1889. 

June 4, 1891, a hearing was ordered by your office, on the corroborated x 

protest of Warren V. Clark, alleg ing) that said tract, was, more 
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7 valuable for mahal than. fees mining purposes; and (2 ) tit claimant 7 
had not peomplied with the law i in the matter of erpendiutes upon the | 
> @laime +. 2 2 ~  # co 
At the hearing before the: local: dies ‘Aug ust 26, 1391, the first. ila! e, 
gation was abandoned, and. the evidence. of protestant directed wholly. 
to the second.. : 
March 16, 1892 , the local officers sand in finee of the protestint, but. ” 
upon: a. proper . application duly made by claimant, a rehearing was 
ordered:in said matter, before the local office, for January 16, 1893. | 
At that time the parties appeared. The protestant appeared specially, a 
and objected to said rehearing. Said objection being overruled, the — 
claimant introduced his testimony the protestant introduced none. — 
May 15, 1893, the local office decided in favor of the claimant; that-he — 
had-complied with the law in the matter of said. expenditures. | 

From that decision the protestant did not appeal.. Hence the decision 
of the local office, under Rule 48, Rules of Practice, is considered final - 
_.as to the facts in the case, and.should not be disturbed by your office 

unless for one of the four grounds specified therein. The first, third 
and fourth grounds do not exist, and unless said decision is eontrary 
to existing laws and regulations,” it should not be disturbed. 

Your office, however, in the decision appealed from, reversed. the 
decision of the local officers, evidently on the Wescond? ground speci- 
fied in Rule 48, supra, said decision, in effect, holding that the work. — 
done by einunent on said tract prior to its location, as a mining claim, 
could not be considered as having been done for the development of. 
said eldim as subsequently located, and that between the date of its © 
location ‘and entry only $380 worth of work had been done thereon, 

‘Section 2325, Revised Statutes of the United States, or so much 
~ thereof as contr ols and applies to this case, provides as follows— 

The claimant at the time of filing this application, or at any time thereafter, within 
. the sixty days of publication, shall file with the register a certificate of the United 
States surveyor-general that five hundred dollars’ worth of labor has been expended. 
or. improvements made upon the claim by himself or grantors; that the plat is cor- , 
rect, with such further description by such reference to natural objects or perma- 
nent monuinents as shall identify the claim, and furnish an aceurate description, to 
"be incorporated in the patent. At the expiration. of. the sixty days.of publication 
_ the claimant shaJl file his affidavit, showing that the plat and notice* have been 
os posted i in a conspicuous place on the claim during such period of publication. Ifno 
ady erse Claim shall have been filed w ith the reg ister and receiver of the proper land 


office at: the: expiration of the sixty days of publication, it shall be assumed that the 
applicant is entitled to a patent, upon the payment to the pr oper officer of five dollars 


per dere, and that no adverse claim exists; and thereafter no objectiou from third 


parties -to.the issuance. of a patent shall. be heard, except it be shown nae the’ 
applicant has failed to comply, with the terms of this. chapter. . 


: ~The facts found by. the local officers, which. are to be cousidered as | 
| -final, are: as follows— re | : — 


An. examination of the. former evidence shows that the allegation’ of the contest- 


| ant. were lar gely dependent for substantiation upon his: own evidence and the state- 


ment he made, connecting two Chinamen ue the work done on the claim, and an 
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affidavit corro borative fionsok pur porting to have beatts made an said Chinamien, and 


_- his own evidence as .to the payments made by him for the work so performed. | 


The supplemental evidence of the respondent shows that the work done i said 
“= Chinamen was under an agreement with them, made by himself, and that the pay- 
- Inents therefor were made by himself, and that in denial of the assertion of the con- — 


_ testant that he owned the land, the respondent produced and filed a bill of sale, | mi 


showing: himself to ‘have become the owner. by purchase from the contestant of a — 
portion thereof which is identified by | the evidence. to bea portion of the. land in 
controversy. - a 

The respondent produced as a, witness one of the Ghindinan: referred to as s having 
been engaged in mining on this land, and one of them whom, it was alleged had 


~ made the affidavit referred to, viz: Ah Sin, he testified that the work done by him- 


self and Ah Look his colleague in the work, and whom it was alleged had signed the. 
affidavit referred to, was done under the agreement with the respondent. He testi- 
fies also that he never signed any paper, and did no work for the contestant. | | 
| As it appears from the evidence. of contestant in the present record, that he had — 
conducted mining operations on the land and had washed off about one- -fourth of 
the tract, and apparently had sold to the respondent a portion of the land, and had - 
since asserted no claim to any portion of it, thus as the respondent was his grantor 
(grantee), he was entitled to the benefit of the amount of labor so expended; aside 
from this however, it.is shown that the work done by Freeman et al, amounted from . 
one hundred and fifty to two hundr ed dollars and that the amount of the cost to 
the respondent of the work done by the Chinamen exceeded six hundred dollars. 

The certified copy of the report of the U,S. Deputy Surveyor, filed, shows that 
-more than five hundred dollars had been expended i in labor prior to the oniey made 
| by the respondent. a | 3 


- It would appear foi the above that the claimant and his grantor 
had expended more than $500 on this claim prior to entry. 


. The distinction drawn in your decision, however, between mining . 


work done on this tract, before its location as a mining claim, and after, - 
is, in my judgment, more technical.than is warranted under the circum. _ 

stances. There is no adverse claim here, pressing for recognition. 

The only parties to this controversy are the government and this 
claimant, and under the cireumstances, good faith having been shown, : 
_ the Department should not cancel said entry, unless fraud is shown, or 
_absolute failure to.comply with the law, on the part of the claimant. 
(See United States v. Charles 8. ‘Percival, decided ay this i aaa 
October 18, 1890.) . : 
anes entry where there is no svidenee of eae ‘and in a icetion between the 
‘government. and applicant only, it is the duty of the ‘Department to sustain. the | 
entry if it can be doue without. a violation of the law (Maid of Erin, 2 L. D., 742), 
The claimant has beén in the lawful possession of this tract for more » 
than twenty years. - It was originally included:in his homestead entry, 
and was ou September 1, 1888, on consideration of his final proof, held: 
by. the Department to’ be mineral in character, and excluded from his 
homestead. - No adverse claiin having attaclied thereto, and in consid:. 


eration of the mining work already done thereon, and of the fact that 


most of his improvements were on said tract, he at ouce proceeded, in 
October following the decision of the Department, above mentioned, to | 
take the meeps Bee to acquire title thereto under the mi ning laws 
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| “of. the United States with the results abexe Stated. His ealute aebd | 7 
- faith is unquestioned. The fact that the amount of work required by. 


law has been done by him and his grantors on the tract embraced-in “— 


his placer claim prior. to entry cannot be disputed. And in the absence - 


of any adverse claim, and in view of all the facts and circumstances in - 


_ the case, I am of the oon that the one should be held intact, and - 
| : I so hold. | | | 
‘The decision of your office is . therefore reversed, 


MINING CLAIM—DISCOVERY SITAFT. 
a or . oa 


Epwarp W. WILLIAMS ET AL, 


A mineral entry cannot i allowed upou a discovery of a lode within the limits of a 
| prior patented lode claim. 


Secretary Smith to the Commissioner of the General Land Office, Mai y 
a Bs 16, 1895. a (J... P.) 


-’ By your office letter “N” of April 15, 1894, you transmitted to this 
Department the appeal of Edward W. Williams et al. from. your office 
decision of February 8, 1894, rejecting their mineral application No. 
4451 for patent for the Bushwhacker, Fontaine, formosa and Tee Gee 
Aitch lode claims, Central City, Colorado, land district. | | 

The action of your office was upon the ground that the discovery of 
the.Bushwhacker lode, located in 1891, is within the patented limits of 
the Frontenac lode, embraced in mnineral entry No. 885, patente’ April 
8, 1879. 

The groun ds upon: which the appeal here i is urged is that the frontenge 
ee mining claim, with which, as stated, said Bushwhacker lode con- 
‘flicts, was itself an invalid aia from. the beginning, because the loca- 
tion shaft of the same was located within the lines of the Clifton min- — 
ing claith, a valid and subsisting mineral. location at the oe of the 
application for pateat on the Frontenac lode claim. - 

_ Whatever the recor ds of the local land office, at the date when ‘apt | 
. cation was made for patent for the Frontenac lode claim, may have — 
| shown with reference to the territory embraced therein, it is evident — 

that the subsequent issuance of patent therefor, deprives this Depart- : 
ment of any jurisdiction over the. terr ritory. within the paren limits | 


7 of said claim. 


_ . Your office decision ‘lee ilicged aiatinanes tits arivileee of showin o 
“ghat mineral had been discovered upon that portion of the Bushwhacker ‘e 
lode outside of the limits of the Frontenac claim. 3 | 
By your office letter ““N” of November 1%,: 1894, you fewarded, 
obviously for my information, the atfidavits ot. Joseph Shinneman, 
Samuel A. Rank and Charles 8. Harker, purporting to show that fact. — 
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“The decision of. your office is hereby. affirmed; ‘and the said ahaa 


of Shinneman, Rank and ‘Harker, together. with: the application fora 
hearing filed by appellants, are herewith retur ned us pepropuale action. < s 


| by you office. 


| “RAILROAD LANDS—FORFEITURE cp sourhay jong gaan, . 


Bee TEEN é lasek ie! 


WICKSTROM V. CALKINS BT Fie 


ee ay ae . Poh os 3g = 


trite’ eres noted “eee oe i > 


oe 


An. applicant for the préferred | right ee entry accorded bona fide scttlers under 
section 2, act of. September 29, 1890, who fails to appeal from. the rejection of 


f weet SF i“ 


_ . his application, loses thereby whatever rights he may have been entitled to - 
under. said. act; and it therefore follows that the heir of such an applicant i 
ean have no rights i in the premises based aE the. settlement we the deseaked: : 


applicant.. 


The law authorizing the filing of a soldiers’ homestead acclasewry stabenent dees a 
not warrant the rejection of a: filing on the ground that it was received through 


. the mails. | 


: Seeretary y Smith to the Commissioner of the General tuna opie, May y 


16,1895. > (A.B. 


“The record of fils: cause aoe that on February 93, 1891, the district haar 
land office at Ashland, Wisconsin, received the soldier’s declaratory ~ 
statement of Ira Calkins for the N. 4 of the NE. 4, the SH. 4 of the ~ 


NE. dand the NE. + of the SH. 4, Sec. 29, Tp. 49 N., R. 9 W., ern of 


- Hdward A. Ross for. the SW. £ of the NE: 4, the W. } of the SE. 4 tand 
the SE. 4 of the SE. 4, same eoction, ‘Said “epplicnGonk were allowed 7 
and male of record. The land was within the grant to the Wisconsin | 
Central, forfeited by the act of September 29, 1890, and opened to. 


entry on February 23, 1891. .On the same Aate an application was 


‘received from one. Tons Wickstrom to make homestead. entry of the 7 
W. 4 of the NE. 4, the NW. 4 of the SE.-4 and the NE. 4 + of the SW.4 bo 
same section, whieh + was rejected because of. the os of Calkins and eon 


_ Ross. 


On Rapa 97, 1892, John Wickstrom, amie to be brother of ae 


: Jonas Wickstrom, sec oaeen: who made application during his life- 7 


Ross as lawful heir of said Jonas Wickstrom, and. therefore entitled. 


. time, as above stated, filed a contest against the entries of Calkins and | 


to the preference right extended to said Jonas Wickstrom by the act — 


of September 29,1890. In this contest affidavit Wickstrom. stated that 


deceased had daclat ed his intention to become a citizen of the United 


States, and was otherwise qualified to make entry of said land; that 
| he had continued the cultivation of said land begun by said deconeed 


on. September 2, 1890, and maintained until April 1, 1892, the time of 2 
his death; ae ‘affiant was the. only heir of said cee Wickstrom, aoe 
deceased, residue in the United States; thathe had declared his inten- | 


tion to become a citizen and was, otherwise qualified. 
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After a hearing on Noveubes 13; 1892, the local office on J anuary 13, | 
7 1393, ‘found that the heirs at law of Jonas Wickstrom were entitled: o 
“enter the west half of the northeast quarter of. section 29; that the 7 
soldier’s declaratory statement of Calkins for the northwest of the — 
northeast should be cancelled and his homestead application. rejected 
‘so far as it relates to that forty; that the declaratory statement of Ross 


eae should be cancelled so fat as it relates to. the ‘southwest of the north- 


east and his homestead application rejected as to that forty, and that 


oo _ he should be allowed to enter the west oe of. the southeast quarter of 


said section. - 
From this all panties appedieds anid on J uly 2 28, 1893, your canes after 


holding that the declaratory statement of. Calkins and Ross not being 


filed in person could not be recognized, further held that:. 


- - As the filings of Calkins and Ross cannot be considered, they must rely upon their. 
homestead applications, and prior to this time Wickstrom had assérted his claim “ 
under his settlement ae affidavit contest, and ei eis! had the: superior =e 

of entry. ane 

— On this finding it was: decided ee that the plaintiff as the superior 

- right of entry for the W. 4 of the NE. 4 and the NW. 4 of the SE. 4, 

the land claimed, aud therefore so mich of the land facladad in Cal- | 

kins’s filing as embraces the NW. 4 of the NE. 3 Zand so muchof Ross's 

~ filing as embraces the SW. 4 of ie NE. 4 and the NW. 4 of the S#..4 
are held for cancellation, ad your decision is nccordingly recente a 

’ From this Calkins opened | 2 
| The land in controversy in this case is arichin: the primary limits of the — 
grant to the Portage, Winnebago and Superior Railroad Company, 
between Bayfield and Superior, which afterwards passed to the Wis- 

-consin Central Railroad Company. 

This land was withdrawn for the benefit of anid graut fon all settle- 7 


- ment. and entry on December 10, 1869, and it remained withdrawn and 


not subject .to any of the public land laws, until September 29, 1890. 
- During that period of. withdrawal all persons who went upon said land 

_ were trespassers, and no valid right could grow from such trespass. 
On September 29, 1890 (26 Stat., 496), the act of Congress was 

. approved. which provided. for the forfeiture of all lands granted to aid ~ 
in the coustruction of railroads because of failure to perform the con- 


ditions contained in said grant. Among others, the Wisconsin Central 


had neglected to construct. that portion of its road between Bayfield 
and Superior for which lands were granted by the act of May 5, 1604, _ 
, and. that portion of its grant was forfeited. — 
The second section of ie, forfeiture act, of September 29, 1390, pro-- 
vides: _ aa : : . 7 
; That all persons who, at the date of the passage of this abe are ‘note settlers in 
good faith on any of the lands hereby forfeited, and. are otherwise qualified, on 
making due. claim on said land under the homestead law within six mouths after the 
- passage of this act, shall be entitled to a preference right to any of the same under 
the provisions ‘of the: homestead law and this act, aad shall ‘be regarded as such. 
. actual settlors from the date of. actual settlement or ocenpation, etc. 
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| ' The object of this provision was to protect actual bona fide settlers 
_ who had settled within the limits of railroad grants for the purpose of 
subsequently acquiring tlie lands from the railroad company, and.also _ 


to protect innocent persons who in ignorance of the law had made set- ee 8 


tlements upon said Jands. though such settlement was none other than . 
a trespass in both cases. | oe 7 
In the case under = nbicean Jonas WickStrom, the eee 


— settler, was entitled to this privilege by reason of his being an actual 


settler upon the land at the date the act was passed. When the local — 
office rejected his application, the proper method for him to have ~ 
pursued was to have appealed from said rejection, Whatever rights 
- Jonas Wickstrom may have acquired under the act of September 29, - 
1890, by virtue of his settlement they were lost by his failure to appeal 
from the decision of the local office rejecting his application to enter 
the land. It therefore follows that John Wickstrom, as heir, can have 
- no rights in the premises. based upon that settlement, | 

~ Your. office held that the declaratory statements of Calkins and Ross 
were void because filed by niail. This holding was based on a certain — 


-. cireular (20 L. D., 7), dated April 13, 1892, and a letter from the Com-- — | 
- missioner of the General Land Office to registers and receivers, dated — 
April 14, 1874 (L Copp’s L. O. , 20). This letter states that all home- — 


stead applications must in all cases be filed by soldiers in person, or by — 
their duly authorized agents, and -that they should be rejected when 
received by mail. The circular was based on this letter. 
It is quite evident. that both the letter. and spirit of the law were 


misunderstood when this doctrine was laid down. The letter of April 


. 14, 1874, was writen before the Revised Statutes went into effect and — 
the circular afterwards, but as the wording of the act of April 4, 1872, 
(17 Stat., 49), which first gave the soldiers or sailors the privilege of 
filing a declaratory statement six months before making entry, was not 
changed in the Revision, it is not necessary to make any distinction 
because of the difference i in time between the issuing of the letter and , 
_ the circular referred to. Section 2304 allows the soldier or sailor after — 
filing the declaratory statement six months within which to make his 
entry. . Section 2309 allows said declaratory statement to be filed by’ 
agent, but requires that within six months the soldier or Sar must, 
make actual entry of the land in person. | 7 oe 
The intention of Congress in giving this six. months renee right : 
- after filing declaratory statement: was to give the soldier or sailor suf- 
ficient time within which to prepare to make his actual entry and set-. 


. tlement. The reason for allowing the statement to be filed by agent | | 


was that the soldier or sailor night be enabled to hold the land without. 
being compelled to go in person to the Jand office until he was. s ready. 
' to begin actual residence. _ - 
‘It is quite evident that if Saee intended that’ the soldier or 
Sailor might hold the land by having this declaratory statement ‘filed . 
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by an. agent, he could do: SO ) through the: agency of the sana office a 
department. By sending the statement by mail there was. less evi- — 
dence of any attempt at bad faith or speculation on the part of the 
soldier than in filing through an agent, and the objection to this. 

: method of filing does not appear to be founded upon any reason. ets 

From what has been said, it is plain that the interpretation put upon 


this act by your office and ‘he circular of April 13, 1892, is incorrect, 7 


and that your office holding in this case should be set aside. : - 
. Your office decision is reversed, and the entries of Calkins and Ross 
will be allowed, subject to the rights of John Wilson, in the case of | 


Be Wrnon w. Calkins and Ross, this day decided. 


INDIAN LANDS-OCCUPANCY FOR MISSION PURPOSES. 
A. J. GLORIEUX. | 


Under the provisions of the act. of Fe eines 8, 1887,. the Secretary of the Interior may 
confirm the occupancy of land for religious or educational work among the 
Indians, whenever in his opinion such action is for the welfare of the Indians, 
and the lands are of the class subject to allotment. If such occupancy subse- 
queutly appears to not be to the interest of the Indians, the Secretary may 
direct its discontinuance. . 


Assistant Attorney: General Hall to the Secretary of the Interior, May 
19, 1895. 


_ , J am.in receipt, by reference of Acting Secretary Reynolds, of the 

application of Rev. A. J. Glorieux, Catholic Bishop of Boise, Idaho, 
asking that the occupancy of a tinct of one hundred -and sixty acres of | 
land, located among the Kootenai Indians, in the Kootenai Valley, - 
Idaho, for missionary purposes of the Roman Catholic chureli, be con- 
firmed to said chureh under the Pov of the act of February 8, 
1887 (24 Stat., 388). 

The eo cicnes to me by Acting Secretary Reynolds asks “whether 
the act of February 8, 1887, applies to these lands.” 

_ The 4th section of the net ot’ 1887 permits allotments. by Tndiwns on 
public lands of the United States upon which they reside, apart from 


their. reservations, or for whose tribe no reservation is provided by 
treaty. That portion of. the act which authorizes the confirmation of 


— the occupancy, by religious societies or organizations, of the land occu- | 
pied by them at date of said.act, is as. follows: | . 


If any religious society or other organization is now occupying any. of the public 


lands to which this: act is applicable, for religious or educatioual work among the ~ 


Indians, the Secretary of the Interior is hereby authorized to confirm such occupa- 
tion to such society or organization, in quantity not exceeding one hundred and — 
. sixty acres in any one tract, ‘so long as the same spall be ac on such terms 28 
he shall deem just. a 

' It will be seen that eon anation of occupancy by religious or siden: 
tional societies may be made of any lands which may be allotted to_ 
Indians under said act, i. = any lands to which said act ppEree | 


oe 
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“The history éf occupancy of the lands in 1 question by the Catholic eae 
| chureh i is briefly as follows: 


‘Tn the year 1840, the Catholic church eaablished’ a mission on these - -” 


- lands, and at some time thereafter erected a house and suitable build- 
ings for the purpose of conducting religious exercises, and teaching 
schools, among the Indians. By the treaty of July 16, 1855 (12 Stat., 


975, article 1), the confederated tribes.of Kootenai Tariana ceded. the a a 
northern part of the State of Idaho, including the land upon which the 


_ said mission was located, to the United States. Thus these lands became 
_ public lands of the United. States—the Indian title having been extin- 
guished. A great many Indians continued to reside upon these public 


lands, and the Cathdlic church maintained its mission. church and 


schoolhouse, and from time to time erected buildings thereon. My 


- information, gleaned from the papers submitted. to me, is that thelands 


occupied by the Catholic church are in the midst of quite a large Indian | 


| ; settlement. There cau be no question, I think, that the Indians oceu- — % 


- pying that section’ of the State could take allotments in these jands, 
under the 4th section of the act of February 8, 1887. This being true, ©. 
Ido not: ‘doubt that the Secr etary of the cae ee is authorized to con- 


“firm the occupancy of said lands to. the © Catholic Vo as prayed for, o 


by Bishop Glorieux. : 7 
You will note that the lan guage of the act i in reference to confirmation 


is, that the Secretary is “authorized” to confirm. -I do not construe 


this language as mandatory ; ; but the Secretary i is vested with authority 


to Inake confirmation of lands oceupied by religious organizations, if — | 


in his judgment it is deemed best for the well- being of the Indians. As’ 
to whether the occupancy of the Catholic church in this instance should __ 
- be confirmed is a matter within the discretion of the Secretary, which 
should be exercised with a view to promoting the welfare of the Indians. 
I call attention also to the fact that the church will not get title to 
these lands, should its occupancy: of the land be confirmed by the Sec- 


. retary. The only right. given, is to have the use of the lands “so long : | 


_ as the same shall be Cone for a i and education al work Samos 
the Indians.” : 

I am of the opinion that «enever it is :made ea appear 6 the Secre: 
tary that such religious or educational work. is for the interest of the 
| Indians, such occupancy may be continued; and when, in his judgment, 
it ceases to be necessary < or profitable, he ci can discontinue it. 

Approved, 
| HOKE SMITH 
12 Beoretary, 





MEE: wieet =e he benacaen ~ 


| “RIGHT OF WaAY—CANAL AND RESERVOIR. 
- SourH PLATTE: AND ‘RESERVOIR Co. 


An application for right of way privileges ander the ae of March By 1891, ¢ can ‘not is 
. approved where it appears that, the purpose of the proposed pipe line and Teser- . 
voir is to afford an auxiliary to the waterworks of a city, The wateri ing of gar- 
dens and lawns in a any, during the summer season, is not AHS irrigation con- . 

| _ templated by said act. : : . 


mecn tans y Smith to the Commissioner of. the General Land Office, May : 
ere ae a ee ree O.) 


] am in 1 receipt of your office letter of April] 19. ), 1895, again  submittin go 


~ for the consideration of the Department. the maps and papers accom- 


panying the application for right of way on account of canal and reser- 
voir proposed to be built by the. South Platte and Reservoir company | 
— in Colorado. 

The matter of the aioloution of this company tras netere aonsidered 
_ in departmental decision of Febrnary 23, 1895 (20 L. D., 154), wherein 
it was held that the act of March 3, 1891 (26 Stat., 1095), under which 


. the present right of way is einiged. restricted the. purpose for which » 
the right of way therein granted may be used to that of irrigation and — 


that maps of location will not be approved where it appears that the - 
right of way is desired for any other purpose than that of irrigation. - 
— AS it appeared. that under the articles of incorporation this company 
| was empowered to engage in other business than that of irrigation, and | 
, as it appeared from a letter filed by the company’s attorney that the 
_ purpose for which the reservoir: and pipe line in question was desired — 
was that of furnishing water, i in cases of emergency, to the water works - 
. company of the city of Denver, you were directed to call upon the com- — 
pany to file its. certificate under the signature of its president and the 
seal of the company to the effect. that the proposed reservoir and. pipe 
line, on account of which the right of way is claimed i in its eppCatOn), | 
_ is desired for the sole purpose of-irrigation.. “s 
By your office letter of April 19, 1895, the papers ¢ are again forwarded | 
with the certificate of the srasident to the following effect: _ 


- It is the purpose of this company to sell. and furnish water for the irrigation of 
7 lands. It is also the purpose of this company to furnish: and. supply, the water works | 
. company of the city of Denver with water for irrigation in | the eyent hereinafter 
named. . | 2 7 
There never has ee a time yet when the present water ore of the ate works | 
company of the city of Denver has not been sufficient to meet all the demands of the — 
city of Denver, and it will always be sufficient to supply the domestic uses of water — 
for said city ; but in recent years great demands have been made upon the water 
works company of said city for water to be used for irrigating gardens and lawns in the. 
city and vicinity thereof, and in the summer season most of the water taken throngh | 


_ its pipes is used for this purpose. If that demand continues to grow, and there should 


happen to be a shortage of water in the river any one year, the irrigation of these : 
gardens and lawns will have to be LORRSe unless this safety reservoir is used. ‘There - 
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_ being always Snel water to supply the domestic uses of the city of neaver its pur- 
‘pose is to. supply the possible shortage made by the irrigation of gardens and lawns | 
hence the proposed reservoir and pipe-line on account.of which the right of way is 
claimed, is desired for the sole purpose of irrigation. | 

From this certificate it would appear that the purpose of the con- 
= struction of the proposed reservoir is as stated to be a safety reservoir 
that is auxiliary to the water works of the company engaged in supply- 

ing water tu the city of Denver. The irrigation referred to, that of 
watering gardens and lawns during the summer season within the city, 
is not irrigation within the meaning of the act of March 3, 1891, supra. 
| Said act contemplates the reclamation of arid lands so that they may 
be capable of* producing ordinary crops, and as the purpose for which 
the water desired to be conducted and stored under the application 

under consideration is not in my opinion for the purpose of irrigation, . 
as contemplated by the atatte, I must es to reppe. the maps 
submitted. 

‘The maps are therefore herewith retur ned and you: will ailvise He: 


com pany aogonding ly. 


RESERV ATION—-IMPROVEMENTS. 
INSTRUCTIONS. 


The Department will not consent to the erection of buildings on: land reserved for 
government use, when such eye may form the basis of a demand — 
against. the United States. : Soe 


Secretary Smith to the Commissioner of the General Land Office, May 
(Cai: oe 18, 1895. (G. B. G.) 


I have your letter of April 22, 1895 , transmitting a report by Inspec- 
tor Swineford, dated the 16th of (eel 1895, on the condition of the 
building occupied by the. United States Land’ Office at Kingfisher, 
_ Oklahoma Territory, which is located on the government acre reserved 
for such purpose. In said report, he says, | 
‘The office 3 is located in-a one-story frame building, erected by the government some 
years ago, on the one acre lot reserved for that purpose, and which is amply suffi-. 
cient for all requirements of the public service; but the floor is likely to be snb- © 
merged at almost any time, in case of a heavy rain, owing to the fact that it is _ 
several feet below the grade of the surrounding sireet, as established since it was. 
‘built. It should be raised sufficiently to preclude damage by reason of such an acci- 
dent.- In this connection I submit herewith copy of a proposition recently made | 
by a number of the most responsible business men and residents of Kingfisher to _ 
the Post Office Department, the original of which will be found on file in that 
Department, and respectfully recommend that, should permission to erect a practi-— 
cally fire-proof building on the laud office acre for a post office be requested, it be — 
promptly granted. _Such a building will in nowise impair the satety of the land 
office, but on the other hand will effect a considérable saving to both Pea 


In your said letter you say, | 


_ Tenclose also a copy of the proposition submitted by the citizens of Ringtshier to 
the Hon. First Assistant. Postmaster General, ae alae that they be ees at 


(12781—vou 20—_30 
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their own expense to soneinde a& saieanie handue and furnish the same. for the use . 
of the post office, upon the said government acre and to: convey. the same in fee 
‘to the government and also to remove and raise to the proper g grade the land office. 
_ building on a stone foundation on said acre. aes: 

- Lhave examined the terms of the agreement 1 upon which } it is pro- 
| one to erect said post oftice building and I nowhere find a stipulation — 
‘of the.parties to erect. the same at their own expense. They specifi- 
-eally agree to remove the old land office building and raise it to its 
proper grade at their own expense, but if it is their intention to erect 
‘a post office building without expense to the government, they have 
| carefully refrained from saying so. It is true they agree to lease or. 
‘convey the building to the government, but they. afe silent as to | 
terms, and the pr esumption is that the intention is to lease or convey 
the same for a consideration. - 

' [have no authority to contract for the erection of public buildings 
in this informal way, and will not give the consent of this Department 
to the erection of such buildings on public lands where they may form 
the basis of a demand against the government. | 


NoRTHERN Pacrric R..R. Co. v. FLANNERY. 


“R Motion for review of departmental decision of February 23,. 1895, 
20 L. D., 188, denied by Secretary Smith, May 18, 1896. 


RAILROAD G RANT--CONSOLID ATION—MORTGAGE SALE. 


_ Dourine ®. ‘Unton PACIFIC Ry. Co. 


_ The act of Biareh 3, 1869, aioe the Uuiok Pacific Ry. Co, Eastern Division, 


to contract with the Denver Pacific company for the construction and operation 
of that part of its railroad between Denver and its point of connection with the 
Union Pacific at Cheyenue, is recognized in the Department and: courts as: 
authority for the consolidation. ‘of said lines of road. . . 
. The provision in section 8, act of J uly 1, 1862 , incorporating the Union Pacific Hawes 
company, to the effect that the lands granted, and remaining unsold after three 
years from the final completion of the road, should be subject to settlement and 7 
pre-emption, cannot be enforced as against a mortgage placed on said lands 
wherein the fee thereto is ny peulecne’ by the company: to secure the ePeymeny 
_ of a debt not yet due. . 


Beoretary Smith to the Commissioner of the General Land Office, Mag iy 
| 18, 1895. ee re (FW. ©.) 


EG ie ‘eonsaered the appeal of Conrad. Doering from your office 
‘decision of January 24, 1894, denying his application to enter the NE. 

tof Sec. 3, T. 2 S., RB. 68 Ww. Denver land district, Colorado, for con-: 
flict with ti grant to the Union. Pacitic Railway company, successor 
‘to the Denver Pacitic Railway and Telegraph a 
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There appears to be no question that the land in pueetoas IS & part ben 


| of that granted to aid in the constr uction of said Denver Pacific Rail- 
' way and Telegraph company, it being within the limits of the grant 


and free from adverse claim at the date of the definite location of the a : 


—voad, namely, August 20, 1869. . | ; 
-Doering’s application was presented on February a 1891, rl rejected - 

- for conflict with the grant, from which he appealed to your office and - 
again from your office decision of January 24, 1894, to this Department, — 
 -His first contention is that the consolidation of the Kansas Pacific - 


Railway and the Denver Pacific Railway and Telegraph company was. _ 


in violation of the provisions of the act of Congress approved July 2, 
1864 (13 Stat., 356) and that it was also prohibited by the constitution — 
of Colorado, Art. XV., See. 5, and Sec. 318, page 187, General Laws _ 
of Colorado, 1887. | 

It is unnecessary to here recite the legislation: tdintived to the several 


grants which were finally known as the Union Pacific Railway com-_ ; a 


- pany, suffice it to say, that before the Union Pacific had completed its | 
line to Denver, and on March 3, 1869, Congress passed an.act (15 Stat., 


— «824), authorizing the Union Paciie Railway company, Kastern division, on 


to contract with the Denver Pacific Railway and Telegraph company, | 
a Colorado corporation, for the construction, operation and maintenance - 
of that part of its railroad and telegraph between Denver and its point 
of connection with the Union Pacific Railroad at Cheyenne. This con- 
_ golidation has uniformly been recognized by this Department and the 
courts (See case of U.S. v. Union Pacific Ry. (148 U. S.. , 563), and this 
ground of claimant’s appeal is therefore overruled. | 
It is further urged in said appeal that by the terms of See. 3of the 
act of July 1, 1862 (12 Stat., 489) incorporating the Union Pacific Rail- — 


way company, provision is fede that the lands remaining unsold after. oe 


_ three years after final completion of the road, should be subject to set- 

_ tlement and pre-emption and that such condition attacies to all lands 
acquired by. the Union: Pacific Railway company either under its 
original charter or by. reason of its consolidation with, the Denver 
Pacific Railway and Telegraph company. — 


It-is further urged that by the terms of a Sa deed of trust alleged Ae 4 


to have been executed on August 10, 1869, the Denver Pacific Railway 


and Telegraph company, deeded in trust to secure the bond holders of 


the company 800,000 acres of land situated within the limits of its 


grant between Denver, Colorado, and Cheyenne, Wyoming. That the — af 


aggregate area of lands within the grant of the Denver Pacific Rail- 

_- Way and Telegraph company is 1,356,800 acres, so that said mortgage. 
- did not embrace all the lands within the grant for said company, and 
as the lands intended to be mortgaged are not particularly described, | 


Doering claims the right to enter the land in question, as not bein; Gia 


. part of that mortgaged, or sold, or otherwise disposed of within three — 
years after building the road, and therefore eee to his application | 
presented February 9, 1891. | | . ; 
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He fails to furnish. a copy ce the deed. or ior sige: referred to, but | 
from an abstract of title covering a portion of See. 15, 'E. 5N. , BR. 65 W,, 
Colorado, I find an abstract of the mortgage and deed of prashe oe 
~ guted by said Denver and Pacific Railway and Telegraph company, on — 


— August-10, 1869, At om which it appears that the fompany ees iy - 
— said mortgage | 


7 every alternate section of public land aesiauated ey odd numbers, to the amount — 


--- of ten alternate sections pér mile, and within the limits of twenty miles on each. — 


side of its said railroad, excepting lands sold, reserved or otherwise disposed of by | | 
the U.S. or to which a pre-emption or homestead claim may-have attached at time | 
| of said road is definitely fixed and excepting mineral lands other than coal andiron. - 


This mortgage was to secure bonds issued in the sum of $2 500, 000, 
and would appear to be a blanket mortgage covering the Bitie "and : 
grant, and similar to those considered by the Supreme court of the 
United States in the case of Platt v. Union Pacific Railway company — 
(99 U.S., 48), in which it was held that the mortgage was an hypothe- - 
cation of the fee and not merely an estate determinable at the expira- 
tion of three years from completion of the road and as the debt it was | 
given to secure had not matured, the lands were held to be. not subject 
to pre-emption under the provisions of Sec. 3 of the act of July 2, supra. 
From a careful review of the matter I find that no such showing has | 
been made in support of. the appeal.as would warrant this office in dis- 
turbing the decision of your office which sustains the action.of the local - 
officers in rejecting. Doering’s application for conflict with the grant for — 
— said company and said decision is accordingly a affirmed and Doering’ S. 
- app ieaton: will stand rejected. : wf 


; PRACTICE—APPEAL—PROCEEDINGS ON FINAL PROOF. 
PATRICK Fox. 


Where an entry is held for sacitellation on the report: of ¢ a special agent, sapieee: to 
the right of the entryman to apply for a, hearing to show cause.why his entry 
should be-sustained;} the entryman may decline to apelg for a hearing, and appeal : 
to the pee for a consideration of his Case as ih stands. on mie record. 


Secretary Smith to the Osanna of the coe al tana Office, en 
18,1895. | LP) 


By your - office ictta upr of March 9, 1895, } you pabamitied here the 


= application of Patrick Fox for a writ of certiorari respecting your office 


decision. of Febr uary 2, 1898, denying his right of appeal from your | 
office decision of September 20, 1894, holding for cancellation, subject: 
to. his right to apply for a hearing his commuted homestead entry No. 
7936, made June 27, 1891, for the E. 4 of the SE. 4 and the SW. dof 
the SE, 4 4 of Sec. 28, T. 42 N. , RK. 27 W., St. Cloud cd (Paylors Falls Series), 
| Se land district, ra 
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The per tinent facts 4 in this case are , that on March 17, 1884, Fox made a as ; 
homestead entry No. 3334 for the SE, + of the section, township and. Sor. 


range above described. 


June 27, 1891, his final a? was ; accepted, and’ he was allowed 6) aed 


commute ie onc entry to cash entry No. 7936 for the tracts 
embraced therein, as above stated. 


September 20, 1894, your office, on the report of : asp Agia agent, t ae Tae 


reference thereto, held said gute No. 7936 for cancellation, subject to ? 


~Fox’s right to apply. for a hearing t to show cause why said entry should ee a 


be sustained. 
Within the time required by ihe tnles of ott Fox filed his 
_ appeal from said decision in the local office, which by its letter e Octo- 
" ber 12, 1894, transmitted the same. to your office. | 
Rebriar y 2,1895, your office, by its letter “P” of that data formally 


decided that Fox had no right of. appeal from its decision of September. oe , 
— 20, 1894; that said decision was a mere interlocutory order, from which = 


appeal did not lie; aud so holding declined to entertain Fox's appeal. 


-Fox now applies, under rules 83 and 84, rules of practice, tohave the —_ 


proceedings certified here, and to suspend further action until the 
Department passes on the same. 

In the case of W. W. Wishart o L. D. 2 BEN the Department held 
that— 7 


Under a ‘decision of the Goitndins ones heliiag an entry for witiectiavion, with the 
right to furnish new or supplemental proof, the entryman may refuse to furnish such 


proof, and standing on his case as made, appeal to the Department; butifthe appeal. 


below is finally affirmed, the appellant will not be allowed to sabeoquntly submit | 


supplemental proof, citing the cases of W. B. Ennis et.al. © Tio aa and James 


“Hill (6 L. D., 605). 


This, as I understand it, is the pOMtiOn of Fox. He ‘insists nat his 
final proof, made in 1891, with other evidence in the case, conclusively 
shows his good faith and compliance with the law; that lapse.of time _ 
has scattered his witnesses to parts unknown, aes that poverty and © 
old age render it impossible for him to now ascertain their where-. 
abouts, and obtain their evidence for a hearing, as directed: by your 


office. Hence he stands on the case made by the record, declines to | a 
apply for a hearing to show cause why his entry should be sustained— __ 


.for the reasons stated,—and appeals from your office decision holding 
his entry for cancellation. za; under the authorities, he ey Des 
aright to do. | | 
You will therefore transinit the record in the case to this Depart- 
ment, and suspend farther action with reference to said entry until the 
— questions en by said record. are paseo ou. | a 


| 400, Decistows — ‘To _ PUBLIC LANDS. 


KICKAPOO INDIAN LANDS OPENED. 
_INsrRuctions. 


| DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 


| Rucrsters AND RECEIVERS, _ 
Guthrie and Oklahoma, Oklahoma. 


GENTLEMEN: I have to call your attention: to the proclamation. of the 7 


: - President, dated May 18th, 1895, together with. the schedule of lands, 
_ copies of which are hereto attached,* by which the lands described in 
that schedule, except such as may be properly selected by the Territory 


of Oklahoma under and in accordance with the provisions of the act of. . 
March 2, 1895 (28 Stat., page 899) prior to the time fixed for the open- _ 


ing, will be open to settlement under the statutory provisions therein 
recited, at and after the hour of 12 o’clock noon, central standard time, 
of Thursday, the twenty- -third day of May, 1895, being certain tracts 
embraced in the cession of the Kickapoo Indians, by agreement ratified 
and confirmed by the act of Comerees approved March 3, 1893 (27 Stat... 
pages 557 to 563), 
With regard to the lands described in the schedule, y you will obser ve 

that the act referred to provides: 


That whenever any of the lands, acquired by this agreement shall, by sistation of 
law, or proclamation of the President, of the United States, be open to settlement 
or entry, they shall be disposed of (except. sections sixteen and thirty-six in each 


township thereof) to actual settlers only under the provisions of the homestead and. 
townsite laws (except section twenty-three hundred and one of the Revised Statutes: 


of the United States, which shall not apply): Provided, however, That each settler 


on said lands shall, before makiug a final proof and receiving a certificate of entry, 


Weta gan; D6. May 18, 1895. a 


° 


_ pay to the United States for the land so taken by him, in addition to the fees pro-- | 


vided by law, and. within five years from the date of thé first original entry, the sum 
of one dollar and fifty cents an acre, one-half of which shall be paid within two 


_ - years; but the rights of honorably discharged Union soldiers and sailors, as défined . 
- ‘and described in sections twenty-three hundred and four and twenty-three hundred — 


and five of: the Revised Statutes of the United States shall not be abridged, excepé - 


: as to the sum to be paid as aforesaid. ‘Until said lands are opened to settlement by 

‘proclamation of. the President of the: United States, no person shall be permitted to 

' enter upon or occupy any of said lauds; and any person violating this provision shall 
never be permitted to make entry of any of said lands or acquire any title thereto: : 

Provided, That any person having attempted to, but for any cause failed to acquire - 

_a title in fee under existing law, or who made entry under what.is known.as the — 


commuted provision of the homestead oe shall be uci to make: homestead 
entry upon said lands. : | 


It is further provided aya the act of Congress. approved Rebrossy 10, 


| 1894 (28 Stats., page 37 ‘ee 
‘That every homestead settler on the publie lands on 5 tite? left haul of the ee 


Fork River. in the former Iowa Reservatiou, in the Territory of Oklahoma, who 


_ *Schedule not published herein, 
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entered less than one- ‘hundred and. sixty acres of land, may enter, under the home, — ‘ 
. stead laavs, other lands. adjoining the land embraced in his original entry when such 
additional tauae become subject to entry, which additional entry’ shall not, with the 


~ lands originally entered, exceed in the aggregate one hundred and. sixty acres: Pro- » 


vided, That where such adjoining entry is made residence shall not be required upon: 
the lands so entered, but the residence and cultivation by the settler upon and of 
the land embraced in his original entry shall be considered residence and cultivation. 
. forthe same length of time upon the land embraced in his additional entry; but 
such lands so entered shall be paid for, conformable to the terms of une act acquiring: 
_ the same and opening it to homestead entry. 


It is also: provided by the act of Congress approved 1 March 2, 1895 
(28 Stats., page 899) : 


That any State or Territory entitled to indemnity school ene or entitled to select 
_ lands for educational purposes under existing law may select such lands within the 
_ boundaries of any Indian reservation in such’ State or Territory from the surplus 
_lands thereof, purchased by the United States after allotments havé been’ made to 
the Indians of such reservation, ancl prior to the opening of such reservation to set- 
tlement. , | | aa She 4 
In regard to Tameetaan: entries for these anda, you will oe, | 
under the general instructions of the circular of July 21, 1890 (11 L. D., 
. 49); and. instructions therein referred to, and also the districtions of 
the circular of March 23, 1895 (20L. D., aaah eacees as paces by | 
these instructions. . 
Where a party, who has made or ennmnea a homestead entry prior 
to March 3, 1893, applies to make a second homestead entry under the — 
_. second proviso to section 3 of the act of March 3, 1893, he will be 
required to file in addition to the other affidavits Required: an affidavit, 
— giving the description of the land. embraced in his former entry, the. 
- date when and office where made, and if commuted, the date of com- 
mutation. If he has failed to perfect title to the land embraced in 
his former entry, he must dlso set forth the cause or causes which pre-. 
vented him from acquiring title thereto, and his affidavit in the latter 
tase should be corroborated by two parties if possibie. If the show- 
ing made by the party is, in your judgment sufficient to entitle him to — 
the benefits of the statute, you will allow hin to make enury as i other 
- Cases, 7 
You will notice that the act of February 10, 1894, eciiee: for addi- 
tional entries for lands in. the Kic :kapoo reservation by homestead 
settlers on the left bank of the Deep Fork River, who entered less — 
than one hundred and sixty acres: The area which may be embraced 
‘in such additional entries is limited to a quantity which, with the tract 
embraced in the original entry, shall not exceed one hundred and sixty | 
acres, and the tract entered must adjoin that embraced in the orig: 
-_inalentry. No party will be entitled to an additional entry under said 
provision whose claim to the lands embraced in his original entry has. 
been. initiated since the approval of said act. You will make notes | 
upon the papers in all entries made under said act, and opposite the - 
“entries ol the monthly abstracts, referring to the act of February 10, 
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1894. “Rees and commissions as in ‘eener ‘cases, oyill be requir aa to ie = 
| paid by parties making such additional entries, anid proof of compliance | 
with the homestead law must be shown to the same extent as in other 
entries for Kickapoo lands, with the exception that residence upon aud 
cultivation of the tract embraced in the original entry shall be consid- 

ered residence and cultivation for the same length of time on the tract 
einbraced in the additional entry. In cases where a party has not made - 

proof upon his original entry, and is competent to make proof upon 
his additional entry, when he snbmits the proof on his original entry, 
he way combine the proofs for both tracts in one proceeding and — 
receive one final certificate embracing both tracts. The additional. 
payments must be made for the respective tracts in accordance with 
the law governing the disposal thereof. 

_ It must be remembered that, while the antes | coming under ‘tie 


_ provisions of the said. act of. February 10, 1894, are permitted the — 


privilege of making an additional entry, based on the original entry 
theretofore made by them, there is no provision permitting the reser- 
vation of any particular tracts for their benefit, and, therefore, their — 
claims to any lands under said statute will rest. upon a age of | 
initiation as in other vases. 3 
The homestead commissions for these iid will be computed at the | 
rate of $1.25 per acre, the ordinary minimum price of public lands | 


_- under the general provisions of section 2357 BR. S. 


Any person applying to euter or file for a homestead under the pro- | 


visions of section three of the act of March 3, 1893, (supra) will be — 


- required first to make affidavit, in addition to other requirements, that. 
he did not violate the law by entering upon or occupying any portion 
| of said lands prior to the time fixed in the President’s proclamation. 
for legal entrance thereon, the affidavit to accompany your returns for. — 
the entry allowed. Affidavit (form 4-102) modified to meet the cir- 
cumstances, may be used for this purpose. . This affidavit will not be. 
required from applicants under the provisions of the act of February. 

10, 1894, they being granted the right to make an additional entry 
without any restrictions in respect to prior entrance upon the lands. 
Where the preliminary homestead affidavits are executed ontside of 
your offices, before one of the officers named in the acts of May 26, 
1890 (26 Stat., 121), or March 2, 18 5 (28 Stat., page 744), they must be 
accolinpanied by an affidavit. showing. a sufficient reason for not appear- 
ing before your office to make the same (See circular of April 30, 1895). 
_ Should homestead applicants appear in great numbers before either 
of your offices to make entry at the time of the opening, you will be 
governed in your action by the instructions contained in the circular. 
of April 13, 1892 (20 L. D., 7) intended to meet a similar condition. — 
| Should you receive applications by mail when there are a number of | 
_applicants.in line before your office, you will vive each application SO. 
received, at the time of its reception, a number following that of the : 
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last applicant in ‘the line, and: not act upon said application until its a; 


number so determined, is reached in the regular order of business. 7 
Your attention i is called to the fact that there is no provision for the | 
ordinary commutation of any homestead entries for said lands, it being 
- specifically provided that section 2301 R.S., shall not apply; but com-_ 
mutation of homestead entries for lands required as townsites may be . 

_ made under the provisions of. section 22 of the act of May 2, 1890, aS 

hereinafter specified. | 7 

~ In regard to the additional ener: for said ‘iande cequrca of home-— 


- stead settlers, you will be governed by the instructions found in the _ 
circular of June 8, 1893 (17 L. D., 52), which has reference to similar ~ 
payments for other lands in Oklahoma, under the preyagions Ct section 


16 of the act of Mareh 3, 1891 (26 Stat., page 1026). 7 
Townsite entries may be made caer the. ‘general townsite laws as 


modified by the first proviso to section 22, act of May 2, 1890 (26 Stats. a? : 7 


7 92), in regard to which you are referred to the circular of July 9, 1886 


(5 L. D., 265), or they may be made under the special provisions of the 
_ second pEOVISO to. said section 22. In regard to cases of the latter 


— class, instructions may be found in the ene of November 30,1894 


(19 L. D., 348). 
No sommieit upon the provisions of the act of March 2, 1895, which | 


have been quoted, appears to be necessary at this time. 


Very respectfully, oo 
_ wane? Fe = 3. W. LAMOREUX, | = 
a — Commissioner. 
- Approved, isteach 
HoKE SMITH, 
Secr ee ae 


. {OPENING KICKAPOO LANDS} 
- By THE PRESIDENT oF THE Unrtep STates oF AMERICA. | 


A PROCLAMATION, 


Whereas, by a written agreement, made on the ninth day of Septem- — 


ber, eighteen hundred and ninety-one, the Kickapoo Nation of Indians, 
in the Territory of Oklahoma, ceded, conveyed, transferred, and relin- 


quished, forever and absolutely, without any reservation whatever, all: — 


their claim, title, and interest of every kind and character in and to the 
lands particularly described in Article I of the agreement, Provided, | 
that in said tract of country there shail be allotted to each and every 5 
member, native and adopted, of said Kickapoo tribe of Indians, 80 acres" 


_ of land, in the manner and under the conditions stated in said agree-. _ 


- ment; and that when the allotments of land shall have been made Pane: | 
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. ‘ied by the ee of the Titevion the title aiaee es shall be held / 
in trust for the allottees respectively for the period of twenty- five years | 


. in the manner and to the extent. provided for in the act of Congress 


approved February eighth, eighteen. hundred and eighty. sevell = 
 Stats., 388); and - 7 3 
“Whereas, it is farther stioalaeea and agreed by Article 6 of the agree- 

ment that wherever, in this reservation, any religious society or other — 
organization is how occupying any portion of said reservation for reli- 
gious or educational work among the Indians the land so occupied may 


~~ _-be allotted and confirmed to such society or organization, not, however, 7 


to exceed one huudred and sixty acres of land to any one society or 
organization, so long as the same shall be so occupied and used, and | 


such land shall not be subject to homestead entry; and — 


Whereas, it. is provided in the act of. Congress accepting, teeing: 
and confirming the said agreement with the Kickapoo Indiaus, approved _ 
- Mareh. third, eighteen hundred and ae three lex — pp. 557 to 

he 563). section three:. 


That whenever any of the lands, acquired by this agroemerit shall, by operation 


of law or proclamation of the President of the United States, be open to settlement |: 


- or entry, they shall be disposed of (except sections sixteen aa thirty-six in each | 
tow nship thereof) to actual settlers only, under the provisions of the homestead and | 
townsite laws (except section twenty-three hundred and one of the Revised Statutes. 
of the United States, which shall not apply): ‘Pr ovided, however, That. each settler .- 

on said-lands shall, before making a final proof and réceiving a certificate of entry, 
“3 pay.to the United States for the land so takeu by him, in addition to the fees pro- 


vided by law, and within five years from the date of the first original entry, the | 


sum of oue dollar and fifty cents an acre, oue-half of which shall be paid within two 


“9 years; hut the rights of honorably discharged Union soldiers and sailors, as defined: 


_ and described in sections twenty-three hundred and four and. twenty-three hundred | 

- and five of the Revised Statutes of the United States shall not be abridged, except as ~ 
to the sum to be paid as aforesaid. Until said Jands are opened to settlement by proc- _ 
lamation of the President of the United States, no person shall be permitted to enter 


a upon or: occupy any of said lands; and any person violating. this, provision shall — 
° never be permitted to make entry of any of said lands or acquire any title thereto: - 


Provided, That any person having attempted to, but for any canse failed to acquire | 
a title in fee under existing law, or who made entry under what is known as the. 


commuted provision of the. homestead law, shall be qualified to make Homes 


entry upon said lands. 7: and 


Whereas, allotments of. ead in soveralty to said Kceupeo Indians | 
have been made and approved in accordance with law and the provi- ~ 
- sions of the before-mentioned agreement with them; and . 
| Whereas, it is provided - by the act of Congress ae the temporary | 
- government of Oklahoma, approved May : second, eighteen hundred and 

- ninety, section twenty-three (26 Stats., 92), that there shall be reserved . 
| public highways four rods wide peiw can each section of land in said | 


Territory, the section lines being the center of said highways; but no — 


-. deduction shall be made where cash payments are provided for in the 
amount to be pat for each quarter section of land by reason of such 
reservation; ; and | | : 
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Where as, it is provided in athe nek of Gonsress approved February - 


| “tenth, eighteen hundred and ninety-four, (28 Stats., p. 37): 


. Phat every homestead settler on the: public lands on the left bank of the Deep 
Fork River in the former Iowa Reservation, in the Territory of Oklahoma, who 
entered less than one hundred and sixty acres.of land, may enter, under the home- 
stead laws, other lands adjoining the land embraced ‘a his original entry when such | 
additional lands become subject to entry, which additional entry shall not, with the. 


lands originally entered, exceed in the aggregate, one hundred and sixty acres: Pro- — 


vided, That where such adjoining entry is made residence shall not be required upon 
' the lands so entered, but the residence and cultivation by- the settler npon and of the 
land embraced in his original entry. shall be considered residence and cultivation for 
the same length of time upon the land embraced in his additional entry; but such. 


_ lands so entered shall be paid for, conformable + to the terms of the Act po aaa the 


same and opening it to homestead entry. ” and; 


‘Whereas, it is further provided in the act of ‘Congress approved Mar ch 
2, 1895, (28 Stats. . D. 899)— S72 . | 


“That any State or Territory entitled to indemni ty sehoel lands or enbitied to salsey: 
lands for educational purposes under existing law may select such lands within the 
boundaries of any Indian reservation in such State or Territory from the. surplus 
, lands thereof, purchased by the United States after allotments have been made to 
the Indians of such reservation, and prior to the opening ‘of such. reservation to Hote. o 
tlement.” and: “3 | ie 
Whereas, all the terms, souditions, na: considerations: required by 
said agreement made with said tribes of Indians and by the laws relat- 
ing thereto, precedent to opening said lands to settlement, have been, 
as I- hereby declare, complied with: | 
Now, therefore, I, Grover. Cleveland, President of the United States, ; 
by vitine of the power in me vested by the Statutes hereinbefore 
mentioned, and by other the laws of the United States, and by the said 
agreement, do hereby declare and make known that all of said lands 
hereinbefore described, acquired from the Kickapoo Indians by the 
agreement aforesaid, will, at and after the hour of twelve o’elock, noon 
(central standard time), Thursday, the twenty-third day of the month | 
of May, A. D., eighteen hundred and ninety- five, and not before, be - 
open to settlement under the terms of and subject to all the conditions, 
limitations, reservations, and. restrictions contained in the said agree- 


ment, the statutes above specified, and the laws of the United States -_ 


applicable thereto, saving and excepting such tracts as have been - 
allotted, reserved or selected under the laws herein referred to, and 
such tracts as may be properly selected by the Territory of Oklahoma 
under and in accordance with the provisions of the act of March second | 
— eighteen hundred and ninety-five, hereinbefore quoted, prior to the time 
herein fixed for the opening of said lands to settlement. a | 
The lands to be so opened to settlement are for greater convenience 

_ particularly described in the accompanying schedule, entitled “Sched. 
ule of lands within the Kickapoo Reservation, Oklahoma Territory, to 
be opened to settlement by ‘proclamation of the’ President, ” but notice. 
1s ereny elven. that should any of the lands described. in me accor: 
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_ -panying schedule be. Sraperly Selowted = the Territory of Oiishome - 
- under and in accordance with the provisions of said act. of Congress 


approved March second, eighteen hundred and ninéty-five, prior to the | 
time herein fixed for the opening of said lands to settlement such tracts 
will not be subject to settlement or entry. 

Notice, moveover, is hereby given that it is by law enacted that until 
said lands are opened to settlement by proclamation, no person shall — 
be permitted to enter upon or occupy the same; and any person violat: 
ing this provision shall never be permitted to make entry of any of 
said lands or acquire any title thereto. The officers of the United 
States will be required to enforce this provision. 

And further notice is hereby giveu that all of said lands lying north 
of the township line between townships thirteen and fourteen north, 


7 are now attached to the Eastern Land District, the office of which: is 


at Guthrie, Oklahoma Territory; and all of said. lands lying south of — 
~ the township line between townships thirteen and fourteen north are. 
now attached to the Oklahoma land district, the office of which is at 

| Oklahoma, Oklahoma Territory. | : 
Jn witness whereof, I have herennto set my hand and caused the oe 


of the United States to be affixed. 


Done at the City of Washington this 18th aay of May, in the year of 
our Lord, one thousand eight hundred and ninety-five, and of the Inde- — 
pendence of the United States the one hundred and nineteenth. | 
(SHAL.| | | | Se | Grovar CLEVELAND, 
By the President: fan 2 - : 
 Epwin F. URL, 
| Acting Secretary of State. 


SILETZ INDIAN LANDS. OPENED. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, 
| | Washington, D. C., May 20, 1895. 
REGISTER AND RECEIVER, ? 
Oregon Ctty, Oregon. 

| GENTLEMEN: I have to call your attention to the proclamation agen 
by the President ou the 16th instant, together with the schedule of - 
lands, copies of which are hereto attached, * by which the lands descr ibed — 
in the schedule will be opened to settlement under the statutory pro- — 
visions therein recited, at aud after the hour of 120 ‘clock, noon, Pacific - 





Fe | standard time, of the twenty- -fifth day of J uly, 1895. 


: *Schedule not pr inted. = 
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You wall observe with regard. to such of the lands described in. the - e 


~ schedule as were ceded by the Alsea and other Indians, that the actof 
August 15, 1894, (Pamphlet Stat. » Pp. 286 to 338, Sec. 15), provides. 
under Aracle 6, that— | | 


It is further stipulated and gevead that any religi ious society or “biher organization 
not oceupying under proper authority, for religious or educational work amoug the 


Indians, any of the lands in this agreement ceded, shall have the right for two years _ - 


from the date of the ratification of this agreement within which to purchase the 
land: so occupied at the rate of $2.50 py. acre, the same to be mene to such society  - 
or organization by patent. ; 


It is further provided that— 


The mineral lands shall be disposed of under the laws applicable phacate, ‘and the — 
balance of the land so ceded shall be disposed of until further provided by law under: 
the town-site law and. under the provisious of the homestead law: Provided, however, 

‘That each. settler, under and in accordance with the provisions of said homestead. 
| laws shall, at the time of making his original entry, pay the sum of fifty.cents per 


- acre in addition to the fees now required by law, and at the time of making final a 


proof shall pay the further sum of one dollar per acre, final proof to be made within. 
five years from the date of entry, and t three years’ actual residence on the land | shall | 
be. established od by such evidence as as is is now W required in homestead Eee as a pre- 
requisite to title or patent. : SRA 
| ‘Any religious society or other organization applying to S anclinsé any 
of these lands, under article 6, hereinbefore mentioned, must make 
proof after six weéks’ publication, of its oceupancy of such lands on — 
August 15, 1894, and pay for the same at, the rate of Ls 50 per ute 
within two years from the date aforesaid. | 
, No other applicant will be allowed to make entry of these lands, who 
does not possess the qualifications required in the case of an ordinary 
homestead entry under existing law; except in- cases of miveral and 
-town-site entries. The homestead applicant must, at the time of making — 
.' his original entry, pay the sum of fifty cents per acre in addition to the 
fees now required by law, and at time of making final proof pay the 
further sum of one dollar per acre, which proof must be made within — 
five years from date of entry, showing three years’ actual residence on 
the land entered; Mineral and townsite entries will be made in accord- | 
. ance with the general laws applicable thereto. | 
In addition to the usual affidavits required of mineral, homestead — 


and townsite applicants, must be one stating that the sophieaie did not 


enter. upon and occupy any portion of the lands described and declared. 


open to settlement in the President’s proclamation dated. May 16, 1895, _ 


_ prior to 12 o’clock noon, of the twenty-fifth day of J uly, 1895. 
The ordinary mineral, homestead and ‘cash blanks will be used for 
original and final come homestead and townsite entries under the __ 
foregoing act, reference ping mace. thereon, and on the abstracts to 
- the act of Aaenat 15, 1894, Siletz Indian Reservation lands. . 
You will not open a separate series of numbers for these entries. _ 
On receipt of this letter you will cause a notice to be published for 
sixty days in some newspaper of general circulation in the vicinity of | 
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the land, giving the dats on hich: the lands will: ‘be tama to ore 
“ment and entry. The notice will. not contain a description. of the land. | 


Ver y r eure 
s8. Ww. LAMOREUX, | 
| — Commissioner. 
"Approved: | | 
Wm. A. Sims, 


Acting Secretary. 


[OPENING ‘SILETZ. RESERVATION. ] 


By THE PRESIDENT OF THE Unrrep Srarms OF AMERICA, 
A PROCLAMATION, 


| Whereas, pur suant to section one, of. the iee of Gongane approved 

— July thir teenth, eighteen hundred and ninety-two, entitled “An act. 
 Inakiug appropriations for the current and contingent expenses of the 

‘Indian Department, and for fulfilling treaty stipulations with various 

Indian tribes, for the fiscal year ending June thirtieth, eighteen hun- 

dred and ninety-three, and for other purposes,” certain articles -of 
cession and agreement were made and concluded at the Siletz Agency, | 
Oregon, ou the thirty-first day of October, eighteen hundred and ninety- 
‘two, by aud between the United States of America and the Alsea and 
other Indians on Siletz Reservation in Oregon, whereby said Alsea and | 
other Indians, for the consideration therein mentioned, ceded and con- | 
‘veyed to the ‘United States all their claim, right, title, and interest in 
and. to all the unallotted lands. within the limits of said reservation, 

_ except the five sections described in article four of the agreement, viz: 
- section nine, township nine south, range éleven west of the Willamette 
Meridian, and the west half of the west half of section five, and the 
east half of section six, and the east half of the west half of section 

six, township ten south, range ten west, and the south half of section 
eight, and. the north half of section seventeen, and section sixteen, 
township nine south, range nine west, and the east half of the north- 
east quarter, and lot three, section: twenty, and south half, and south 
half of nore half of section twenty-one, towuship eight, range ten 
west; and whereas it is further stipulated and agreed by article six. 
that any religious society or other organizat ion- shall have the right for 
two years from the date from the ratification of this agreement within 
which to purchase the lands occupied by it, with proper authority, for. 
religions or educational work among the Indians, at the rate of $2.50 — 
per acre, the same to be conveyed to such society or organization by. 


aon patent; and whereas it is provided in the wet of Congress, accepting, 


ratifying, and confirming said agreement, approved August fifteenth, 
eighteen hundred and ee ated Stats. Dp. 286 to nae i 
section nee that 
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“The mineral Jands shall be disposed of or ee the ae applicable , 


: thereto, and the balance.of the land so ceded shall be disposed of until eye 7 


further ‘provided by. law under the townsite law and under the provi- 


sions of the homestead law: Provided, however, That each settler, under 


and in accordance with the prouicions of said homestead laws shall, at 
the time of making his original entry, pay the sum of fifty cents per 
acre in addition to the fees now required by law, and at the time of — 
making final proof shall pay the further sum of one dollar per acre, 
- final proof to be made within five years from the date of entry; and_ 
_ three years’ actual residence on the land shall be established by such 
evidence as is now Tequired in homestead proofs as a prerequisite to 
title or patent,” and | os 
Whereas it is provided, | 3 
“That immediately after the passage of this act the Secretary of the 7 
Interior ‘shall under such regulations as he may prescribe, open said | 
lands to settlement after pice ation eye the President and sixty me 
notice:” and | 
Whereas all the terms, conditions, and considerations required. by 


said agreement m ade with said tribe of Indians hereinbefore mentioned, 


_ and the laws relating thereto, precedent to opening said lands to serie , 
~ ment have been, as I PomereDy. declare, Sa for, pale, and ene 
with: | 

Now, therefore, I, Grover Cleveland, Pr esident of the United sii 
by virtue of the power in me vested by the statutes hereinbefore men- 
tioned, and by said agreement, do hereby declare and make known 


. that all.of the lands acquired from the Alsea and other Indians, by * 


said agreement, will, at and after the hour of twelve o’clock, noon: 


(Pacific standard time), on the Twenty-fifth day of July, 1895, and not. “a 


before, be opened to settlement, under the terms of and subject to all 


- the conditions, limitations, reservations, and restrictions contained in “ : 
 gaid agreement, the statutes above specified and the laws of the uate 7 


States applicable thereto. 
The lauds to. be so opened to settlement are for sreater convenience. 


_ particularly described in the accompanying ‘schedule, entitled “Sched-. * “ 


le of lands within the Siletz Indian Reservation, in Oregon, opened to 
_ settlement by proclamation of the President, dated May !6th, 1895, ie 
and which schedule is made. a part hereof. | : 
_-. Warning is hereby given that no person entering upon and oceupy- | 
: ing said lands before said hour of 12 o’clock, noon, of the twenty-fifth — 
day of July, 1895, hereinbefore fixed, will ever be permitted to enter 
any of said lands or acquire any fights thereto, and that the officers - 
of the United States will be required to strictly enforce this provi- 


‘sion, which is authorized by ne act of August 15, 1894, hereinbefore na 


anentioned: 


Tn witness whereof, I age hereunto set my hand and ears the ascent. te a 


of the United States to be attixed. 
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Done at. the City of Washington, this sixteenth day of May in the 7 


year. of our Lord one thousand eight hundred. and ninety-five, and . 
_ of. the Independence of the United States the one | hundred and 
. nineteenth. oo | ? 
(SEAL. | | ree | GRovER OUEVELAND. 
By the President, — 7 : 
Epwin F, Unt, 
Acting Secretary of State. 


title a 


OKLAHOMA TOWN LOTS—OCCUPANCY. 
MOGREGOR v. McGRANABAN, 


One a is within the jemitore of Oklahoma at iid hate of the opening theréof, 
and oecupying at such time a tract of land, is disqualified thereby to enter.said 
land even though within said territory by lawful authority. ee : 

Occupancy of a town lot as a basis of title thereto must be maintained, or due effort 

— to maintain. it; until the date nOF the townsite PHU 


Secretar ¥ Smith to ine Commi issioner of the General Land ‘Office, May | 
| 3 «28, 1895. or ae (E. BE. W.). 


i S1ATEMENT. —_The townsite of Oklahoma City, Oklahoma, was entered 


_.. September 5, 1890,.and application for deed to lot 1, of block 5, was 


_ made by James McGranahan on the 8th day of the same month, and 
by G. G. McGregor on the 6th day of the following month. 7 
-- The townsite board held that neither of the parties was entitled to ~ 
deed, and they both appealed. — The General Land Office aftirmed the ~ 
etion of the townsite board, and directed that the lot be sold for the | 
benefit of the municipal government of Oklahoma City, as provided by 
| law, and then both parties appealed to the Department. 7 : 
McGranahan had been living in the Oklahoma country eight or nine. 


eRe years as a keeper of stage stations, and.as an employe of government ie 
contractors, under permits from the War and Indian Departments, and 


Was postmaster at Oklahoma Station, and had a picket house and a. 
well on the lot, and was meeting ou it, or on the ground adjoining it, at. 
the time of the opening. : | 

At thirty minutes past twelve o clock, noon, that. day, he drove two. 
small stakes on this lot about seven feet apart, aud two others on lot 
2, about fourteen feet from the first two. ‘To these stakes he nailed two. 
rounds of planks, each about a foot wide, and wrote his name on them, 
~ and set up a flag, as notice of his claim. , 
. This was before any person starting from the outside at 12 o'clock - 


is 7 could possibly have reached the place by the swiftest means of travel. 


! McGregor came on the tirst train from the south, which arrived at — 


2:15 o’clock, He went directly to the lot and set two stakes, one of 


which was afterwards found to be in the street. He set his valise down | 
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on nthe lot, hung his overcoat on one of the stakes, and remained on the | 
lot iideele all-that afternoon and_ night. Later in the afternoon. he- 

7 moved the stake from the street to the lot, and the next day he got two. 
tne boards about eight feet long, and laid them on the front of the 

lot. He remained on the ground in the daytime, sleeping on an ‘atljoib- 

7 te lot at night, until the third day after the opening. On that. day.a 


committee which had been appointed by a mass meeting of the people : : : ; 


_ to settle disputes, awarded the let to McGranahan, and then McGregor 


retired from it, but continued to assert his claim. He protested against ie 


the recognition of McGranahan’s claim by the town authorities,and on — 
the 3d of May he served written notice on him that he demanded ek 
Session, and would contest for deed. ae 
McGranahan has continued to occupy the lot, and has built a house 
on it and the adjoining lot worth. $2,000. | 
» Oprnton.—The act of Congress of Mareh 2, 1389, 25 Stat., “1004, ; 
_ expressly declares that— — 


Until said lands are opened for settlement by siuelamation of the President, no | 


- person shall be permitted. to enter upon and occupy the:same, and no person-violat- 

ing this prone shall pe, permitted to enter any of. said lands or acquire any vi ight _ 

| thereto. 
MeGranahan’ S commission as isemanten and his’ omnis from. the 
War and Indian Departments, gave him lawful right to be in the Okla- 

- homa country prior to the hour fixed for the opening. But it.is evident. 


_ that he took advantage of the oppor tunity thus afforded him to occupy, a 


-and claim the lot before any person starting from the boundary. line at 
? 12 o'clock could possibly get to it.. This, it hardly seems necessary to — 
_ say, he had no right to do...To hold otherwise would ‘be equivalent..to 
construing the act to mean that:all persons lawfully within the country 


at the hour of opéning should have all the Jand they desired, and-that 


those who had kept out until that time, in obedience to the Jaw, might 
take what was left. By being in the country, and on the lot in-contro- 
_ versy, at the hour of the opening, even by lawful authority, he disquali- 
fied himself tomaketheentry. Thisis,the penalty which the lawi imposes, 

upon. him for being in there at a time: when all persons desiring land 
- there were not permitted to go in and have equal chances with him... - ; 
Under the circumstances attending the. opening . of the. country, 


| McGregor S Staking. and. actual possession -of the lot for three days, 


constituted a good initiation of occupancy. But mere establisbment 
of occupancy prior to the date of the entry of the land as a townsite : 
' does not entitle him to deed, Occupancy established then was required 
to be maintained, or due diligence exerted to maintain it, to the date.of | 


the townsite entry. This he did not-do, and the evidence does notreveal 


sufficient excuse for the dereliction. He was not in duress, and noforce — 
was employed which he was compelled to submit to, or that ee | 
deterred a reasonably prudent man from continuing his occupancy. | 
The decision of the General Land Office is affirmed, and the papers : 
are herewith returned. | 
| 12781—voL 20-——31 
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e DESERT LAND DECL ARATION—ACT or AUGUST 4, 1894. 


HOGE WILSON. 


The dct of Kacut 4, 1894, waridntes entries based upon-pr einiaany affidavits eects ; 
. before United States court commissioners instead of United States circuit court | 
commissioners, if no other objection to such affidavits exists. 

A ‘desert land declaration, and affidavits therewith, made outside of the county | in 
=: which a land is situated, are invalid and canuot be accepted. 


: Secreta "Yy oe ith to ‘the ‘Commissioner of the Gener at Land Office, May 
, | 18,1895, | On (BW. 0). 


In departmental deeision of April m, 1895, your office decision of 

s enember® 28, 1893, requiring Hoge Wilson, who made desert declara-— 
tion No: 304, on December 3, 1892, covering the S.4 of the SW. 1 ty Sec. 
1, NW. 4 and N.4 of the SW. 4 4, See. 12, T.15 8., R. 26 E., Boswell land 

| district, New Mexico, with thirty days to: sabinit new declaration and . 

| affidavits made in accordance with law, was affirmed. o, ° 
The land in question is within Chaves county, while’ the applicant's 
: declaration and the affidavits of the witnesses were subscribed to beforé 
one'A. A. Murmod, a United. States commissioner in Hddy county, . 
| - Under the provisions of the act of May 26, 1890'(26. Stat., 121), these. 
| papers might have. been executed before a United States circuit court — 
~ Gommissioner within the county in which the land is situated, but said. 
| act ‘does not authorize the execution of the papers before commissioners 
| appointed by United States courts, hence it was held that the declara-__ 
tion and affidavits in question, following the decision of the Depart- 
ment in the case of Edw. Bowker. (11 Li ‘D., 361), were not properly 
executed, either as to the place or the party before whom taken. i 

' Since the rendition of said decision my attention has been called to . 
the unpublished act of Congress, ap proved. August 4, 1894, entitled: 
“An Act to provide -for the validation of affidavits made before United ; 
States commissioners in all land entries.”. Said act provides: - 

‘That all entries under the homestead, pre-eription, timber-culture, or jiosee and 
law: made between May. twenty-sixth, eighteen hundred and ninety, and the date of | 
approval of this act, and which are based on affidavits made before a United States | 
court, commissioner, instead of a United States circnit court commissioner, as pro- 
vided by the act of 3 May twenty-sixth, eighteen hundred and ninety (twenty- -sixth . 
Statute, one hundred and +wenty- one), are. hereby validated, if no other obj ection 
exists; and all final proofs on entries of the classes mentioned made before aUnited . 
States court commissioner not a United States circuit court commissioner between 


_ the dates aforesaid will be adjudicated | in the same manner as if said proofs. were | 
made before an officer authorized by law to take such testimony. | 


It will be noted that said act merely validates the affidavits i in so ve | 
as the objection existed in the matter of the same having been executed | 


i before United States court commissioners and ee are only: validated 
if no-other objection exists. | 
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Th the present case the declaration and affidavits were made outside of — 
the country in which the land in question is situated and for that reason 
were invalid, and upon that ground alone your office decision is sus: 
tained and the previous decision ot this epee nen is,” with this mod- | 
- ification, a adhered to. | | 


(OKLAHOMA TOWN LOTS—O CCUPANCY. 


_ KNAPP v. KALKLOSCd. 


| As between two claimants for P} town on er one of the parties establishes and: 
maintains his. occupancy in accordance with the voluntary proposition of the. | ; 
other, such occupancy. should ee recog nized as affording & proper basis of . ue 


| Secretar? y Smith to the Commissioner of the Generat Land Office, Mar yo 
: 18, 1895. re = ogee eee ANG), 


* Both aatind to this contest, T,. B. Knapp and Louis J. Kalklosch,, 
claim right to deed to lot 5, of block 11, in gn) pe by. vir rte 
of improvement and occupancy. 

* The portion of Oklahoma i in which Baaee is situated was openadit to 
settlement at noon on the 16th of September, 1893. Kalklosch and his 
wife and Knapp all entered the country together, Kalklosch furnishing 
the buggy, and Knapp the team. They arrived at the Pawnee townsite | 
at 1.30 in the afternoon of the opening day. The townsite had been 
surveyed and. the blocks and streets staked, though it seems that. the 


lots were not marked, and that no one knew either their size or the way 2 & 


_ they would front. The lots in block 11 were twenty-six feet and some: — 
inches in width, fronting east, and were number ed from 1 to 12 consec- 
utively south froni the northeast corner to the southeast corner of the 
block. Kalklosch immediately staked off a lot fifty feet wide, fronting 
east, and Knapp and Mrs. Kalklosch went some distance away and 
staked some: lots in block:6. About an ‘hour and a half afterwards 
parties commenced crowding in on the north of Kalklosch, and. it was 
_ stated that the lots were only twenty-five feet wide, and that: no person | 
_ would be allowed to hold more than one. | | 
7 Kalklosch. then signalled to Knapp to come to him amtich. “When. 
Knapp arrived Kalklosch told him that he had more than he could 


hold, and directed him to take. possession and hold the north half. | 


Knapp immediately placed a wagon-cover tent on the lot, and the next 
morning he and Kalklosch went together and set up a line of post on 


the north side and front of the lots. About that time the parties on 


the north moved several feet farther south. It does not appear that 
Kalklosch and Knapp changed their positions, except that Knapp drew. . 


in his north line a few feet. Both of the parties and Mrs. Kalklosch 


continued to occupy the lots until the following Wednesday, when 
_ Knapp had to go to Chandler for supplies, and Kalkloseli sent his wife 
along with him, that being their home. Knapp was gone until the fol- 
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lowing Sunday, and when he eetunned he brovighit ae wife with iin | 


“es and a box of provisions which Mrs. Kalklosch had sent to her husband. 


-Kalklosch was still: holding possession of the lots for himself and 


Pg Knapp, and the latter went on with his wife to Perry and returned to — 


Pawnee the following Wednesday night. He claims that Kalklosch was _ 
then to take Mrs. Knapp home, but excused himself from doing so on 
the ground that his business engagements would not permit it, and 
Knapp took her home himself, and was gone about a week, When he 
returned he inquired about the lots, and told Kalklosch that he could. 

sell his for $100. Kalklosch then declared that Knapp had no Jot; © 
that he had left him there in the dust with nothing to eat to hold. the 

— -Jots,.and that both of them now belonged to him. He also contended 
that in crowding farther south the parties on the north had overrun 


7 the lot which he had given: to Knapp, and that the two lots which he — 


was at present holding belonged to him alone. Kuapp disputed this, — 
erected a tent on the lot he claimed, and went ahead making other 
improvements. The tent remained on the lot about two weeks, and 

then he made a shallow excavation, and had stone hauled and placed 

on the lot for a foundation for a house. Kalklosch also commenced to 

improve the lot, tearing down Knapp’s foundation, and using some of 
his stone for the foundation upon which he erected a frame office build- 

ing. Knapp also put up some sort of a frame structure, which Kalk- 

losch tore down und removed from.the lot. Knapp then set it up ona 

lot in the rear of Kalklosch’s. When the town was surveyed it was’ 
found that Kalklosch was on lot 6 and the ground Knapp claimed was 
lot 5, the lot in controversy. 

The townsite was entered by the townsite board on the 234 of Octo- | 
ber, 1893, and Kalklosch applied for a deed on the 13th of November, 
snd: Knapp on the 23d of the same month. The townsite board 
. awarded the lot to Knapp and Kalklosch appealed. The General 
Land Office reversed the townsite board and found for Kalklosch, and 
— then Knapp appealed to the Department. + 

It is stated m the decision of the General Land Office that, “Tt is” 
worthy of note that not a material allegation in Knapp’s testimony 
is verified by a single witness.” The Department is of the contrary 
opinion. In fact, as the testimony is read here, Knapp is corroborated 
upon nearly every material point by every witness who testified, — 
including Kalklosch himself. Kalklosch admits that he called. ocr | 
off of block 6, and told him that he could not hold fifty feet, and that | 
he would ctor see him take the north half of it thau have a stranger. - 
get che and that Knapp did take possession and did all the things that. 
he claims to have done in the way of setting posts aud holding the lot. - 

- The only difference between Kalklosch and Knapp is that Kalklosch — 
claims that it was lot 4, and not the lot in controversy that he gave — 
Knapp, and that Knapp. allowed Toles to take it from him. Knapp | 
swears positively that, while he, did not know the number ae the 7 


ais 
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Pe where he erected his tent was on lot 5. On this aaiae he is Oe 
roborated positively by the witnesses Berry and Puterbaugh, and not 


contradicted by any witness, but rather eupponien by all of them, ough 


except Kalklosch himself. 
But whether Kalklosch occupied lot 5 or 6, aud gave renee lot 4 or | 
6, is. immaterial; for, concluding that he sould not hold. fifty feet, he ~ 
called Knapp off of the lots he had taken elsewhere, and gave him the 

north twenty-five feet. Even if it is true that they shifted twenty-five 
feet farther south (which is not clearly proven, however), that 1s also | 
immaterial; for there is good reason for believing that he could ‘not 
have held. fifty feet without Knapp’s aid. Anyhow, he believed so at 
the time, and in good conscience he should: share the lots with him, 
_ according to his own voluntary proposition. Knapp went abead in 
‘good faith in his efforts to improve ‘the lot, and was persisting in his — 
claim and continuing his efforts at. the date of the entry of the land as © 
a townsite, and it is the opinion of the Department that he is entitled. 

to deed. | 3 

_ The decision of the General Land Olfice 1 ce therefore, reversed. 


RAILROAD GRANT SELECTION—MINING CLAIM. 
SOUTHERN Pacterc R. R. Co. v. _ GRIFFIN ET AL. 


An application for a mineral patent should not be. allowed, where the land embraced 
therein is covered by | au railroad selection of Tecord, without due notice to the — 
company. 3 7 

Placer. claims on sur veyed lands must eontorm: to the leg al sub- divisions thereof. 


: Seer eta 4. Smith to. the Commissioner of the General Land Ofc, May 
: tO, 189De, tas (BP. J.C.) 


The land involved in this controversy is part. of See. 31, T. 3 N Re 
#8. B. M., Los Angeles, California, land district. This ‘tract was - 
within the limite of the grant to the Southern Pacific Railroad Com- . 
pany under act of Congress of March 3, 1871, and was selected by said 

_ company October 19, 1888, list No. 35. ‘The township plat was filed i in 

the local office January 11, 1876.. 

~ On October 27, 1891, James T. Griffin and G. Ghiiton Gardner filed 

their mineral application for the “Valley Consolidated Gold Mine No, 1,” 

. embracing several locations of placer mining claims, a part of which 
was in said Sec. 31, and final entry of said br acts was made December 

29, 1892, mineral éntry No. 131, ee 


| The papers of this entr y were tr ansmitted to your office, and’ by letter _¢ 


of May 18, 1893, your office found some objections to the abstract of 
_ title, and ropaned the same for correction, and also called the attention 
of the local officers to the fact that the land in section 31 had been 
selected as aforesaid, and requiring them to eve, the railroad Eo meany 
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notice of the SGndeneyie of the entry, and that. fhiney: sane would. be | 


allowed it in which to show cause why its list No. 35 of selections should 


3 not be held for cancellation, to the extent of the area in conflict with 1 


the mineral entry. 
I deem it. only necessary to refer at this time to. the action of the 
railroad company in connection with this notice. ‘In pursuance of this 


Z notice, the company by its attorney, filed a protest against said mineral - : 


fe entry, setting forth the facts in regard to the grant by Congress; the 


_ 7 withdrawal of the lands within the grant; the selection of Sec. 31 the a 


return of the United States surveyor-general, ‘showing: that the land 
was agricultural In character ; and want of notice to the company of 
the mineral application; setting forth that the application to list this - 

land contained the affidavit required, in accordance with the regula- — 
tions, that said land was not. mineral in character, and demanding that 
the “proceedings in said entry be set aside ancl proper steps have 


oe been taken to determine the character of the land in the manner ‘pro- ‘ 


vided by law.” 
When this matter again came up in your office for consider ation, on 

December 11, 1893, 1t was decided— 

In view of the showing made of the mineral character of the land embraced in. 


‘this group of claims, and in the light of said departmental decision, (Central Pacific 
Railroad Company v. Valentine, 11 L. D., 238) and for the further reason that said 


’ protest is not under oath and entirely uncorroborated, I do not think this office 


would be warranted in ordering a hearing. Said protest is accordingly dismissed, . 
and. list No. 35 is held for cancellation to the extent of the conflict, 

- From this decision the railroad company ats assigning numer- 
ous errors of law. 

Theselection of this land by the railroad com mpany was a Segregation 
of the same, in so far as it would protect the railroad company against 
the claim of anybody else, and it was error in the local office to allow 
this application for patent without first ordering a hearing for the pur- 
pose of determining whether or not the land was mineral in character. 
The records of the local office should have shown the selection by the 
railroad company, and it should have been given notice of any appli- 


cation to secure the saine by other parties. Hence I think that it mat. 


‘ters not whether the protest of the railroad company was under oath — 
-or not. The recitals in the protest are matters of record in your and _ 
the local office, and were sufficient to have demanded notice to the — 
company of this application. 

It has been held by the Department that eh uien a legal location has 
been made upon land returned by the Surveyor-General as agricultural - 
in character, the burden of proof shifts upon the agticultural claimant 
-to prove the non-mineral character of the land. (Northern Pacific 
Railroad Company v. Marshall, 17 L. D., 545.) But this pre sumption 
does not go to the extent of es erantine the local officers, upon pre- | 
sentation of an application for mineral patent to land that has been — 
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| ne sheBaiad froin the public domaine in permitting an entry to be made: | 
— without due and. proper notice We those whose entries sor selections. 
appear of record. Me Bo 
It is also held in the case Ferrell et al. v. Hoge et al. a LD; D, 8k), 
_. that the mining law requires a discovery on each twenty acre tract | 
included within a placer location in order to make it valid. _ | 

Your office judgment is therefore reversed, and you will direct the 
_ local officers'to order a hearing to ascertain the character of this land. 
. also, in this connection, desire to direct your attention to the fact. 
: that sec. 2331, Revised Statutes, demands that placer claims upon 
surveyed lands shall conform to the Jegal subdivisions thereof. The 
several placer. claims included in this application have been located . 
since the township was surveyed and there is no attempt made on the © 

— part of the applicants to make them conform to. the requirements of 
the statute, nor do [ find any reason for their irregular lo vation : assl gned 
in, 1 the notes of the sar 'veyor- “general, — 7 7 


RULE OF PRACTICE 43 AMENDED. — , 
DEPARTMENT OF THE INTERIOR, — 
: GENERAL LAND OFFroE, ee 
Washington, D. 0. 


Rule of Practice Namber 43 is hereby amended eg adding. the 
following: | 
In eases dismissed for want of prosecation, the Register and Receiver | 
will, by registered letter, notify the parties in interest of the action 
| taken, and that unless within thirty days, a motion for re- instatement 
shall ie made, the default of the plaintiff will be final, and that. DO - 
- appeal will be allowed; which notice shall be een as provided in 
circular, 5 L. D., 504. 
«Tf such mon for re-instatement be made within. the time limited, 
the local officers shall take action thereon, and grant or deny it. as they 
_ deem proper. If granted, no appeal shall lie. If overruled, the plain- 
_ tiff shall have the right of appeal, the time for which shall be thirty 
days, and rua from the date of written notice to the plaintiff. 7 
| | Epw. A. Bowsers, 
: Acting Commissioner 
“Approved, Juné 1, 1895, | 
| Hoke SMITH, Le 
_ Secretary. 
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_ REIN ST ATEMENT—CONFIRMATION-—SECTION. as ACT. OF MARCH 3, 1891. 
| “ORAIG 4 v. KROMZZINSKI ET AL. | 


A canceled entry cannot be reinstated ‘for the benefit of terniatotees on the ground 
of its cancellation without notice to said parties, where it appears that they were 
not entitled to notice of the proceedings, and the adverse right of another has 
- intervened. 
The confirmatory provisions of section 7, act of March 3, 1891, were not intended to 
disturb vested interests acquired prior to the passage of said act. 


Seoretary Smith to the Commissioner of the General Land Office, May 
18, 1895. | OEP.) 


By letter ““H” of April 9, 1894, your office transmitted here the sep- - 
arate appeals of the Edinburg Land Mortgage Company and of August 
Nickel, trom its decision of February 7, 1894, declining to reinstate _ 
homestead entry Noi'12,688, made February 25, 1880, Sioux Falls, South - 
Dakota, series, for the NE. 4 of Sec. 9, T, 102 N., R. 52 W., and final 
certificate No. 5,743, issued. thereon, and. holding also. that timber cul- 
_ ture entry No. 15, 051, mace December 26, 1889, for said tract, should = 
remain intact. . 7 
_ Briefly stated, the facts in this case are as eae “i 
| ‘The hemesiead entry for said tract was made by Stephen Kromz- 3 
 ginski, February 25, 1880. May 8, 1885, the-homestead entryman made — 
his final-proof, upon which final cortiticabs No. 5,743 was issued. 
June 18, 1885, Kromazinski mortgaged said tract to the Edinburg 
American “nnd Mortgage Company. | - 
- September 22, 1885, he sold and conveyed ne same to k Fran Nickel, 
and soon after left the country, and his whereabouts have not since 
- been ascertained. ; ae 
—. October 22, 1885, your office, not: pele Siasien with Kromzzinski’s a 
final proof, called for further evidence from said entryman as to his — 
: residence and cultivation, aid at the same time returned the final cer- 
tificate for correction so as to show the entryman’s 8 name, it having been 
-issned'in the name of ‘“* Hoonizzinski.” 

Notice of said demand was sent to Kromzzinski by the local office, by 
registered mail, to the post office nearest said tract, but said notice was 
returned unopened. Repeated calls were made by your office for said 
additional evidence, and notice thereof was sent to said entryman by 
registered letter to the post office nearest. said tract; but all of said 
notices were returned unopened, and marked unealled for. [inally, on 
October 14, 1887, after having prior thereto held said final certificate 
for cancellation, of which the entryman was notified in the Inanner 


oe above stated, your office canceled said final certificate and homestead 


entry, and. directed the local office to so note on their record, with the 
statement that “this decision is. considere ed final, and the case is this © 

day closed.” Of this action by your office the bomiestead entryman was 
: advised in the same manner s of the proceedin gs above detailed. 
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Docsnped 26, 1889, Susie Giants male. timber culture entry No. 16, 051. 
for said tract. i 
February 4, 1890, proceedings were fastitated by AGcast Nickel, as 
transferee, for the reinstatement of Kromzzinski’s. entry, and the case © 
coming finally to the Department, it. took the following action. ther eon. 
‘December 17, 1892— _ | 7 : : 


-Lhave therefore concluded to order a hearing, with notice to all parties concerned, 


; to determine whether the entryman or either of the transferees had notice of the - 


action of your predecessor, and for Susie Craig to show cause why her entry should — 
not be canceled. When the testimony shall have been taken the case will be adju- 7 
dicated by the local officers and then allowed to take: its usual course, 

Your judgment is thus modified. 7 


It was not the purpose of that order to reopen the whole. case, ‘unless 
‘upon inquiry it should be found that the entryman or the transferees 
were entitled to notice, and had not received it. It is shown that notice 
was sent to the entryman of all the proceedings had, but that he never — 
received any of them, for the reasons stated.. It is also shown that - 

neither of the transferees nor the mortgagee herein, ever received any 
notice of any of said proceedings; and that they were not entitled to — 


receive notice therein, for the reason that none of them had ever ‘filed - 


any notice of their interest in the premises. (American Investment 
Company, 5 L. D., 603; Van Brunt 7. Hammond, 9 L. D., 561.) ‘ 
In view. of bis facts, your office decision appealed from reversed 
that of the locat office, by holding as stated i in the beginning of this 7 
‘decision. | 
It is evident ‘hat a showine by these eaaiaferees am this meneieee 
under the Department’s order of December 17 1892, that they received | 
no notice of the proceedings resulting in the cancellation of Kromz- — 
 Zinski’s entry, could give them no rights when they were not entitled ; 
to any notice, and Kromzzinski’s rights in the premises had been fully 
and finally passed on by your office decision of October 14, 1887, can- 
_celling bis entry and closing the case, from which no appeal was ever 
taken, and that. action, in my judg ment, is the controlling pony in the — 
case. | | 
When Craig made her timber ie entry on. December 26, 1889, 
‘said tract, so far as. the records showed, was vacant public land. The | 
rule in such case is that an order of cancellation is final as to the rights | | 
of the entryman, in the absence of appeal, and no rights under the © 
canceled entry can be subsequently asserted as against the intervening | 
_ adverse claim of another. (Dornen v, Vaughn, 16 L. D., 8.) a 
The right to reinstatement cannot be recoguized, whee tlie adverse | 
action has become final, and the claim of another intervenes. ne | 
v. Philp, 16 L. D., 404.) pt eS . 
‘It is insisted by the mortgagee and transferees that ickomaiisis | 
- homestead entry i is confirmed by section 7 of the-act of March’ 3, 1891 
(26 Stat., 1095), -But to so hold.would-be to divest vested interests 
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i acquired prior to thie date of its passage, as were ORE, of Craig in this i 
case, which, I am persuaded, was never a a of the ea intent, 
when said aoe was passed.- - 
However much the facts Hane involved are to be deplored, so far as 
the transferees and mortgagee are concer ned, yet this Department 1 must | 
administer the law as it exists; it cannot legislate, - | 
- The unusual circumstances surrounding this case have, in my opinion, - 
warranted the extension of this opinion beyond-a simple affirmance. . 


Your office decision is atlirmed, on the: grounds and for the reasons 
herein stated. 2% ae 


a 


RES SUDICATA—SCHOOL INDEMNITY See eae 
| | . RIGHTS. | , | 


—DoHRMAN Ve KRIEGER ET AL. 


The Commissioner of the General hana Office has no authority to entertain a motion 
_ for the review of a decision that has become final for want of appeai. 

A school indemnity selection cannot be regarded as the renewal of a previous selec- 
tion where neither the base alleged, nor the land claimed, are the same in the 
two selections. 

Conflicting settlement rights dou uived: prior to survey may be adjusted by the .allow- 
ance of an entry, made under agreement on the part of the entryman to convey 
0 the other claimant the land actually included within his possession. 


Sian y Smith to the Commissioner of the General Land Office, May 
| 18, 1895, ) (J. TL.) 


I have considered the above entitled case upon the appeal of H. G. 
FF’. Dohrman from your office decision of March 27, 1893, affirming the 
decision of the local offivers, and holding his homestead entry, No, 5726, 
for cancellation, as to lot 4 and the SW. 4 of the ae 4 (sometimes 
called the W. 4 of the NW. 4) of section: 41, fT. 2 N., R. 4 W., Mt. 
Diabolo meridian, containing 73.88 acres of land, in San Peace. 
land district, California. | ; 

The official plat of the survey of said township was filed in the local 
office on December 10, 1883. On the same day Dohrman aw home- 
stead entry, No. 5726, of lot 4 and the SW. 2 of the NW. 4, and the ~ 
NE, + of the SW. + of section 21, T. 2 N.,, RB. 7 W. (containing 153,88 
acres), alleging setdleniont in the year 1856, and residence ever. since, 
Said entry was afterwards on oe Ol, 1891, amended so as toembrace 
only lots 4. and 5, and the SW: 4 of the NW. 4 4 and the NE. 4 of thé. 
SW.4 of said section 21, eontaiaing 144.75 acres, in obedience to direc- — 
tions gre the Gomnigsioner of the General Land Office, given in office, 
Letters “H” of July 5, 1890 and July 21, ‘1891, Eero, addressed 
ou the local officers. _ : 
+ On-December 15, 1883, Wilhelm isacer filed his pre. emption doeiae. -_ 
: atory statement, No. 17,853 for lot 1 of section 17; lots 1 and 2 and the 
SE. ee of the NE. zand the N, of the SE. x of section 20; and lot 4. | 
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and the SWw.4 1 of the NW.4 and the NW. 4 of the SW. 4 of section 21, 
of the howsetin aforesaid, alleging settlement November 10, 1859 ; and ; 
embracing in his said declaratory statement 295.74 acres of ‘land. 
Afterwards on. December 29, 1883, Krieger, by M.D. Hyde, Esq., his 
attorney, (who appeared also as attorney for the State of Oalifornia), 
procured E. Twitchell, “Deputy State Surveyor General,” to file in the 
name of the State of. (alifornia au application. to. select lot 4. and the 
SW. 4 of the NW. 4 of section 21 aforesaid (containing 73.88 acres), in 
lieu of or as indemnity for; part of the deficiency in the W. 4 of the 
NW. 4 of section 36, T. 10 N., R.9 W., Mount Diabolo meridian. - 
By letter “COC” of Saptenuer 30, 1385, your office held said applica- _ 


tion for cancellation for conflict with the homestead entry, No. 5726, of — 


H. G. F. Dotrman, made December 10, 1883; and directed the local — 
_ officers to aclvise all parties in interest and sie the usual time for 
| appeal. No appeal was taken, and the decision became final. | 

On December 13, 1886, F. A. Hyde, Esq., as attorney for the State 
of California, filed in your office a motion for a review of said decision, 
rendered more than fourteen months before; and on October 8, 1887, 7 
your office overruled said motion, saying ‘among other things: 


The error alleged in this case is, that the selection was a relocation. sage the act. 
of July 23, 1865, and that a contest between the State and the homestead claimant 
was pending at the date of said decision. — fs 

Under the rulings of this Department a relocation: by the State for the purpose of 
correcting the basis of a selection “is virtually a new selection, and could not 
affect any valid pre- emption right accruing in the meantime, and attaching to the — 
land;” that ‘where the first selection was illegal, the secoud selection of the same . 

tract must be formally made.” (State v. Haile et al. and State v. Floyd et al., 1 . 

Copp’s Land Laws, pp. 324'and 326, Edition of 1875.). 
. . The records of this office.do not show any contest pending i in the above CASO. 
And as the homestead entry (Dohrman’s) was of prior date to the selection by the 

State, I see no good reason for reconsid ering my former decision in the case. | 


The facts recited in said opinion : are sustained by the record before ~ 


me; and would have justified the overruling of the motion for review 
if it had been filed in time. But your office had no authority to enter- 
tain such motion after the lapse of the time piescren in the Rules of | 
Practice. 7 
In your office ieee “CO” of Dacanber 13, 1887 (more than. two years 
and. two months after the first oe) the Acting Commissioner cane 
to the register and receiver: - en ee ae 


_ [am in receipt onder date of Oshawa: 11th last, of. a aster from F, ‘ie Hyde: Esq. sy 
attorney for the State, wherein, referring to the decision of this office of October 8, 
1887, denying his motion for a reconsideration of office decision of September 30, . 

- 1885, holding for cancellation certain a school selections, viz: R. & R. 4066 
_of lot 4and SW.i of NW.} Sec. 21, T.2.N., R. 4 W.,M. D. M. made December 29, 1883 - 

in lieu of the W.4 of NW. Sec. 36, T. e N.,R.9 W.,M.D.M., . . .°. was an 

application for land which had not. been surveyed by the United States; that said = 
application was made June 235, 1863, from a survey executed by the county SUEVeYOr, 

_ notice of which was filed in the local office on the last mentioned date. . ... © 


In view of the fatts stated, Mr. ‘Hyde renews his auplication for & nosbnsideiation _ 
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of. the decision | of Spent 30, 1885, so far 2S relates to. the aboyve- mentioned. 
selection. . 


. Said letter from FA. Hyde, Esq. cannot be found, aiid I. have tg 


aly on your office recitals for its contents, The facts ” alleged by 
Mr. Hyde in said letter are not sustained, but on the contrary ney 


are contradicted by the record before me. 


In said letter “0, ” of December 13, 1887, the acting: Commissioner 


Pe said: 


It appears further, that at the time the former eee rendered there oa a 
coutest pending between the parties, named, (a fact which was unknown to the 
writer of said decision), which is still undecided in this office. The decision of Sep- 
tember 30, 1885, was therefore premature, so far as it related to une. above selection no 


’ and the same is hereby rescinded to that extent. 


The writer of the last quoted eee Was mistaken. The State - 


7 of California was not a party to the contest involving the land now in 
controversy, then pending and undecided in your office. The State’s 


school-indemnity application filed December 20, 1883, was on its face. 
an ex parte application. . Your office decision of Deca 13, 1887, 


_ rescinding the decision of September 30, 1885, was based upon errors 


as to supposed facts. Your office had no aathority upon the ex parte | 
statement of the attorney of the defeated party, to re-open a case which 
had been closed for two years, and unsettle rights which had become - 
vested under a decision which had become final. 7 : 
‘The State of California being thus eliminated from this controversy; 


it only remains for me to consider | the relative rights 0 OF Dohrman and 


Krieger in the pr emises. 
‘The record before me shows. the following facts:: | 
On June 25, 1863, the State of California filed in the ri office two 


selections of school indemnity lands, based upon unofficial surveys: 


One at the request and for the use of H. C. F. Dohrman (the deceased 


father of the present homestead entrymai) for two hundred and eighty - | 
acres of land, embracing 52.04 acres of the land now in controversy; 
and the other, at the request. and for the use of Wilhelm Krieger (the 


| present pre-emptor), for one hundred and. twenty acres of land, embrac- 


ing 21.84 acres, the residue of the land now in controversy. 
The land selected for and sold to Dohrman was described as follows: 


‘The fractional W. dt of NE. 3 1, fractional E. tof Nw. 4 4 Ww. $ of SE. ‘. and E. 4 of 
SW. 4 of séction 211.2 N., R. 4 W. Mount Piers meridian. ; 


Taken in liew of— toxn® Be nm es = ee 
SW. 4, W. dof SE. 4, and SH. of SE. tof nein T. ri R. s W., San Ber- 7 
nardino meridian. 
The land selected for ait sold to Krieger was described as follows. | 
Wed of NW. 4 (fractional) of: section 21, and Ki. 4 of NE. 4 (fractional) of section | 


2 i Be 2N., R. LW. » Mount Diabolo meridian. 


DECISIONS RELATING To THE PUBLIC LANDS. 493 — 
‘Taken j in lieu of— | . a | | af 
BE. tof SW. and SW. 4 of SW. $ of sdetion. 16, T.9 N., R. 35 Wi, San Bernardine 


_ meridian. 


The land selected on  peceuber 29, 1883, after Dohriman had made his — 
homestead entry, is described as follows: | . a 


Lot 4 and SW. + of NW. 4 of section 21, qT. 2N., KR. 4 Ww. , Mount Diabolo meridian : 
containing 73. 88 acres. | 


Taken in lieu of, or as indemnity for— 


Part of the deficiency in Ww. 4 of NW. 4 of | section 36, p, 10 Ni R, 9 W., , Mount ; 
Diabolo meridian. >. 


And it includes 52. 04 acres of. the ideutical land, which was selected con 
for and sold to the elder Dohrman, and 21.84 acres ot the identical. land. 


_ which was selected for and sold to Krieger, as hereinbefore stated. 
. The contention of M. D. Hyde, Esq., as attorney for Kriéger and for | 
the State of California, that the. selection of December 29, 1883. is .a 
relocation or a reselection, or a renewal, of the two selections of June . 
25, 1863, or of either of them, eannot Be seriously entertained. Their 
bases are different. The lands selected. are different. Neither of the 
selections of. June 25, 1863 embraced, nor was intended to embrace, all. 
of the land now included in the fractional west half of the northwest 
‘quarter of section 21, according to the official survey. The tract of two. 
hundred and eighty acres selected for and sold to Dohrman, the elder, 
and the tract of one hu ndred and twenty acres selected for and sold to’ 


Krieger, were bounded by a linerunning diagonally. northeast.and south- 


west across the present fractional W. $ of the NW. 4 of section 21, 
which for several years previous, had been marked by a ditch and a 
fence, which were recognized as the true boundary between the settle- 
ments of Krieger and Dobrman respectively. The land described in. 


the Dohrman selection in accordance with the county survey was”. . 


intended to include, and did include, 52.04 acres of the land now in con- 

troversy lying east of and adjoining. the diagonal. boundary line afore- 
said. The land described in the Krieger selection in accordance with . 
. the county survey was intended to include, and did include, 21.84 acres 
lying west of and adjoining the diagonal boundary line aforesaid. The 
selection of December 29, 1883, included both of said parcels of 52.04 — 
acres and 21.84 acres as one parcel of 73.88 acres of land, and must be 
regarded as a new selection subsequent to H. G. F. Dohrman’s home- _ 
stead entry, and resting upon a basis never mentioned before. Krieger’s _ 
settlement never did extend, either in fact or in intention, eastwardly | 

beyond the diagonal boundary line aforesaid. Dohrian’s settlement 

never did extend, either in fact or in intention, westwar diy beyond said 


boundary line. | “That boundary line should _ necop nized and ee 7 


ay both parties in this case. | 7 
This equitable result will be Aceomplatied by seetnine a niet cing 
‘your office decision of J uly 5, 1890, involving the land here in contest, , 
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— and rendered in the. case of J ohn Kavenagh D.: a oseph Ptister, Henry 

G. F. Dohrman, Wilhelm Krieger and six other defendants, whose filings © 

and entries within the township aforesaid overlapped each other, and — 
whose claims conflicted in ‘parts, only because the well-known and long 

established boundaries of their respective settlements and claims, did 

‘not coincide with the sub-divisional lines of the official map. (See your 
office letter “H” of July 5,1890, addr essed to the register, and receiver, 
San Francisco, California.) | 
In that case your office decided as jolie wae 


- Under the peculiarly complicated circumstances of this case, T am of the opinion . 
that the rights of the parties hereto should be determined under Sec. 2274, Revised 
Statutes, which substantially provides that when settlements have been made upon — 
agricultural public lands, prior to survey thereof, and two of more settlers have 
improvements upon the same legal subdivision; then, such settlers may make joint . 
= entry: of such land, or any such settler may etek into a contract with his co-settlers | 
to convey to them their respective portions of said land after patent is issued to. him; 
and in the latter event, proof of joint occupation by himself and others of such con- 
tract, shall be agiivalent to proof of sole oceupation and pre-emption by claimant, 
_ ‘The fact that in the case under consideration all the parties filed their declaratory 
statements or made entry before such contract to convey was entered into, should 
- not be held to exclude them from the provisions of said section. It is evideut that 
all parties herein have acted in good faith, and in the case of Lord v. Perrin (8 L. D., 
. 556), it was held that a failure to comply with any of the literal and technical 
requirements of said section would not defeat the enjoyment of the benefits of the 
law by one who obviously ¢ came within the scope of its purposes, and was acting in | 
good faith. 

The above ruling is also supported by the case of maweiah J. mays; 7L.D., 3, and 

Celeman v. Winfield, 6 L. D., 826. 
' Under the foregoing aiahoriey: therefore, upon duly sn umnibead final preor you 
will allow any of the parties.to this case to make entry of not to exceed one hundred 
and sixty acres of the tract for which said party may have filed or applied, upon 
condition that he tender to each of the other parties herein, who have filings or 
entries thereon, an agreement: in writing (if he has not already done so) to convey 
to such other party that portion of said tract covered by their respective possessions 
and improvements. 

In case two or more of said parties should insist upon making an n entry of the 
same tract, you will allow the party to make such entry who, having qualified as 
above set forth, first responds to the notice hereinafter directed to be given.. 

- Also notify all parties in interest of this decision, and that they are allowed the 
period of sixty days from service of notice, in which to make entry of the respective. 
tracts herein involved upon the terms and conditions above named, in accordance 
with said Sec. 2274, of the Revised Statutes. | 


ok approve and confirm said decision, Ten was an ead aeioation: of ‘ 
the rights of Dohrman and. Krieger, respectively, from which there 
was 10 appeal, and which has become final.. I direct that your office 


7 proceed to carry it into effect so far as it concerns the tract of land 


involved in this case. And whenever it shall be shown to your office, 
that Dohrman (as he alleges in his appeal), has fully complied with the | | 
terms of your office decision above quoted, and has executed an agree: © 
ment in writing to convey, or a sufficient deed conveying, to Krieger _ 
that portion of the tract in contest, which is covered by Krieger’s pos- 
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session aforesaid,. your office will ‘hold: Dohrman’s. homestead. entry 
- intact, and allow: him to make final proof thereon, and: permit, him.to 


modify his non- alienation affidavit, so as to except therefrom the par- | 
tial alienation made by him in sone to the. i Pemparenenss of the 


Land Department. 

. Your office erred in holding th at ines act tot ‘i 1c 23, 1866 a4 Stats 218). 
| justifies your office decision. If it.were at all applicable. to this case, its 
only effect would be to. confirm to the heirs of. Dohrman,; and to Krieger, | 
_ respectively, the identical. parcels of ground: in loco, which were sold 
and conveyed to them in vavod faith, Dy the: State of peor in the 
year 1863. | 

Krie ger’s ieee siaiemen No. 14, 853, filed. Dssomber 15, 1883, 

must be cancelled go far as it conflicts with Dohr man’s entry of eee. 
ber 10, 1883, for two reasons ; because it is subsequent in date ; and, 
because the law does not allow more than one hundred and sixty a 
of land. to be claimed under one pre-emption declaratory statement, | 
- Therefore, your office decision of March 27, 1893, is hereby reversed, 
| rer your office will proceed in the case as herein directed. 


OKLAHOMA TOWN LOTS—PURPOSE OF APPROPRIATION. oe 


WEATHERS Ve WALLACE, | 


Town 16s may be taken either for pisiiess or residence purposes ; and ti is ok a 
material fact that the claimant owns other lots and intends all of: them together 
as a homestead, and is using the lot applied for as a. garden. | 


Seoretary Smith to the Commissioner of the General ‘Land Office, May 7 
| 7 18,1895, & ge ey 


boven —The land embracin g lots oe 23, and 24, of block 48, in - 
~ Norman, Oklahoma, was entered as a part of the townsite of that town 
on the 16th of November, 1891, and the contestant Fannie J. Weathers, _ 
_and the contestee, W. T. Wallace, both applied for deed for these three | 
lots on. the 2d of December of the same year... . 
_ The townsite board awarded the lots to Wallace, ad. Mrs. sp aabiiars 
appealed. - The General Land Office reversed. the townsite board, held 


that: neither of the parties was entitled to deed, and that the lots should a 


be disposed of for the benefit of the municipal government of the town 
. of Norman, as provided by law. Mrs. Weathers appealed again, but 
Wallace seems to have acquiesced in the decision, as he has not ap- 
pealed, and the only ee for consideration here is the clain of a | 

~ contestant. | 
This claim is pased on the (llowae: facts: Ti a anuary, 1891, one 
J.P. Fry took possession of the lots, plowed them, and built a post and. . 
a one of two-board fence around them. He testifies that they were _ 
then vacant and entirely unimproved, and had been ever since he first _ 
became acquainted with them, which was in July, 1889.. On the 2d of 
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| February, 1891, nee assig ned his claim to them to’ ‘Mrs. Weathers. ” She | 
testifies that oni the date of her purchase of FE ‘Fry’s right to the lots’ 
- she has lived with her married daughter on the lots adjoining them, 
and cultivated and used them as a garden, under the fence put around 
them by Fry. She was so using and occupying them on the 16th of 
- November, 1891, upon. which date the land was entered as a townsite, | - 
She testifies that it is her intention to use the lots, together with. 
others. adjoining them, for purposes of. residence, and that her failure’ 
to make more substantial and valuable improvements ‘has only: Peo 
due to her financial inability. | a 
OPInron.—The law authorizes lots to be taken either for purposes of | 
business, or for purposes of residen ce, upon the sin gle con sideration that 
— the claimant: shall i in good faith occupy and improve them. ~The charac- — 
ter of the improvements required to be made is not defined, nor their — 
- value specified, further than that they shall be sufficient to put the world | 
— on notice that the claimant has in good faith taken. possession of thelot, 
subjected it to his will and dominion, and appropriated it to his own 


use. In passing upon their character and value, it is proper to con- 


sider both the financial ability of the claimant and the facilities within 
his reach for making improvements. Actual occupancy and SODEODna: 
- tion to use in good faith is the test. i 
In this case the contestant has the Gant to take the lots for purposes 
of residence, and the fact that she has other lots,.and intends all of 
them together for a homestead, and is use oe as the garden part, | 
- makes no difference. — ; »? 
Her inclosure and enitivation of the lots were sufficient to show her 
appropriation of them for that purpose, and entitle her to deed. 
‘The decision of the General Land Office is reversed, and the townsite | 
board will be: directed to execute deed. to Mrs. Weathers. eae" | 





RAILROAD. G@RANT—ADJUSTMENT—LAN DS RESERVED. 
CHAPMAN BT AL V, BURLINGTON AND MISSOURL RIveR Rk. R. oo. 


The grant to this gompany in the State of Nebraeks contemplates that one-half of 
the land granted shall be taken on each side of the road; but i in the adj ustment 
of said grant the company has received more lands thai it is entitled to, : the 

excess lying on the north side of the road, and although suit is pending for the - 
_ recovery of said excess, and that-under the act of March 3, 1887, no more lands 
can be patented to the company, yet lands on the south side of said road, where — 
‘the grant is deficient, that were subject to the grant at. definite location, are not 

: open. to entry, bat must remain in reservation, subject to such farther disposition 
as the action of the court on the sit to recover may seem to require, 


Secretary y Smith ‘to the Commissioner of the General Land Office, “May P 
(DEB) 7 (18,1895. (BW CG). 


| I have cotisidered the appeal filed on behalf of George B. Chapman, 
Chas. R. Metteer and John Philpots, sr., from. your office decision of — 
— October 3, (1891, sustaining the action of ‘the — officers in | Tejecting: - 
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their several applications to enter the whole or a part of the Sw. tof - | 
Sec. 27, T. 1L N., BR. 12 E., Lincoln land district, Nebraska, for sontiet ; 
with fh grant mide by. the act of July 4, 1864 (13 Stat., 356), for the 


benefit of the Burlington and Missouri River Railroad SoCOaLY, 


Said tract is within the limits of the grant for said company, as - 


adjusted to the. map of definite location filed June 22, 1868, the land in 
question being to the south of the road. 
On November 15, 1878, the company maile application to list this 


~ land but the local officers failed to certify the list, and no further action . 


appears to have been taken thereon. 


On February 16, 1884, Chapman made application to homestead the 


entire SW. 4, but made no allegation of previous settlement or improve- 


ment. His append was. rejected for conflict with the grant, from 


which action he appealed to your office. 
On March 22, 1884, Metteer made. oelentions to file pre ‘emption 
declaratory statement for the same land,-alleging that he had, two 


year prior thereto, purchased some improvements upon this land from’ 


one Mrs. Murphy, for $7090, aid that. he had resided thereon, making 
improvements. His application was also ecjeeued 108 ey wit the 
— grant and he appealed to your office. : 


On April 29, L884, eo des applied to -file pre- emptor icin soe . 


statement for the W. 4 4 of the SW. 4 of said section, alleging that he. -- 
had improvements thereon and that ne had the entire eighty acres for 


which lie applied under cultivation. 


None of these parties alleged any claim for Patealany or any other _s 
party, at the time of the definite location of the road, so that, as shown 
by the record, the land was free om claim at that date ancl Sees to 


— the grant. | : 
The appeals of all these- ‘parties are based upon the ground that said 


company has already received more lands than it is entitled to under — 
its grant, and for that reason their applications for the Jand in question, | 


should have been allowed. 

- Under an adjustmeut of the erant, prepared in accordance with a 

— decision of. this Department, it appears that this company has received 
lands in excess of that to which it is entitled, for the recovery of which 

a suit has been recommended, as contemplated by the act of Mar one 3, 

18387 (24 Stat., 556), 


In departmental decision of March 29, 1888 (6 L.D, 589), it was held 
-that the grant of 1864 authorizing this company to extend its line . 
through Nebraska, contemplated that one-half of the land granted | 


should ve taken on each side of the road, and that there is no authority 


+ 


a ns 


fot enlarging the quantity on one.side to make up a deficiency on the | 


other. The adjustment referred to shows that the excess .lies to the. 


north of the road, while to the south of the road where the tract in 
question is sieunted. the grant is deficient. 


While under the provisions of the act of March 3, 1887, Supra, ‘no, 


. further lands can be aan on account of such Bron the amount 
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already received being in excess st that to which ee company is enti- 
 tled, yet as the grant to the south of the road is deficient, the land An, 
question must remain in reserve in satisfaction of the grant, subject to. 


 guch further disposition as the action taken by the court in the govern- 
ment suit for the recovery. of He EXCESS to the north. of the road may 


warrant. | 

The action of your office in aeeonne eee splice tions was proper, 
and the same is accor ney affirmed. Said applications will stand 
. rejected, | a 2 eA ee | 4 7 
“RAILROAD GRAN T-WITHDRAWAL. ON GENERAL ROUTE. 
PRITCHARD v, ‘NoRTHERN PActFrc R. R. Co. 


‘The statutory. withdrawal on ¢ snare route, ‘ander the grant to this company, is not } 
defeated, nor impaired by an erroneous 5 order of restoration issued by the Gen-_ 
eral Land Office. : . 7 


Secretary Smith to. the Opa menner of de Gener al Zina Office, May 
| 18, 1895, on (Fr. W.C.) 


I have considered the motion forwarded with your office letter of Feb- 
_ guary 7, 1895, for the review of departmental decision of December 11, 
1894, not published, in the ease of And. J: Pritchard v. The Northern 
“Pacific ears rombany; involving the SEK. 4 of the SH. 4 of Sec. 11, 
‘and the N. 4 of the NW. 4 Sec. 13, T. 48, RB. 3 B., Coeur ialene land 
district, fasho, in which “the action of your office in sustaining the 
rejection of Pritchard’s application to enter sald tract for. contlict: we 
the grant for said company was affirmed. — 

As presented at the time of the consideration of Pitonar d’s appeal 
from the action of yonr office sustaining the rejection of his application, 
it appeared that this tract was within the primary limits of the grant. 
for said company as shown by the map of definite location filed Decem- 
ber 12, 1882, and was also included within the iimits of the withdrawal 
upon the map of general route of the main line of said road, filed Feb- 
ruary 21, 1872. , 

Pritchard’s application was presented. on January 22, 1892, ead in 
support: thereof he alleged settlement upon the land in October, 1879, 


_ which being subsequent to the withdrawal of 1872 upon the map of ; 


general ro ate, was held to be ineffectual as against the grant for Belt 
company, | : 
In the motion for review it is urged, however, that the land in ques-. 
tion was restored prior to Pritchard's settlement aud was therefore 
subject to-his settlement in 1879, which being continued until date of 
definite location of the company’s road was an ose the attachment of 7 
rights under the grant. , 
In order that. this Department might be in possession of the facts. 
relative to the alleged restoration, reports were called: for by depart- 
mental letters of March 5 and April 18, 1895, in response to which. 
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reports were made by your office letters “I” of March 20, 1395, and 
April 30, 1895. From these reports it appears that the lands here in 
question were included within the limits of the withdrawal upon the 
map of general route for. the main line, filed February 21, 1872; that 
_the southern limit of the withdrawal upon the map of general route of 
‘the branch line, filed August 15, 1873, comes very close to this land; 
that by letter of October 25, 1870, the iponl officers at Lewiston, Taaho, 
were furnished with a diagram, which is designated as diagram No. 2, 


which: your letter states “was prepared in accordance with the map _ 


filed by the company in August, 1873,:and in connection with the sur- _ 
veyed boundary line between Washington and Idaho,” and in this — 
letter it. appears thatthe local officers were directed to restore all the 
lands included within the withdrawal of April 15, 1872, lying south of 
the amended line. This letter, it would appear, confounded the limits - 
of the withdrawal upon the map of general route of the main line with _ 
those upon the branch line, and as a result thereof the land in ques- 
tion, together with many other tracts, although included within the 
_ withdrawal upon general route of the main tine | were ordered resuored 
to the public domain. 
For such restoration there was clearly no aibouty of law, and the 
rights of the company in the premises can not be avoided by reason of 
said error on the part of your office. | | 
These lands having been included within. the withdrawal upon the : 
map of general route of the main line filed F ebruary 21, 1872, remained 
withdrawn, said withdrawal being authorized and directed by the 
- statute, and it was not in the power of your office to restore them to. 
settlement and entry. No rights were therefore acquired by Pritchard 
under his settlement made in 1879, the land being shown by the defi- 
nite location of the road, as ‘before stated, to be within the primary 
limits, and the previous decision of this Mapartnent sustaining the 
rejection of his application for conflict with the grant is adhered to 
_and the motion for review is accordingly denied. | | 
This would seem to be a case in which the company might be 
requested to relinquish, under the provisions of the act of June 22, 
1874, as amended, upon the filing of which they. would be entitled to 
select other lands within the limits of their grant, 


“ Norraern PACIFIC R, RB. Co. ». KNUDSON. 


“Motion for the review of departmental decision of February 23, 1896, 
20 L. D., 127, denied yy ene Smith, ay 18, 1895. . 
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MINING CLAIM—A LUMINA—AGRICUL’ L URAL CLAIM: . 
J ORDAN v. Tap IDAHO ALUMINIUM MINING AND 2 Myr G. Co, 


‘anne is not such & mineral as will except the land containing the same from set- 
-tlement aud entry. as agricultural land, or ‘Warrant one allowance of a mineral 
entry thereof. 3 


Secretary Smith to the Commissioner of the General Land 1 Office, May 
18, 1895. (P. 3. C.) 


Your office, by letter of December 24, 189%, to the local officers at 
Coeur d’Alene, Idaho, acknowledged receipt of their letter of Decem- 
ber 6, preceding, in which was enclosed the “papers pertaining to min- 
eral entry No. 125, filed September 19, 1892, by the Idaho Aluminium 
Mining and Manufacturing Company, for its placer claim, containing 
104.24 acres, designated as survey No. 1001; >” also the protest of Patrick 
Jor dan against said mineral application, alleging, among other things, 
_ that he was residing upon said land, and claimed it by virtue of set- 
— tlement thereon under the laws of the United States, and that he 
intended to acquire title to the same as soon as it should be sur veyed, 
reciting the value of his improvements thereon, and allegin g that the 
same contains no valuable mineral deposit whatever. . : 

It appears that. the local officers rejected said application, for the: 
reason that protestant alleged that there was a suit then pending in 
- the State court between the parties to determine the ebaracter of the. 
—Jand, and they being undecided as to what course to pursue, Beeoe for 
HistrnoHOns, aa | 
_ Bysaid letter of December 24, 1392, your office aieated that a hearing 
be ordered for the purpose of determining whether the land embraced. 
in the application was valuable for pena St or more valuable for mining 

than for agricultural purposes. 7 
None of the papers in connection site this ee or - protest aie before 
- me, but these facts I glean from the correspondence above referred to. 
A hearing was accordingly had before the local officers, at which the 
testimony taken before a State court in tle controversy between these 
parties was, by stipulation, submitted as the testimony to be considered 
in this case. As aresult of the hearing, the local officers decided that 
the land was worthless for agricultural purposes, and “chiefly valuable 
for fire clay deposits anid the manufacture of aluminium.” : 

The agricultural claimant appealed, and your office, by letter of 
November 28, 1893, reversed the judgment of the local officers, where- 
mpon the mineral appliéant prosecutes this epee assignin gt numerous 
errors, both of law and fact. 

The testimony submitted i 1S very ies tos for any purpose, ,and 
it is especially so for the purpose of ascertaining the quantity of land 
claimed by the agricultural claimant, its location, or tts char acter. 
| There are over five hundred pages of power testimony taken, as 
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stated above, in the trial of the case in the State court, where there © : 


were maps or plats introduced as exhibits, claiming to define the bound- 
aries of the land, not one of which have been transmitted to this office 


There is page after page of testimony descriptive and explanatory of. 


these exhibits in connection with this controversy. Other exhibits, 


such as the amended location certificate, deeds of transfer, and similar . | 


documents, are referred to, but none of them accompany the record. 


There is some claim made to the effect that the agricultural claimant. - 


is holding more than a quarter section of land, but I am unable to. 
determine whether this be’a fact or not, or whether the excess over . 


one hundred and sixty acres, granting, for the sake of argument, that 
there is a greater amount, conflicts with the mineral claim, or in what 


- way, or to what extent there may be adverse holdings. Whether or — 


not it is material to.decide this question at the present time, because 
the land is unsurveyed, may or may not be important to the mineral 
claimant. In any event, however, the agricultural claimant will not be 
‘permitted to take more than one hundred and sixty acres, and by his. 
declaratory statement made and filed under the State laws of Idaho; 
this is the amount that he claims. So that in aihy event, ne would be 
restricted to that amount. 7 
The question as to the mineral character of the land, as Seteeniod 
| by this testimony, is rather a novel cone. By the s16bI00 of lovation it 


is claimed that the land is taken for “ fire clay and kaolin and. alumin- | 


ium. The same is taken for the manufacture of fire bricks, tiles, terra 
cotta, and other useful articles.” 


£ 


' It is conceded by both - sides to this controversy that there is an. | 
- immense deposit of clay on the land, and there is some testimony 
- offered by the mineral claimant which tends to show that this clay is — 


~ valuable for the manufacture of pressed brick, ‘put no other commodity 
is touched upon in the testimony exvept that it contains alumina, from 


which may be manufactured commercial aluminium. The experts tes- — 


tifying on both sides of this controversy claim that it does not contain — 


kaolin. I think it is shown by a fair preponderance of the evidence 


that alumina does not exist in paying quantities on the tract. 


But be that as it may, the presence of a deposit like this would not | 


impress a mineral character upon.the land that would reserve it as 


mineral and exempt it from settlement and entry under the homestead _ 


‘laws. In other words, alumina is not such a mineral as contemplated. 


- by Congress that would exclude the land from agricultural entry. 

It is a matter of common knowledge, I apprehend, that aluminium 
exists in more or less varying quantities in all clays throughout the 
country. To hold this character of land subject to mineral entry would 


be opening a method for the appropriation of the public land that — 


would be disastrous to those seeking homes under the homestead laws. . 


For this reason your office judgment is affirmed. . 
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SCRIP LOCATION—EQUITABLE ADJUDICATION, 
Maup W. G. BuRGESS. 


A pre-emption entry in which the land is paid for with surveyor-general’s scrip issued 
under the act of June 2, 1858, and used in payment for the land under the act of 
January 28, 1879, may be referred to the board of equitable adjudication, where 
the application to locate the scrip was irregularly made for the aggregate amount 
thereof as one location, instead of separately for each piece of said scrip. 


Secretary y Smith to the Commissioner of the General Land Office, June 1, 
1895, | ee Ls) 


' The eats avowed in this case is the SW. 4 tof Seo, 34, T. 8 N,, BR. 59 
W., Sterling, Colorado, land district for which tract Mand We G. Bur- 
gess filed pre-emption declaratory statement No. 25,933 June 21, 1887, 
alleging settlement June 14, 1887. May 2, 1888, A transmuted aid 
_ filing to homestead entry No. 12,125, Denver series, on which commuta- - 

tion proof was made May 31, 1890, | 7 Bi 
- It appears that on making con aia con proof ae offered in payment 
for said land an application to locate three pieces of surveyor-¢ Buea | 
serip as follows: No. 451 B, for 39.23. ACreS ; No. 509 E., for 60.28 acres; _ 
and No. 512 kt, for 60.28 acres; said serip ‘having Reba’ issued as aur , 

veyor- peneril’s scrip under a of June 2, 1858, 11 Stat., 294. 7 
_ The Denver office, at which said proceedings were had, accepted. said 
scrip, and issued a certificate of entry for R. and R. No. 58, which was . 
afterwards corrected to No. 36, as per in structions from your office. | 
_ The serip surrendered in this case is for 159.79. acres, the difference 
between that and the tract entered being .21 acre which was. paid for 
by applicant, as per receipt No. 15,422. : 
In view of the fact that said Scrip was ade as lot one location for 
the whole tract, instead of three separate applications, as the law and 
the regulations of the Department require, your office directed, by let- 
ter of March 1, 1892, that the application as mace could be snieutied SO 
as to embrace the N. 3 of the SW. 4 of Sec. 34, containing 80 acres, to 
be located with scrip No. 509 Hi, of 60. 28 acres, leaving a balance of 
19,72 acres, and that it will be necessary for the party to make payment 
on 19.51 acres, amounting to a 39, for which the receiver would. issue 
_ the usual receipt, ete. | ? 

Your office further directed “ that an addi tional ‘ac slieation must then 

be made to cover the S.-4 of the SW. 4 of said Sec. 34, containing 80 
acres, to be located with No, 512 H, foe 60.28 acres, and: that the bal- 
ance in the area must be likewise paid for at the rate of $1.25 per acre, 
for which the receiver should issue another excess receipt.” In this | 
way only two pieces of the scrip would be located, thereby saving for - 
the owner scrip No. 451 B, which would be retuned to the claimant 
| aon her proper application therefor. | | | 
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- It was still fur ther stated in said letter that if the party should prefer 
_ to make cash payment: for the land, and have the scrip retur ned, she , 
: would be allowed to do.so,.upon application to this office. ? 
_ September 27, 1892, the local office reported to your office that due 
~ notice of your aid office letter “C” of March 1, 1892, was sent to claim- — 
ant at Raymer, Colorado, and that no action had been taken in the 


matter; that the notice sent to her was returned to the writer, thatis, — 


to the local office, and. the notice informing your office of that fact 
contained the letter mailed to the claimant aforesaid. ) 
_ Thereafter there was filed in your office a communication from Mr. 
_ ©. H. Moulton, an attorney in this city, representing the Reliance Trust 
- Company of Denver, Colorado, in which he encloses.an affidavit of 
Harrington Emerson, the secretary of said company, alleging that said 
company, ou the first of August, 1890, had loaned the claimant $390, 
taking. as security therefor a mortgage on this land; that they had 
made diligent search for the claimant, in order that the requirements | 
ot the General, Land Cffice might be complied with, but without suc- 
cess, and that said company was being damaged by the withholding of 
patent to this land. Mr, Moulton then asked that in view of the fact 
. that the land had been fully paid for, and the further fact that the — 
entryman, or woman, could not be found, the case be referred to the ~ 
board of equitable adjudication for confirmation. 

In view ot the facts set forth by Mr. Moulton’s Coe the affi- 
davit of the secretary of said trust company, you modified that portion 
of your office letter of March 1, 1892, requiring claimant to make sepa- 

rate application to locate each piece of said scrip on a.specific subdi- 
vision of land, and declared that that would not be insisted upon. 
But it was ae held that there was no rule under which said entry 
could be referred to the board of equitable adjudication; that the law | 
required that each piece of scrip should be located upon a specific © 

subdivision of land, and that as that had not been done iu this case, 
your office could not refer the matter to the board of equitable adjudi- 
cation; and your office directed that the local office again notify the 
entryinan, as well as said trust company, at their last known post-office 
address, of the medification of your office letter of March 1, 1892, and 
that unless the requirements of said letter of March 1, 1892 » as modi- 

fied, were complied with, the proof would be rejected, as s the ceri Gan- 

not be accepted as now Teen ted. : 

An appeal by the ‘Reliance Trust Company, as mortgagee, trans- 
mitted by your office letter “O” of April 23, 1894, brings the case here. 

The scrip referred to was issued, as ad: wader the act of June 2, 
1858 (11 Stat., 294), and by the act of January 28, 1879 (20 Stat., 274), 
scrip issued under the act of June 2, 1858, supra, may be located on 
Jands subject to sale at private entry, or in payment of pre-emption | 
claims, and in commutation of homestead claims, in the same manuer 
as in military land warrants. In the case of R. F. Pettigrew et al. — 
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(2.1. D., 592), Commissioner McFarland, in. a letter addressed to Dan! 
mond and Bradford, Washington, D. 6. , August 8, 1883,. which letter 
' was affirmed by the Secretary May 9, 1884, stated, eich regard to scrip 
offered i in payment: for a pie emption or commuted homestead. claim, as 
follows: | : | yoke 
~Tam inclined to the iets that for the ailepoes of halt payment for a pre-. 
emption or commuted homestead claim, such scrip is money. athia the: meaning — 
of Sec. 2262. The language used in the act is, “shall be received in payment 
. 2 +. at the rate of $1.25 per acre.” ge 2 
Undler the pre- eupien law, land might be eutened upon the payt ment Of a price. — 
(Sec, 2259, Rev. Stab.) | 
Price without further explanatory words means ; money. = | ‘ 
Money has been defined to mean a legal tender, so made iiak, oO 
- his scrip was made receivable in payment for lands in pre-emption cases at the - 


price of $1.25 per acre; it possessed all the attributes of a legal: tender for this pur- 
| ‘pose. Ib was the price of the land. 


It. would appear fiom the above that the claimant had seen te: 
made “payment for the tract embraced in her commuted homestead — 
| entry when she tendered. the scrip above described in payment there- _ 
for, and-it was so accepted by the local office; that the ouly error or 
irregularity committed was that an plication to locate each separate — 
piece of scrip on a separate subdivision of the public land was not — 
made; that instead thereof the application was made in bulk, the ~ 
aggregate in said application being for 159.79 acres, and the tract so 
located being .21 acre in excess thereof, for which payment was duly 
“made. | 7 
“Inasmuch as the act of PE anuary 28, 1879, supret, authorizes the loca- | 
tion of this scrip in the same manner as military bounty land war- | 
rauts are located, it wonld appear that the rule made by the. board of — 
i equitable adjudication concerning the location of bounty land warrants: | 

would apply equally to the location of scrip of this character. That 
rule, No. 16, is as follows: “That the locations, under act of 14th of — 
August, 1848, entitled, ‘An act in relation to military land warrants,’ 
_ be confirmed and patents issued thereon, where the land located lies © 
in one body, and the only objection to the location is that it consists 
technically of more than one legal subdivision.” 7 

Tam of the opinion that said rule may be construed to ie ace ince 
tions of scrip of the character herein described, and that, at any rate, © 
Sec, 2457 of the Revised Statutes are broad enough to warrant the — 
reference of this entry, under the facts stated, to the board of equita- © 
ble adjudication. (New York Lode and Millsite Claim, 5 L. D., 513.) _ 
-. Your office decision is therefore reversed, and the entry in ques- 
tion is hereby referred to the board of equitable ma judication for its — 
consideration. | | 
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RAILROAD LANDS—SECTION 4, ACT OF MARCH 3, 1887. 
RUTH v. UNION PACIFIC Ry. Co. 


When a railroad company has sold and conveyed land improperly patented to it, and 

- received payment therefor, the right of entry by the company’s grantee, under 

section 4, of the act of March 3, 1887, with, or without, payment of the govern- 

ment price of the land, will not be recognized while. the patent to sald land, in 

the name of the company, is outstanding. mo 

The grantee of the company in such case may reconvey title to the company, aud the» 

| =“gompa ny to the government, and so enable the Department. to issue patent to 
said grantee under said section. : % 3 


Secretary Smith to the Commissioner of the General Land Office, oree ui 
| — «1895. (W. M. B. ) 


This j is an n appeal by Mrs. Ruth from your office decision of cuenber 
21, 1893, in the case of Adaline Ruth v. The Union Pacific Railway — 
Company, wherein was held for cancellation selection we said company 
of lots 1 and 2 of the SW. 4, and the NW. 4 of the SE. 4 of Sec. 31, T. 

3 8., R. 69 W., and rejeoune the said Ruths: application under | the | 
fourth section of the act of March 3, 1887 (24 Stat., 556), for the SW..4. - 
of the SE. + of said See. 31, and holding intact the latter's (Mrs, Ruth’s) 


cash entry ‘No. 16, 237, as & lots 1 and 2 of the SW. 4-and the NW.4 | 


of the SE. 4, all in See. 31,7. 38., R. 69 W., said tracts being staate: 
in the Denver land distr ae Color ado, | 
The record before me shows that the company listed. the SW. +4 of this 
SE. 3 ‘December 31, 1879, and that patent issued. therefor November Wes hes 
1881; that it also listed, on May 31, 1884, lots 1 and 2 of the SW.4.and 
the Nw, 4 of the SE. 4, which latter tracts were not patented. . 
The tracts above described are unoffered lands, and are within the 
limits of the erant to the Union Pacific Railroad i an line, of road. 
having been definitely located May 26, 1870. | 
The lands involved are excluded from the operation of the-grant by 


i pre- euption filing of record made some years betore definite location 


of jine of the company’s road, and which were prima facie valid and 
subsisting at time (May 20, 1870 ,) of such definite location; the SW. 4 
of the SE. 4 patented to the company being included in the pre-emp-— 
tion filing of George White, made March 16, 1865, and subsisting when | 
right under grant attached, and hence patent fhereoi was luproperly 
and erroneously issued to the company. | 
Adaline Ruth claims under deeds executed by the compaily, in 1880, 
for a portion of the lands in controversy, and those executed in 1885 for 
the remainder thereof, and:settlement upon, improvement of, and appli- 
-eation made in good faith to purchase the same prior to February 4, 
- 1893, at which date satisfactory proof, after publication, was submitted 
by the plaintiff as to lots 1 and 2 of the SW.4 and the NW.4 of the 
SE. 4 of Sec. 31, under section 5 of the act of March 3, 1887, with ey 
ance of. final cortificate: plaintiff’s application to purchase the SW. 
e the SE: 4 of Sec. 31, under section 4 of said act was rejected by your 
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5 office, for the reason that patent had been issued to the company ‘tor | 

this tract and was outstanding. © eo | 
It is shown that due notice was given to the coinpany of your said 
— office decision, and no appeal having been filed by the company within 
- the time prescribed by the Rules of Practice, the decision was held to 
be final, in so far as regards the rights of the company in and to the 
land conor by that portion of Dias entry me was held intact, | 
without further proof by plaintift. 

The plaintiff, Ruth, appealed from the decision of your - offive 80 for 
as it rejected her application to purchase the Sw. i 1 of the SE.4 x of Sec, 
dl (patented to the company), and final proof Ghereoi. under provision : 


of section 4 of the act, above referred to, basing said appeal— 


on the ground of (alleged) error in said decision in not accepting her offer to: recou- 
vey the land to the United States and thereupon issuing a patent to ag w sou . 
payment of purchase money, as provided by said 4th section. - 


From the facts as they are disclosed by the record in | this case, iti is” 
evident that under a proper construction of the law as stated in the 
ease of Malone v. Union Pacific Railroad Company (7 LD. , 13), that 
patent for the SW. 4 of the SE. 4 of Sec: 31, by virtue of pie existing © 
valid claim upon ihe same, adverse to that of the company, was irregu- 
larly and erroneously issued to the company, aud that the preliminary 


a steps looking to the cancellation of such patent have already: been 


_ taken; until thesame is lawfully vacated, and the land covered thereby. 
restored to the public domain, and made subject to entr yr this ee 
met has no jurisdiction over ‘the tract. ez 2 

_ It is insisted by the plaintiff that a demand having ‘been made upon = 
the company for a reconveyance of the land in controversy, and refused, 

that it inakes no matter on what grounds the refusal was made, since — 


_ It is evident, as she alleges, “from the evidence in the case that it was — 


impossible for the company to comply with the demand for it had 


already con veyed to Mrs, Ruth the title it acquired under its patent from 


.. the government;” and farther that “it is unreasonable to suppose that 
_ Congress, in passing the act, intended to require that which was 1Mpos- | 

sible to do; hence it is evident that it is the intention of the law that _ 
~ where ealaay companiés have parted with their title to Bhy.lands their 

- grantees may make the recouveyanuce demanded.” re 
When a railroad company has sold and conveyed land improperly — 
- patented to it, and received payment therefor, the right of entry by the 
company’s grantee, under section 4 of the act of March 3, 1887, with, . 
_ or without, payment of the government price of the Jand, will not be 


| - recognized, while patent to said land in the name of me company is 


ontstanding. | 
In such case it is not proper to soieider and pass upon the question 
of payment or non-payment by the entryman, until the gover ninent has 


secured title and jurisdiction over the land. 


| If Mrs, Ruth will reconvey to the company, so that the company may 
a pecOn vey to the government, i see nO reason why patent shoule now. 
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then issue to her, in accordance with fhe provisions Oe section 4 of the 

act of March 3, 1887 (24 Stat., 556), and demand should then be made 

of the company for the value ‘of the land, as provided by said section. 
For the foregoing Reasons, your office fecigon is hereby. affirmed. 


Se 


COMMU TATION OF OKLAHOMA HOMESTEAD FOR TOWNSITE—-SCHOOL 
| FUND: | 

Section 22, act of May 2, 1890, con templates the payment to the town, for school pur- 

poses, only such sums as may be paid in commutation of homestead entries for 

townsite purposes on the purchase, of the land at the rate of ten TOnATS DOE acre, 


Secretary Smith to the Commissioner of the General Land Office, Tie cp : 
(J. I. HL) | BS a ODS... | = : (GB. G.) - 


I have this day caused to be issued, and transmit herewith, a certifi. _ 
cate addressed to the Secretary of the Treasury, stating that thereis — 
due to the city of North Enid, Oklahoma Territory, the sum of $1,496.00 
for school purposes, under the pr ovisions of the act of Congr eSs approved — 
May 2, 1890 (26 Stat., 81). 
- By your office letter of April 15, 1895, my attention is ealied! to the 

fact that the records of this Department show that the disbursing officer _ 
received $1,500.00 from William M. Beavers in commutation of his home- 
_ . stead entry for.the NE. 4 of Section 32, T. 23 N.,R.6 W., Oklahoma 
Territory, and that said amount was deposited in the United States 

| Treasury as shown by certificate of deposit, No. 12077, dated June 1, 
1894. The tract commuted contained 149.60 acres, aad the aromas | 
price having been at, the rate of $10 per acre under the statute it would. 
- appear that the corr ect amount due on the commutation of said entry _ 
is $1,496.00, and that therefore $4. 00 in excess of this amount was paid © 
by the said Pea. It is suggested that the town of North Enid is 
only entitled under the statute to $1,496.00, the value of the land pat- 
_ ented, instead of $1,500.00, the amount paid for thesame. Section 22 
of the act referred to pr ayides: among other things, “And the sum ‘so _ 
received by the Secretary of the Interior shall be paid over to the 
proper authorities of the municipality when organized to be used by 
them for school purposes only. ” In view of the fact that the home- 
_ steader would be entitled to repayment of the $4.00 excess paid on said 
entry, Lam of opinion that the statute contemplated the payment to | 
the town for school purposes only of such sums as may have been paid 
in commutation of homestead entries for townsite purposes as would be. 


_ realized by the sale of the land at the rate of $10.00, and that therefore’ 


_ the said town is only entitled to the sum of $1,496. 00. 

You are hereby instructed to state an account in favor of said town 
of North Enid for the amount above named, said money to be charged 
to the fund in the Treasury Department dosionated as ‘* Proceeds of 

townsites for School pur poses in Oklahoma Territory.” 
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PRE-EMPTION ENTRY SECTION 2260 2.8. | 
J AMES CASH.’ = 


Suit requested for the recovery title eet it appears that patent has issued to a 
pre-emptor that removed from land of his own in the same State to establish his 
residence on the pre-emption claim. 


_ Secretary Smith to the Attorney-General, June 4, 1895. 
(J. 1. HO.) | | (J. L. McC.) 


I transmit herewith copy of a communication from the Commissioner 
of the General Land Office, with the euclosures therein referred to, 


recommending that a request be made for the institution of suit to 


- vacate the patent issued on September 11, 1890, to James Cash under | 

his pre-emption cash entry No. 16, made Pebrnary 20, 1893, for theNW.4 
of the SW. 4 of Sec. 3, the BE. 4 of the NE. 4 and fie. Ni. fof the SE. ra 
of Sec. 4, T. "35 N., RB. 8 W., Durango land dinteiet. Colorado. 

The. eround upon which said suit is recommended is that the defend- | | 

ant removed from land of his own in the same State when he took Up | 

his residence on his pre- emption claim. 

From the statements contained. in the letter of the Commissioner and 

the report of the’ special agent there would appear to be no room for — 

doubt that. such was the fact; and under the’ rulings of this Depart- - 


ment, tuiformly adhered to since the date of the passage of the home- 


Stead act, the pre-emption entry of Cash was in violation of law. I 
have therefore the honor to request that, if in your opinion it can be 


maintained, suit be instituted to secure a cancellation of the patent 


issued to said James Cash for the land hereinbefore meseungegs: 


INDIAN LANDS—SPOKANE INDIAN S—FINAL PROOF. 
OBED J ACOBS, 


The fourth article of the agreement made with the Spokane Indians March 15, 1887, 
does not relieve said Indians from any requirement of the act of J uly 4, 1884, in 
the matter of final proof except as to residence on the land. 


Assistant Attorney-General Hall to the Secretary ‘y of the Interior: May 15, 
1895. 


“On April 29, 1895, Obed J acobs, a Spokane Indian, made a home- 
stead entry for certain lands in Sec. 30, qf. 26 .N., Rh, 41 BE, -, In the State 
of Washington. 

On the 15th day of March, 1887, an agreement was ‘made between 
the United States and the ‘Tpper: and Middle Bands of Spokane 
Indians, for the cession. to the United States ofa portion of their 











*The letter of January 22, 1895, 20 L. D., 64, was recalled by Acting Secretary Sims, . 
May 23, 1895. a me , — - 
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jaa: nich was ratified by act of Congress, approved Iuly 18, 1892 
(27 Stat., 139). | | 
Jacobs failed to’ pay on demand by the local officers the proper 
charges for advertising and making final proof of his homestead entry, 
claiming.that under the fourth article of the aforesaid agreement he is - 
entitled to patent for said lands, without. making final proot. That 
article reads as follows: | 

It i is further agreed that in case any Indian or Indians, auties hereto, have set- 
tled upon any of the unoccupied lands of the United States outside of said reserva- 
tion, and have made improvements thereon with the intention of perfecting title to 
the same under the homestead, pre-emption, or other laws of the United States, and 
Tesiding on the same at the date of the signing of this agreement, he or they shall 
not be deprived of any Tight acquir ed by said settlement, improvement or occupancy 
by reason of signing this agreement or removal to said Coeur d’Alene Reservation, 
and said tract or tracts of land shall continue to be held by said BapUlees and the 
same patented to them by the United States. 


My opinion is that said article merely reserved the right of Jacobs. 
to his homestead should he-remove therefrom and go on the Coeur 
d’Alene Reservation, the same as if he had continued to reside thereon 
ag required by the land laws of the United States. It is my opinion, 
further that Jacobs will be required to make final proof before patent 
ean issue and he should comply in all respects with the requirements | 
- of the act of Congress approved July 4, 1884 (23 Stat., 96), except in | 

the matter of residence upon the land. = 
Approved, 

HOKE SMrIrs, 
: Secretury. 


RAILROAD RIGHT OF WAY—TRAM ROAD-—SECTION 2288, Rr. S. 
_ INSTRUCTIONS. 


Section 2288, R. S., as amended by the act of March 3, 1891, authorizing settlers to | 
execute conveyances of lands embraced within their claims for “railroad” right 
of way purposes, is applicable to ‘‘tram roads,” used in the business-of minin g, 
quarrying, cutting timber,-and mauufactnring lumber. 


_ Secretary Smith to the Commissioner of the General can Office, June 1, | 
(J.1.H.) | BBISL 2 — "RW: 0.) 


Tam in receipt of your office letter of April 16, 1895, presenting for | 
my consideration certain. correspondence involving the construction of 
- section 2288 of the Revised Statutes, as amended by section thrée of the 
-aet of March 3, 1891 (26 Stat., 105), | 
"he amended said section is as follows: | 

Sec, 2288.. Any bona fide settler under the pre- emption, homestead, or “other. set- 
tlement law: shall have the right to transfer, by warranty. against his own acts, any 
portion of his claim for church, cemetery, or school purposes, or for the right of way 
_ of railroads, canals, reservoirs, or ditches for irrigation ‘or drainage across it; and 


the transfer for such public’ purposes shall in no way vitiate the right to cotaplets 
and perfect the title to his claim. - | 
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| The question erie by this correspondence - is as to wietlier said - 
section can be construed to apply to tram roads, canals, and reser voirs 
used by citizens engaged in the busiuess of mining , eee 8; eee ; 


‘timber, or manufacturing lumber. 


_ By the act of January 21, 1895, the Secretary of the THRGriON is author- | 
ized and empowered to perinib. the use of a right of way through the 


- public lands of the United States for tram roads, canals, or reservoirs, 


constructed by citizens or associations of citizens. of the United. States - 
- engaged.-in the business of UNE, quay ying, ontting timber and. man- 


~ ufaeturing lamber,. 


In the construction of this statute it has been held that the per- 
mission to use the public land under this act terminates with the 
- disposal of it by the government, and the persons so taking the land | 
acquire it free from any antes by reason of the permission granted : 
“under said act. 3 es 
Companies interested in securing the Henetts of said act of J anuary 


he 25, 1895, are desirous of acquiring the right of way from settlers and the 


- question presented is whether it is permissible, under said section 2288 
of the Revised Statutes above referred to. : 
J think that the word “railroads” is used in a generic sense in. the 


statute, aud includes all kinds of roads over which vehicles pass upon _ 7 


_ rails. I am therefore of the opinion that. the right of way can be 
: acquired under said section, and that the. settler aes by ane 
such agreement, will not avoid his eutry. 

The papers forwarded with your letter are neeeeath returned, ‘and 


you will advise the parties accordingly and issue such further instruc- - 


. tions as in your opinion may be necessary for the information. and pro- 


Po tection of settlers holding the land, along the line of proposed tram - 


ways or canals, contemplated being built under une poy. of the | 
act of: eae 21, 1895, eer: 3 : | 


STATE SELECTION—LANDS RESTORED TO PUBLIC DOMAIN. 


STA ATE OF I MrssssiPPL 


as | The1 right of the State under the act of June 20, 1894, to “select out of re unoccupied 


and uninhabited lands of the United States ” lands for university purposes, from 
those restored to the public domain by the act of March 2, 1895, is limited to 
such lands as were restored by said act frée from any provision therein requir- 
ing their disposal in a special manner. The right of selection, therefore, does — 
not extend to the lands restored by said act that were by the ter ms thereof set 
apart for entry under the townsite laws. - 


Secretary Smith to the Commissioner of the Genera. Dia Office, Tune 3, 7 


CN = a fe Sean Ge 


ae | have. carefully examined into ie question presented by the appli- — 
ie cation of the governor of the State of Mississippi to select lands recently 
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fastens to the public. Sona in the State of Mississippi that were. _ 
embraced within naval reservations. oa 

The act of Congress approved June 20, 1894 (28 Stat., 94), under 
which the governor of the State of Mississippi claims the right to 
make this selection, 15 as. follows: 


That the governor of the Sint of } WmiesiSeipt be, and he is hereby, authorized to 
select out of the unoccupied and uninhabited lands of the United States within the 
said State twenty-three thousand and forty acres of land, in legal subdivisions, being 
a total equivalent to one township, and shall certify the same to the iS orariey. of the | 
Interior, who shall forthwith, on receipt of said certificate, issue to the State of Mis- 
 sissippi patents for said lands: Provided, ‘That the proceeds of said lands, when sold 
‘or leased, shall be = forever remain a fund for the use of the University of 
Mississippi. 


'- The lands in question were restored to the public domain by the act 
approved March 2,1895 (Pamph. laws, 3d sess., 53d Cong., p. 814), which - 
act, after providing for a certification by the Secretary of the Navy to 
the Secretary of the Interior of the lands specified, reads as follows: 


_ and upon such certification the tracts of land described therein sh all be duly restored 
_ to and become a part of the.pnblic lands of the United States and a preference right 


of entry for period of six months from the date of this act shall ve given all bona | 2 


fide settlers who are qualified to enter under the homestead law and have made 
improvements and are now residing upon any agricultural lands in said reservations, 
and for a period of six months from the date of settlement when that shall occur 
after the date of this act: Provided, That persons who enter under the homestead 
law shall pay for such lands not less than the value heretofore or hereafter determined 
_by appraisement, nor less than the price of the land at the timé of the entry; and 
~such payment may, at the option of the purchaser, be made in five equal install- 
ments at times and at rates of interest to be fixed by the Secretary of the Interior: 
Provided, ‘Chat so much of the said lands as are situated on Back Bay, near the city 
_of Biloxi, in the State of Mississippi, shall be disposed of under the townsite law and . 
not as ag ricultural lands. 


The act of June 20, 1894, SUPT A, under which the selection is aides 
provides that the governor “is authorized to select ont.of the unoccu- 
pied and uninhabited lands of the United States within the said State.” 
[ find nothing in this act which will prevent the State of Mississippi 
_ from selecting such of the “unoccupied and unixhabited” lands of the 

United States as were restored to the public domain, by the act of 1895. 
(supra) except the lands which the act provides shall be disposed of in 
& special manner. 

_ Jt is coutended by counsel for the State of Mississippi that the 
second proviso to the act approved March 2, 1895, supra, does uot relate 
to the body of the act and only limits the eamoditely preceding, or 
first, proviso. The second proviso is as.follows, “Provided, That SO 
much of the said lands as are situated on Back Bay, near the clty of . 
Biloxi, in the State of Mississippi, shall’ be disposed of under the town- 
site law and not as agricultural lands.” | 

J do not regard this contention as sound. The body of the act 
restores these lands to the public domain, and, of course, subject to - 
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entry under the homestead law. ‘The first pr oviso ‘does not confer any 
tight of entry under the homestead law, but merely regulates the price 
the entryman is required to pay for the lands taken by him. There is — 
no other office, in my judgment, for the second proviso to perform 
except as a limitation upon the body of the act, that is, upon the clis- 
‘position of the lands therein restored to the public domain. 

~ This being tr ue, it may be seriously questioned if the lands tin 7 
the scope of the second proviso have ever been restored to the public - 
“domain. The body of the act and said proviso being read together, a 
fair and altogether plausible construction would warrant the conclusion - 

that they are still in reservation for a specific purpose, that 1s, for entry _ 
under the townsite laws. True, they have been taken out of the reser- — 
vation for naval purposes, and the jurisdiction thereof transferred from _ 
the Secretary of the Navy to the Secretary of the Interior, but they 

are now, in effect, in reservation for townsite purposes, and have surely — 

not Been resigied to the public domain as fully and effectually, as 7 a. 
specific disposition had not been provided for. _ 

It is further contended by counsel for the State that if said pr oviso 
has any relation to or connectipn with the body of the act it does not ? 
in legal force and-effect exclude the right of the State to select any of - 
said lands: by virtue of the act of 1894; and in presenting this. view — 
counsel argues that the language of the act of 1894, to wit, “select 
out of the unoccupied and uninhabited lands of the United States, a 
confers upon the State the right to select these lands if they are unoc- | 
- cupied and uninhabited, notwithstandin g the act of 1895 provides that 
certain of these lands shail he disposed of under the towisite law. 

In my judgment, the language, “out of the unoccupied and unin- ~ 
-habited lands of the United States,” does not confer any greater right 
upon the State of Mississippi than if the terin “public lands” had been — 
used in the act; that is, lands open to entry under the land laws of the 
United States.. Any other ruling would permit the State to select aly 
lands of the United States within her borders that have been placed 
in reservation by the President for any public purpose, if the same 
were not actually occupied or inhabited at the date of selection. Surely, 
Congress could not bave intended to coufer any such right upon the — 
State of Mississippi. See. Leavenwor th &e. Co. 4, Votted States (92 — 
U.S.,. 741). | = 

“Further, if the conteution a of eguasel be tr ue, that thé only limitation. 7 
upon the State’s right of selection is as to anoccapied and uninhabited » 
lands, the State could select any known mineral Jand within the State — 
of Mississippi which is not occupied and inhabited at the date of the © 
selection. Yet the courts aud the Department have uniformly held 
that. mineral Jands are not. conveyed by a grant which is silent.as to _ 
excepting minerals; that the well-known. policy of the govermmnent. to — 
dispose of mineral ends under special laws serves toexcept them from 
a grant however general in terms.. Nothing short of a specific grant 
- of mineral lands in a granting act will serve “to convey such lands. _ 
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In my opinion, the State is vestricted - selecting from the unoceu- 
_ pied and uninhabited public lands of the United States, within that 
State, which are open to entry under the general land laws. 
It is contended by counsel for the State that the words in the second 


-- proviso of the act of 1895, to wit, shall be disposed .of “under the 


townsite law and not as Bea calie al lands,” indicate merely that the 
_ gettlers under the homestead law should not take such lands, and inas- 
much as these.lands are “unoccupied and uninhabited, ui they maiy be 
- selected by the State of Mississippi. _ ; 
I think this contention unsound.: The second proviso to the act of | 
- March 2, 1895, reads that “so much of said lands as are situated on 
Back. Bay, near the city of Biloxi, in the State of Mississippi, shall be 
. disposed of under the townsite law, and not as agricultural lands.” | 
Public: lands: are divided into two classes, really; agricultural and 4 
mineral. There are subdivisions of the agricultural class; that is, sev- 
eral modes of entry, such as homestead, timber, stone, and townsite | 


entry. All such lands may be taken to satisfy grants, except such as _ ; 


are specially disposed of in some other way. 

The meaning of the language “ shall be disposed of tides the town- 
site law and uot as agricultural lands,” is that the lands shall not be | 
treated as public lands subject to entry under the general laws, nor can - 

such lands be selected to satisfy grants, but shall be disposed of under 
- the townsite law. The State’s right could not attach to any lands 
until selection is made. Selection could not have been made until the © 
lands were restored to the public domain, and the act which placed 
any of these lands in a situation to be Sélected by the State, expressly 
provided that certain of the lands should be disposed of in a certain 
manner, under the townsite law. | : 
Tt is my judgment, therefore, that the State of I tuisaiseignk is not. 
authorized to: select any of said last mentioned lands. I therefore 
direct that the State of Mississippi be authorized to select any of the 
oe unoccupied and uninhabited lands” within the late naval reserva- 
3 tion, except the lands directed to be disposed of under the townsite 
~ Taw by the act of March 2, 1895. | 
- You will prepare a list of selections made by the governor of the 
| State of Mississippi, in accordance with this letter, and send it forward 

for my approval. . 
(12781—voL 2033 | 
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RAILROAD GRANT— -LANDS EXCEPTED—HOMESTEAD. 
NoRTHERN PACIFIC ‘A. R. Co. 


Land embraced within a seuneliena entry, at the dake of the granting act, is excepted | 
from the operation thereof, whether said ees has been Pertected , at such time | 
or not. 


Seoretary Smith to the Commissioner of the General Land Office, June 5, 
(J. I. H.) - 1895, - = CW. Ws 6: 


With your office letter of November 10, 1894, were forwarded the. 
papers in the case arising upon the rule laid upon the Northern Pacific 
Railroad company, to show cause why demand should not be made of | 
it under the provisions of the act of March 3, 1887 (24 Stat., 556), to — 
reconvey certain tracts therein. described, amounting to O74. 30 acres, ° 
in the State of Wa: shington, shown to have been 1 erroneously patented - 
on account of its grant. a oe | , 
These lands are shown to have been sme aced in iigtnastend aries - 


“e previously made, at the date of the passage of the joint resolution of | 


May 31, 1870 (16 Stat., 378), making the grant for the portion of the — 
conpanys line opposite which these lands are situated. : 
These entries were subsequently canceled and the lands were patented | 

on account of the grant April 8, 1880. _ 
Under the authority of the decinion of the United States ‘supreme . 
court in the case of the Northern Pacific Railroad company v. Bardon — 
_ (145 U.8., 533), it was held that these tracts were excepted from the | 
company’ s een and that the patenting of the same on account thereof “4 


was error. 


It is argued at some length by counsel for fie company that the 
decision in the Bardon case has no application to the facts. presented. 
in this case, for the reason that these entries were only original entries _ 


' and not completed entries as was the ones by Robinson considered by a 


the court in the Bardon case. 

Whatever doubt may have existed in fie matter is fully dainoved by 3 
the decision in the case of Joel Parker Whitney v. Frank C, Taylor, 
decided by the United States supreme court on April 29, 1895 (157 
U.S. 85). 

In this decision the court, after referring to the Aetision in the case 
of Kansas Pacific Railway v. Dunmeyer (118 U.S., 629); Hastings and 
Dakota R. R. Co. v. Whitney (182 U. 8., 357); Bardon v. Northern. 
Pacific R. R. Co, (supra), and Newhall v. . Sanger (92 U. ee 761), held 
as follows: | i e | a 

Although these cases : are none of them szacly like ne one Naiow us, yet the prin- 
ciple to be deduced from them is that when on the records of the local land office — 
there is an existing claim on the part of an individual under the homestead or pre- 


- emption law, which has been recognized by, the officers of the government and has — 
_ not been cancelled or set aside, the tract j in a TOsLece to which that claim is exteting i Is 


DECISIONS RELATING TO THE, PUBLIC LANDS. 515 


excepted from the operation of a railroad land grant containing the ordinary except- _ 
ing clauses, and this notwithstanding such claim may not. be enforceable by the ~ 
claimant, and is subject to cancellation by the government at its own suggestion, or 
upon the application of other parties. “lt was not the intention of Congress to open 
2 controversy between the claimant and the railroad company as to the validity of 


the former’s claim. Jt was enough that ‘the claim existed, and the question of its 


validity was a matter to be settled between the government and the claimant, in 
respect to which the railroad company was not permitted to be heard. The reason- 
ing of these cases is applicable here. Jones had tiled a claim in respect to this Jand,. _ 
declaring that he had settled and improved it, and intended to purchase it under the 


| . provisions of the pre-emption Jaw. Whether he had in fact settled or improved it 


‘was @ qnestion in which the government was, at least up to the time of the filing of | | 
_ the map of definite location, the only party adversely interested. And if it was | 
_ content to let that claim rest as one thereafter to be prosecuted to consummation, 
__ that was the end of the matter, and the railroad company was not permitted by the 
filing of its map ‘of definite jacution to become a party to any such controversy. f 
The land being subject to such claim was, as said by Mr. Justice Miller, in Railway 
| Company ° v. Dunmeyer, supra, * excepted out of the grant.as much as ifi in a deed it 

~ had been excluded from the conveyance by metes and bounds.” | 

«dt might be here stated that in the decision in the case of said com- 
pany v. Smalley (15 L. D., 36), it was held that land embraced in a pre- | 
-emption claim at the date of.the grant was, under the decision of the. 

court in the Bardon case, excepted from tlhe grant, and this case has 
‘since been followed and adhered to in many adjudications. Counsel of 
the company has recently filed an additional brief and without disput- 
- ing the force of the authorities cited urges that sound administrative 
policy fully justifies the discharge of the pending rule. 
_ Under the act of March 3, 1887 (supra), it becomes the duty of the 
. Department (1) to adjust all aad acicd railroad grants in accordance - 
with the decisions of the supreme court, and: (2) where it shall appear 
that lands have been erroneously certified or patented on account of 
such grants, to demand - from the company receiving the samé a relin- 
-quishment or reconveyance of the land to the United States. a 
- I must therefore direct that demand. be made of the Northern Pacific 
_ Railroad company to reconvey the lands in question to the United States, 
and at the expiration of the time (ninety days) allowed by the statute 
-- within which to comply with such demand, that report be made of -the 
~ -proéeedings taken to the end that-such further action may be taken 

‘under the act of Congress as the facts then presented may justify. _ 

_+ Herewith are returned the papers for the purpose stated. ©. | 
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‘PRACTICE-RULE 48—SOLDIERS’ ADDITIONAL HOMESTEAD— 
HEARING. 
- HamRrox ». BUTTS: ET AL., AND HAMRICK ». SHEPPARD ET AL, 
7 Failure to aeneel from a decision of the ieaal office ‘will not preclude the General 


Land Office from an examination of the facts in a case, where fraud or gross 
irregularity is sugg gested on the face of the papers. 


| S A soldier’s additional homestead entry qwade under:a contract to sell the land on the: 


issuance of final certificate should be canceled as speculative and fraudulent. 
The acts of March 3, 1893, and August 18, 1894, do not contemplate the perfection | 

of a soldier’s additional homestead entry, made : in person by the soldier and © 

without a certificate of right. 


The right of the government to test the validity of an entry i in a direct. proseeaiag | 


is not defeated by its aouaresd in a collateral. proceene toa ascertain the character — 
of said entry. . | : | 


= Seeretar y Smith to the Commissioner of the Generat Land Office, June op - 


1895. (W. M. B.) 


_ This contioversy involves the entire NE. 4 of Sec. 18, T. 8 S., BR. 36 _ 
‘W., Oberlin, Kansas, land district. ; 
The record shows that the above described quarter section Was en 
“wp in the following manner, to wit: Robert: L. Butts made commuted — 
homestead cash entry No. 6781 on J uly 10, 1888, on goldier’s additional — 
‘homestead entry No. 13,137 made the same day (July 10, 1888,) for the — 
W. 4 of the NE. f and the NE. 4 of the NE. 4 of See. 18, 78 8., BR. 36 _ 
- W., 120 acres (Oberlin, Kansas); and that John Sheppard by soldiet’s - 
additional homestead entry No. 13,136 (Oberlin, Kansas), July 10, 1888, 


final certificate same day (July 10, (1888), for the SE. 4 r Of the NE. + of | 


Sec. 18, 1.8 S., R. 36. W., 40 acres. 


For the sake of convenience and a better eee of this case | 
‘a tabulated statement of all the entries alleged to ae been made by 
eas and ‘Sheppard 1 is een below: | . 


_ Ropert L.. Burrs. 


Original H. E. No. 807, Booneville, Mo.,. 


May 31,1865, C. E.. No. 30668, eprinetels 
-Mo., Dec. 6, 1869, for NE. 4 of NE. 4, Sec. 
21, T.31, R. if 40 acres, pevenied? Marek 30, 
1870. 


Soldier’s (first) additional i. EL No. - 


2709, March 12, 1879, F. C. No. 1551, March 


12, 1879, Taylor’s Falls, Minn., for Lots 3. 
and 4, Sec. 7, T. 42, R. 27, 121. 47 oP not , 


patented. 
Recapitulation of ities in excess of 
what Butts is alleged to be entitled to. 


Soldier’s second additional H. E. No.» 
18137, July 10, 1888, C. E. 6781, July 10,. 


1888; Oberlin, Kan., for W.4 of NE. 4 and 
NE. i of NE. 4, Sec. 18, T. 8 8., R. 36 W., 
120 acres, being one of the tracts now in 
sCOUULONOTEY: 


J OHN SHEPPARD. 


Original’ HL. E. No. 3008, November 28, 
1869, F'. C, No. 2965, June 19, 1876, Spring- — 


field, Mo., for S.4 of NE. 4, Sec. 31, T. 34, 
RAT, 78. 82 acres, ee July 30, 1878. 


Boldier’s (first) additional HL E. No. 


2081, January 14, 1878, F.C. No. 608, Jan-- 


uary 14, 1878, Marysville, Cal, N.d of SE. 
4, Sec. 30, T. 25 N., R.5 W. 80 acres, pate | 
ented November 08, 1879. 
- Recapitulation: of eutry in OXCESS | of 
what Sheppard is alleged to be entitled to. 
~Soldier’s second additional H. E. No. 


18136, Oberlin, Kansas, July 10, 1888, F.C. 
No. 1855, July 10, 1888, for SE.¢ of NE. 4, 
See. 18, T. 8.S., R. 36 W., 40 acres, being — 
one of the tracts 1 now in \ controversy. 
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Iti is missed by. ore for the defense that the entries made at Tay-- 
lor’s Falls and. ce ahaa were Initiated under fraudulent powers or 
attorney. | 

The record shows that Butts and Srepoard left the State of Wiscone 
_ gin and went direct to Oberlin, Kansas, and made the’ entries at that 
place, above described, without ever having seen the land so entered, © 
and sold the respective tracts to L. L. French, the one filed upon 
by Butts for $600, and the one filed upon by Sheppard for $200; It 
‘appears that the former paid the regular government price for the land 
entered by him, as also the entry fees, but subsequently petitioned that 
the purchase money be returned to him; while it seems that Sheppard: | 
- received final certificate upon his entry, without paying ayes on 
_ the land, save the fees incident to-the entry thereof. | | 

Neither Butts nor Sheppard, as shown by the record, could write or. — 
sign his name, and it appears that French was present and witnessed 
the execution of the entry papers in each case. French thereupon pur- 
- ehased the land embraced in both entries, and thereafter sold it to 
the Kansas Town and Land Company, in which conporaiien he was a 
stockholder. 

It appears from the record that John ©. Hanes made application | 
in due time to contest the above mentioned second additional home- 
stead entries, made July 10, 1888, upon the charge that the same were _ 
- fraudulent in this, that by previous agreement on the partiof said Butts | 

and Sheppard with L. L. French, to make said entries, and final proof 
thereon, and immediately thereafter to sell and transfer the land cov- 
ered by their respective entries to the said French, and that they did _ 
so sell and transfer the tracts in question the same day the entries and 
final proofs were made, said entries having been made upon land never 
visited or examined by the entryman prior to the time of filing thereon. 

Hamrick’s application to contest, upon the charge alleged in the first 
affidavit of contest, was rejected upon the ground stated in thedecision _ 
of your office in words as follows: “It was held by this office February — 
10, 1888, in the case of Bradbury v. Dickinson, Lamar, Colorado, that. 

- @& prior Secemsnt to sell would not invalidate a soldier’s additional 
homestead entry or would not raise the presumption of fraud.” 
 Upou motion for reconsideration, based upon newly discovered evi- 
dence, and application to contest, a hearing was ordered by your office, | 
_ with instructions to the register and receiver that the hearing be con- 
fined exclusively to the questions raised by said motion, which alleged 
that Butts and Sheppard, respectively, had sivaweted their soldier’s 
additional right prior to the entries in question, the one, to wits on 
March 12, 1879, at Taylor’s Falls, Minnesota, for 121.47 acres; and the _ 
— other on January 14, 1878, at Marysville, California, for 80 acres, as _ 
-shown.in the fabalaron statement, supra. ; 

As the result of such hearing the local officers found in ae of the 

defendants Butts and Sheppard, and recommended that their respec- _ 
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: tive entries, anaes at Ghee be fod one Uae. your office reversed 
their joint decision in each case, and held that said defendants had 
exhausted their soldier’s additional rights, as above Bue, and held. — 
both of said Oberlin entries for cancelation. : 

From your said office decision the defendants appealed, aad contend. - 
that as Hamrick did uot appeal from: the decision of the local office, 
| “under Rule 48 of Practice, that the government is bound by the find- 
_ ing of facts made by the local office; and further, that your office erred | 
. in its conclusions of law upou the ee = 

The contestant having failed to avail himself of He right of nee 
under the law, the matters involved will survive between. the govern- 
ment (being always a party in interest) and the appellants, and under 
subdivision one of said Rule 48, ‘where fraud or gross irregularity i is 
. Suggested on the face of the papers,” as in the case at bar, the finding - 
of fact by the local office may be inquired into again. | 
The testimony (whieh i is voluminous and made up solely of deposition Ss) 
in the case, upou which the decision of the local office, and the adverse © 
decision of your office, are based, has been oe considered: and 
weighed by me. | 

‘Many of the facts material to the is issues in the two cases at bar (which 7 
are consolidated for the reason given in your office decision) as related 
in your said office letter of April 24, 1893, are deemed to be SO suffi- 
ciently full as to need no further recital herein. 
And there appears to be no disagreement respecting the recitals by 7 


your office in regard to any important fact in either case, < according to 


the aclmission of counsel for one defendants, as eviden ced by the follow- 
| mg lang wage: : 7 

Ww mie it states substan elally the undisputed ev ridence pnbaueed: at thé hearing as | 
ordered, yet it either fails to comprehend the issues, or sets the evidence aside for | 


some uncertain conelusions made by its office in 1884 and 1885, upon Butts’ applica- 
tion to have the Taylovr’s Falls entry declar ed fr audulent, 


It is strenuously contended by counsel that as Hamrick Bingen that 
the Taylor’s Falls and Marysville entries exhausted the soldier’s addi- 


- tional right of Butts and Sheppard, and ‘that since the government — 
takes the place of Hamrick, the burden of proof is upon the govern-” . 


ment to demonstrate the validity or invalidity of these entries. 

Such contention might be admitted as correct, were it not for the fact 
that the entry papers made out a prima facie case against each of the 
defendants réspecting the genuineness of the Taylor’s Falls and Marys- — 
ville entries, which said entries being of record, andl appearing regular 
in all respects, shifts the burden of proof to Butts and Sheppard, and 
~ not to the government, to demonstrate their invalidity. 

The defendants, however, submit testimony for the purpose of show- 
ing that the powers of attorney, by virtue of. which the entries were 7 
made, were not executed, by them. The testimony. shows that Butts 
aud Sheppard, as hereinbefore stated, could neither write nor sign their 


~ 
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s names, which fact, : as in the case of Butts, taken in connection with 
his sworn statement. that the Taylor’s Falls entry was made by virtue 


of forged powers of attorney, would tend to shift the burden of proof 
upon the government to establish the validity of the said entry. The 
force of that rule, however, becomes somewhat impaired, when it is 
remembered and taken into consideration that the papers used in mak- 
ing the Taylor’s Falls entry were signed and executed in all respects 
with what appears to be fac simile signatures, as those used in making 
his soldier’s original homestead entry at Booneville, Missouri. It is_ 


not clear to my mind, from all the evidence before me, that the power - | 
of attorney used. was forged; there remains doubt upon the subject. 


This particular branch of the question—that of forgery—is too fully | 


discussed in the exhaustive decision of your office to need further com- | 


- ment herein upon that particular point. 


The hearing had for the purpose of determining the ial status of the 
Taylor’s Falls and Marysville entries, with a view of showing that the 
entrymen had thereby exhausted their soldier’s additional right prior © 
to the filings made July 10, 1888, was held at Oberlin, Kansas, a great. 


_ distance from the points in } ‘Minnesota and California, where the entries 
in those States were made. The distance being so great, it-was not _ 
- reasonable to suppose that the personal attendance of witnesses could 
be secured for the purpose desired, and the issues involved were deter- 
mined, for the most part, upon testimony contained in affidavits of | 


persons residing in the States of Missouri and Kansas. No witnesses 


were put npon the stand at the hearing, and consequently the benefits _ 
to be obtained from a full and thorough direct and cross-examination of 

witnesses could not be had, in view of which fact, and the peculiar and _ 
unusual circumstances eennacted. with the Taylor's Falls and M arysville 


entries, it was not possible, with any degree of certainty or corr ectness, 
upon the testimony submitted, to ceNer mine whether or not those entries . 
were valid or otherwise. 

Hamrick’s right to contest the Oberlin entries upon the a 2e ots an 


- agreement, made prior to the date of the entries, to sell the land sub- 


sequent thereto, was denied: him, for the reason: as stated, that your 


office had previously held that suck an agreement would not invalidate — 


an entry, made in the exercise of a soldier’s additional homestead right. 
But it has been well settled by the rulings of this Department that 


the privilege, under the statute, to make such an entry is simply and | 
-purely a personal right, and it was error in your office to hold, asit: - 


did, in the case of Bradbury v, Dickinson, that a, prior agreement to 
sell would not raise the pr esumption of fraud. Opposin @ that view is 


. the rule laid down in the case of Dennis v. . Ingalls (19 L. D;, 163, syl- a 
_labus), wherein it is held that—_ a 


a soldier's additional homestead. entry maile in pursuance of a Sairane: to sell: the 
land on the issuance of final certificate should be canceled as speculative and | 


. fraudulent. 
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Even should the Taylor's Falls at Marysville entries be proven to = 
be fraudulent, and therefore not properly chargeable to Butts and 


-. Sheppard, still it does not follow that the entries made at Oberlin ‘on 


July 10,1888, should be allowed, if found to be defective and invalid — 
under the rule laid down the case last above cited. oa | 

Neither the entrymen, transferee, or present owners can claim any 
relief under the act of March 3, 1893 (26 Stat., latter part second para: 
graph, p. 593), to be found in the following languages 


And provided further, That where soldier’s additional homestead entries have been 
- made or initiated upon certificate of the Commissioner of the General Land Office of 
the right to make such entry, and there is no adverse claimant, and such certificate 
is found erroneous or invalid for any cause, the purchaser thereunder, on making 
proof of such penne ay may perfect. his title by payment of he, ey price 
for the land. oy ; 


Nor can they. claim | any meotention anders ‘pr ovision of the act of 
August 18, 1894 (aoe 2nd Sess., 53d Rooters p. gt My; in the ip aalomang 
words: ae, | | 

That all soldiers’ additional homestead panttieates ee ee issued under. the 
rules and regulatious of the General Land Office and section twenty-three hundred — 
and six of the Revised Statutes of the United States, or in pursuance of the deci- 
sions of instructions of the Secretary of tke Interior, of date March tenth, eighteen © 
hundred.and seventy-seven, or any subsequent decisions or instr uctious, of the See- 
retary of the Interior or the Commissioner of the General Land Office, shall be, and 
are hereby, declared to be valid, notwithstanding auy attempted sale or transfer. 
thereof; and where such certificates have been or may hereafter be sold or traus-_ 
ferred, sich sale or transfer shall not be regarded as invalidating the right, but the 
same shall be good and valid in the hands of bona fide purchasers for value; and 
all entries. heretofore or hereafter made with such certificates by such pavehasers 
shall be approv ed aiid patent shall issue in the uname of the assignees. 

The provisions contained in those portions of the acts above quoted . 
were intended to protect ‘only such entries as were made or initiated | 
upon certificates of right issued by the General’ Land Office, upon the _ 
conditions therein named. The first was intended to protect entries. 
made under certificates “ found erroneous or invalid,” where the entry 
thereunder was made in good faith and the entryman paid the govern- 
ment price for the land, there being no ‘“‘ adverse claimant.” 

The latter act had for its object the legalizing and. holding intact all 
entries made by bona fide purchasers, for value, under soldier’s addi- 
tional homestead certificates, issued as therein prescribed. 

There is nothing contained in either act which, upon a most liberal. 
construction thereof, can be construed in aid of, or as validating the 
entries made by Butts and Sheppard in person, and without any certifi- 
eate of right, on July 10, 1888. Before making his entry Butts applied 
for a certificate of right, which was denied him by the General Land 
Office for the reason that one had already been issued in his name, 
under which the Taylor’s Falls entry had been made, and which Butts — 
had represented to be fraudulent. Permission was given him, ho wever, 
to make a filing for the purpose of testing his right to make a soldier's 
additional po entry. : 
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Whiateven right Butts and Sheppard. may aage had to make a sale 


dier’s additional homestead entry, still under the law they could only. - | 


exercise that right with bona fide intention of securing the land cov-| 
ered thereby for their sole use and exclusive beneiit, and. not for the | 
purpose of speculation. | 

The summary manner in which the tr ante taeeiyed were anpored and 
sold, without even ‘having been seen or examined by the entrymen, — 
jens in connection with other unusual cir cumstances connected with. 
said entries raises too. strong a presumption. of the mala fides of said | 
entrymen to warrant the allowance of the entries weatnO further inves- 
tigation into or examination thereof. == * 

I have fully considered and carefully weigh d all evidence disclosed | 
by the record in these cases, and I find it impossible, upon the testi-. 

mony submitted, to arrive at any intelligent and satisfactory conclusion 
respecting the true status of the Taylor’s Falls and Marysville entries. 
Though these said entries should turn out to be fraudulent, still it does” 
“not nécessarily follow that the Oberlin. euNT8 as alr eady stated, were 
regular and valid. 

A failure by this Depar tment 3 be able to ascer tain and deter- 
mine—upon testimony submitted at a hearing ordered by your office 
for such purpose—whether Butts and Sheppard exhausted their sol- 
dier’s additional homestead rights by the entries alleged to have been 
made by them in Minnesota and California, does not preclude the gov- 
ernment from the right to-impeach the validity of the Oberlin entries 
by a direct proceeding (a collateral one for such purpose having: been. 
inconclusive in my judginent) against the same, where the right of pro- 
cedure in such manner had been improperly denied. by your office, by 
virtue of a misapprehension of the law, where the facts in the record 
raise so strong a pr esumption of fr aud, as 1s apparent in the two cases 
at bar. . Y | 

Being unable, upon the evidence aisclosed, by the record, to ¢ concur . 
in and affirm your office decision, a hearing, under the peculiar cir- 
cumstances surrounding this case, of the character above indicated, 
appears to be the only alternative left, to settle the questions involved. 

For the foregoing reasons, and the. ground upon which the rule in — 
the case of Daniels v. Ingalls is based, you will order a hearing to be 


had at the Oberlin, Kansas, land office, respecting the validity or - 


_fraudulency of the entries in question and made thereat, taking the 
_ necessary ‘steps to have the government Properly represented at such 
hearing by an agent thereof. — | 

Your office decision is SO modified. 
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| CLASSIFICATION, oF: MINERAL LANDS—ACCOUN TS, 
. Ing TRUCTIONS. 


DEPARTMENT OF THE InvERIOR, 
Washington, June 6, 1895. 

No the Commissioners to classify Mineral Lands, and to the Registers 
and Receivers, United States Land: Offices at Helena, Bozeman and 
Missoula, in Montana and Coeur d’Alene, in Idaho, , 

Referring to departmental circular of instructions dated April 13, 
1895, you are advised that so. much of said circular as is contained in 
section 11 which directs that reports as to service of and the amounts 
due each member of the respective boards shall be filed with the 


. receiver for the land district in which they are appointed,. and by him 


- transmitted to the Secretary of the Interior, is hereby modified and 3 
the following is substituted i in lieu thereof, viz: | Le 7 
That the chairman and. secretary of thelr respective Board shall sub- 
mit to the Conimissioner of the General Land Office, on official blanks, 
a weekly report showing daily service of each member of said board. 
(It is imperatively necessary that weekly reports shall be full and com- 
plete, so as to furnish satisfactory evidence that each member bas been _ 


et officially engaged during each day for which pay is claimed.) 


. Salary will be disallowed for all time not so accounted for. - 
Each member of a board will on the last day of each month prepare | 
on official blanks au account for such amounts as may be due as com- 

_ pensation for services rendered, during the month showing particularly 
_ the days for which compensation is claimed. . : 


The account must in every instance be receiptied to the disbursing 


— ¢lerk of the. department i in. blank. | 
Also designate under your signature where the draft should be sent. — 
The accounts must be forwarded direct to the Commissioner of the ~ 
General Land Office, who will audit and approve same B AOL payment. 
Very alec i 4 ar , gels 
| % | Hoke SMITH, 
| = Secretary. 


Marvin HENSLEY. 


- Motion for review of departmental decision of J ‘aMUAry, 30, 1895, avs 
L. D., 95, denied by Secretary Smith, J une 6, 1895, 
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| PRACTICE-AFFIDAVEE -AT TORNEY~OFFICER. 

Doorn Lathe CLE. rent. tee COR amasteel tet) © CO ; 
WERDEN uf SCHLECHT ET AL, 
pt “fe a5 « ld re 
The affidavit of a. party taken before his attorney, as notary public, will not be 
' — aecepted by the Department, 
An attorney will not be recog nized in a case where it appears that he is an officer a 
. the Department. : 





| Seer eiart y Smith to the Onnenione: of the General hand Office, Tune 6, 


1895. oe (A, EB) 


\ 


This case was decided by. the Department on even ver 3, 1894, Louis _- 
‘Schlecht and L. V. McNutt both being claimants for the N. 4 of the. 
NE. 4 of Sec. 26, Tp. 39, R. 6 E., Wausau, Wisconsin. The tract was 
portion of reservoir ioe restor a to entry by the act of June 20, 1890 
(26 Stat., 169). The third section of this act provided that any person 
who satel ed upon or occupied said lands before the same were opened. 
to settlement, would not be permitted to. enter or 2a uire aye title 
thereto. 3 
In the decision nenier ed by the Deparment on December 3, 1894, the 
land in controversy between Schlecht and McNutt was anvarded to 
Schlecht because of priority of settlement. | 
On January 16, 1895, McNutt filed a petition for a rehearing: Tn this 
MeNutt alleged that he could show from evidence which he had dis-_ 
covered since the hearing, that Louis Schlecht was upon the reservoir 
lands in violation of the act. restoring the same. In support of this 
allegation McNutt filed the affidavits: of poe Nolan, Alonzo Wins- 
os and Thomas J. Loughlin. | 
- Nolan states in his affidavit that i in the month of Novanipae 1890, he 
met one who was introduced to him as William Allen, a survey or, who . 
lived at Wausau, Wisconsin, on the water reserve lands in Wisconsin ; 
that said Allen was accompanied by a man whon deponent afterwards 
was led to believe was Louis Schlecht. Winslow states in his affidavit 
that. in November, 1890, he and Augustus Nolan met Louis Schlecht 
and one William Mien on the water reserve lands; that he introduced 
_ said Schlecht and said Nolan, and that he, the ag Schlecht, is the 


party who Nolan states in his affidavit accompanied said Allen. “Lough- 


lin states in his affidavit that from a description given him by Augustus 
Nolan of the person that he (Nolan) saw on the water reserve lands in 


November, 1890, in company with William Allen;. that it is his pinion 3 


_ that said party was Louis Schlecht. 


On this showing the Department, on Febrnary 16 1895, directed your | : 


_ office to notify the attorney for McN utt to serve copies of all papers 


filed in the motion for rehearing, including that order, and to allow | 


‘Schlecht thirty days within which to show cause nuhy the prayer of the 
petitioner should not be Sranted,: | | 
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Your office now transmits, under dais of April 29, 1895, twelve aff 


. davits and an argument filed in ae of Schlecht by. his PoOTney Se | 


Mylrea and Marchetti. 


The papers in the case are herewith nstainied, ae two reasons: First, 


While the takin g of the affidavit of a client by the attorney p os | 


_ing his claim has been recognized in several States, including the State 


in which this case arose, the weight of author ities is largely against it, 
and in this case the Depar tment can not sanction it. Second, The’ 


records of this Department show that Louis Marchetti, who is the same ~ 


e. person acting as attorney and notary for Schlecht, was on September 


2, 1893, confirmed as register of the land office at We asa Wisconsin, . Pa 


and nee ever since that date, and is now holding said office. 


Acting as attorney in cases before a department of which he is an. 


_ Officer can not be allowed, and you will so inform him. 


This irregularity on fe part of the attorney should cause no prejudi- | 


cial opinion to be formed respecting the claim of Schlecht, or in any 
wise infringe upon his rights inthe premises; therefore, you will accord 
him thirty days in which to retain other counsel, and to secure new 
affidavits executed: before a notary other than RL present or future 
attorneys. On the serving and filing of these, the issue raised by the 
petitioner McNutt will be considered. 7 | 


SWINEFORD ET AL. v. PIPER. 


Motion for review of departmental decision of J uly 2 , 1894, 19 L. D., 
9, denied by Secretary Smith, June 6, Baas ? 


OKLAHOMA TOWNSITE—PUBLIC PARK RESERVE. 


JosupH EB. Dounzat. : 


The approv ed survey of a veers ander the act of May 2, 1890, showing a reserva- 


tion for the purposes of a public park, precltides the | allowance of a town lot 
| entry of any Bete of the land. SO reserved, . ; 


“* Seer etary y ‘Smith to the Commissioner of the élener al Land Office, ia 8, 


1895. | "8, BW.) 


On the 3d ae of Wovember: 1893, tiie eve iaiied J oseph K. Dele: , 


gal made application for 4 deed to a tract. of land which he described 


as lot 10, of block 32, in Perry, Oklahoma, which application was : 
| rejected. by the trustees, because, as shown by their endorsement, | 


7 66 (1) There is no lot 10 in block 32, and (2) block 32 is a public park | 


reserve.” Dolezal appealed to the General Land Office, and the action 
_ of the trustees being there affirmed, hethen appealed to the Department. 


- — On the 8th of ae iene, 1893, a aoe at the’ townsite of ae Oxkla- 
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| eine: was prepared and ¢ cer tifed. as official, Dy CG. H. F itch, the officer 


in charge of surveys in that part of Oklahoma Territory known as the - : 
‘Cherokee Strip, and in which the town of Perry is situated. On that — 
plat block “B” was included in a reserve for a public park, and block _ . 


32 was subdivided into lots, and shown to be subject to entry. After- 
wards the boundary lines of the park reserve were changed sO. as to 
- include block 32 and exclude block “B,” and the last named block sub- 
‘divided into lots, and made subject to entry. The: plat showing this — 
change was approved by the Commissioner of the General Land Office - 


on the 14th of September, 1893. Two days later, September 16, at 12 


o’clock, noon, the Cherokee Strip was opened to settlement. | Dolezal | 
alleges that he reached the Perry townsite at-35 minutes past 12, and — 
. Immediately took possession of lot 10, of the said block 32. ces also | 
' pepresents that he has built a house and made other improvements on _ 
the lot to the aggregate value of more than $200, and resided on it _ 
continuously from the said 16th of pepiempals a2) to the date of his 
application for deed, | 


_OPINION.—It is provided in chapter 8, of title 32, of the Revised | | 
Statutes that all townsites shall be surveqed and platted into lots and . 


blocks, streets and alleys; and the act of Congress of May 2, 1890 (26 
Stat., 91), goes a step farther and provides that thereafter ‘all surveys 


‘for townsites in Oklahoma Territory shall contain reservations for | | 
parks . . . . sehools and other public purposes, embracing in the 


aggregate not less than ten nor more than twenty acres.” 
These are requirements of the law that must. be complied with before | 
the trustees are authorized to make deed to any portion of the-tract, 
“and by this proceeding all streets, alleys, and reserves for parks, schools, 
and other public purposes, are dedicated to public use, and no portion 
of any such streets, alleys or reserves is thereatter ee to convey- 
ance by the trustees to private holders. 
_ The applicant does not allege that he was misled to his j injury by the 
. plat that showed block 32 as subdivided into lots, and subject to entry, — 
or that the change was improperly made, or that the reserve contains © 


more than the maximum area. If either of these things had been true, 7 


the burden was on him to show it. But even if he had been misled by 


the first plat, that circumstance, however unfortunate for him, would — _ 


not alter the ‘case, because the change was made and approved by | 


proper authority before he had any right to enter upon the townsite at ae 


all, and even after lawful entrance upon it he could not, by occupancy, 


‘impeovemeltt, or any other act, acquire any right to any part of it as a 


against the requirement of the statute for the dedication of a reserve 


- for a park. 


The land applied { for by this applicant i is part ofa a reserve for a park, 
‘and not subject to private entry. 

The decision of: the Commissioner of the» General Land Oftice 2 
affirmed. a ae . - 
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“Muntigan v. Siar ree: 


= Motion for review of departmental decision of March 19, 1895, 20 ie 
oD, 225; denied by acre, Smith, J une 2 » 1895. 


RAILROAD GRANT-—SECTION 1, ACT OF APRIL 21, 1876. 
‘Nortuurn Pacrric R. R. Co, v.. CROSSWHITE. 


The eonanaiatory provisions of section 1, act of April 21, 1876, are not limited to- 
entries made prior to the passage of said act, but apply with equa force to 
entries made DHeReAren. 


Seor etary Smith to the Commissioner of the Cae rT Tak Office, Fring 
(J. 1, H.) =o Oy 2, 1895. Cs, | (FLW...) | 


.- I have considered the motion forwarded with your oftice letter of 
March 19, 1895, for the review of departmental decision of May 1, 1891, 
in the case of the Northern Pacific Railroad company v. Benjamin 
Crosswhite, involving the W. 4 of the SE. 4, See. 23, T.5 N., R.10 W., 
Helena land district, in which it was held that said tract a tespind 
from the grant. | 

Although said decision was signed on May 1, 1891, it does not appear 
to have been received at your office for some reason until February 8, 
1895, and was therefore not promulgated until February 13, 1895. 

The tract is within the primary limits of the grant for said company, 
as shown by the map of general route filed on February 21, 1872, and 
the map of definite location filed on July 6,1882, The land was excepted 

from the operation of the withdrawal machine on the filing of the 
map of general route, by reason cf the pre-emption filing of Louis. 
Belly, filed on July 2 25, 1871, alleging settlement on the 12th day of 
- that month. | 
so far as the record hows the land was free from claim, at a date 
of the filing of the map of definite location July 6, 1882 , but on May 
28, 1888, prior to the receipt of the order of withdraw al, based upon 
the map of definite location, at the local. office, Benjamin Crosswhite 
was permitted to make homesten entry. of the land—which en y: is 
still of record—under which he claims the.land. ee | 

In disposing of the case your office held. that ais Cr osswhite’s ay - 

was made prior to the receipt of notice of the withdrawal upon the 
map of definite location, it was confirmed by the first section of the 
act of April 21, 1876 (19 Stat., 35), which provides: 


. That all pre- emption and homestead en teries, or eutriesin compliance with any law of 


the United States, of the public lands, made in good faith by actual settlers, upon tracts - 


of land of not more than one hundred and sixty acres each, within the limits of any 


land grant, prior to the time of the notice of the withdrawal of the lands embraced | 


i in such grant was Teceived at the local laud office of the district in which such lands 
are situated, or after their restoration to market by order of the General Land Office, 
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and where the pre- spelen and homestead laws have been goniplied with, and pr oper 
proofs thereof have been made by the parties holding snch tracts or parcels they 
shall be confirmed, and patent for the same shall issue to the parties entitled thereto. 
Said decision was affirmed in departmental decision of May 1, 1891, 
under the authority of the decision of this Department in the case of . 
Catlin v. said company () L. D., 423), for the review of which the com- 


pany has filed the motion now under consideration, Said motion urges - 


that it was error to construe the act of April 21, 1876, as being pro- 
spective so far as to confirm entries initiated after its passage, and that 
it was error to hold, if considered as prospective, that Congress had 
the power to eonnnan entries covering land, the title to which had > 
vested in the company upon the definite location of its road, 1 4 

The act of 1876 has been repeatedly applied so as to coufirm entries © 
made after the filing of the map of definite location and before the 
receipt of the order of withdrawal thereon, made at the local office, 
where such entries were made prior to the date of the passage of said. 
act. At the time of the passage of said- act the question as to when - 
the rights under a railroad grant attached seems to have been the 
matter of some dispute, the rulings on the subject having undergone, 
from time to time, changes, and the evident purpose of Con gress by the 
first section of said act was to protect those persons who, in ignorance 
of the rights of the company, supposing them to attach upon the filing | 
of their map of location, were permitted by the local officers to make 
entry before the receipt oF. the ane of withdrawal based UaCee at | 
the local office. .— a. 

The reasou that influenced the action face for tie protection of . 
| those who had made entry prior to the passage of the act is surely as 
‘strong in the case of those who made entry after the passage of the 
act, and I can see no reason for limiting the scope of protection | 
intended: to be granted by said section, to entries made prior to its _ 
passage, and as was held in the case of Wenzel ». The St. Paul, Min. - | 
neapolis and Manitoba Railway Co. a L. D., 333), se 
itis not part of my duty to here discnss the constitutionality of the act of 1876, 
nor the questions which may arise as to conflict of title by reason of its having a 
place on the statute books. Those are questions for the courts. My plain duty is to 
‘execute the laws under which T am called to act, in accordance with their letter and. | 
spirit. as I find them. 

From a careful: review of the matter I can see no reason to disturb 
the previous adjudication made j in this case, and the motion is accord- 
in aly denied. 


JOHNSON v, LEAVENWORTH. 


“Motion. for rehearing in . the case above entitled ee 20 L. D., 195) 
denied by piece Smith, June 12, 1895. 
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“HOMESTEAD ENTRY—SECTION 2 Rs ACT OF JUNE 15,1 1880. 
Quinn v. TeRAy. 


A motion for review ; that raises a question that was eka In issue either at the hear- . 


. ing, or before the General Land Office, or ‘the Pepersniont, on appeal, willnot be 


granted. ; . 
The term “homestead laws,” as used in Ae proviso to section: 2, act of June 15, 1880, 7 
| is employed in a generic Reuse and will include: and protect an . intervening: 
— desert land entry. es 
fare Seoretary Smith to the Commissioner of the General ana Office, J Une 
: (12,1895, (CW. M. B.) 


= have snc igis the seation for review, filed by Quinn, asking a 
| “review of departmental decision of March 17, 1894, in the case of Pat- 
rick Quinn v. John F, Tebay, affirming the decision of your office, 


- dated October 15, 1892, holding intact the desert land entry of Tebay ae 


for the SE. 4 of See. 3, p, 18., RB. 4 W., Helena land district, Montana. | 
The record in the case discloses the following facts, to wit: | 

' Patrick Quinn made homestead entry of the above described land 
May 1, 1871, and the same was canceled May 20, 1873. _ 

“May 10, 1883, about ten years subsequent to the cancellation of 
Quinn’s entry, J ohne F. Tebay made desert land ey for said described 
‘tract, together with other lands. . 

January 28, 1884, it seems that Quinn was allowed to make cash 
entry, at the local office, of the land embraced in his homestead entry 
of May 1, 1871, under the second section of phe act of June 15, 1880 
(21 Stat., 237). | 

On February 47, 1889, the cash entry, as above described, was can-- 
celed. 

February 21, 1889, your office ordered a. hearing between the parties 
to determine the truth of certain allegations contained in the affidavits 
of the plaintiff and others, filed in 1885, to the effect that the-tract in 
question was not desert i in character. 

As the result of such hearing the ‘local officers (being other than 
those before whom the hearing was had) held that the land was non- 
desert land. Upon appeal, your office, on March 23, 1892, sustained — 
the action of the local officers, but subsequently, upon motion for 


- review of that decision, for good and sufficient reasons, your office, on .. 


October 15, 1892, revoked its former decision, and held that the land 


-. involved was desert in character. 


From that decision Quinn appealed to this Department, assignin g the 
| following allegations of error, to wit: — 


First. It was error to hold that the preponderance of evidence establishes the 
desert character of said land. _ 7 
_ Second. It was error to hold that because there was a , change i in the office of reg- 
ister and receiver, that those who rendered the decision were not as well qualified - to | 
' judge of the value of the testimony and therefore their decision. did not have the 

weight that it should. | ee 

Third, It was error to have adhered to the former decision. 
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Thus it will be seen that the sole question raised and presented upon 
appeal was—whether the land in controversy was desert or non-desert in 
character. By departmental decision of March 17, 1894, as stated — 
above, your office decision of October 15, 1892, was affirmed, and the . 
tract in question held to be desert in character: : | 

The applicant in his motion waives the question as to the larabice 
of this land and now asks that the decision of this Department: be 
reviewed and revoked upon the ground that Quinn, “by virtue of pro- 
vision contained in the second section of the act of June 15, 1880, had 

a. Tight to the possession of the land . . . . without pererees to 
its character; that this right was inherent in him, at least until some 
one else had entered’ the land under the homestead law;” and further 


that the desert land entry of Tebay was not such an adverse claim 


. Sufficient to defeat the. Tights of appiionmt under provision of the act 
above cited. aan 
- The above question is raised for the first time by the motion under 
consideration, and was not in issue at the hearing, or when the decision 
of your office was rendered, and for that reason this motion should not : 
be granted. Vide case of Halitig v, Eddy (9 L. D., 337), 
_. By assignments of error above set forth, it will. be observed that the 
question raised .by this: motion was not before the Department on — 
_ appeal, for which. reason also the motion should be denied. - Vide case 
‘of Maison v. Central Pacific R. R. Oo. (9 L. D., 65). 
Jt is of importance also to consider whether or not there is, in fact, 
| any merit in the motion. . 
. Provision contained 1 inthe act of June 5 16, 1880, is in words as follows, 
to wit: 6 i oe 
See, 2. “That persons who have heretofore nde any of the homestead laws 
entered lands properly subject to such entry, or persons to whom the right of those 
having so entered for homesteads may have been attempted to be transferred by 
bona fide instrument in writing, may entitle themselves to said lands by paying the 
government ‘price therefor, sey in no case less than one dollar and twenty-five cents 
‘per acre, and the amount therefor paid the government upon said lands shall be 
taken as part payment of said price: Provided, This shall in nowise interfere with 
the ri ights or claims of others who may have subsequently entered such lands under . 
the homestead laws. 
- The term “homestead laws” in the above quoted section 2 of the act | 
of June 15, 1880, is used in the generic sense, and will include entries 
made inder. the desert land act, such as that made by Tebay for the 
tract in dispute; which being ade prior to Quinn’s cash entry for the 
same land, will defeat applicant’s said cash entry and his right and — 
-glaim in and to said tract. 
For the foregoing reasons said inotion is denied. 


12781—voL 20-—34 — 
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“Motion fee review of departmental decision of Mareh 28, 1395, 20 


. L. D. is se denied by cea Smith, June 12, 1895, 


et 


SIOUX HALF BREED SCRIP—-LOCATION—TIDE LANDS. 
DEARBORN v. LANGIE. 


The location of Sioux half-breed scrip on unsurveyed land is permissible, but until — 
the government survey is filed the scrip location remains unadjusted, and it 
therefore follows, as said surveys are not extended over tide-water lands, that 
the right acquired by such a location is not sufficient to defeat the title of the 

. State, by virtue of its inherent sovereignty, on its admission to tle Union, over . 
land within its limits below ordinary high water mark. eo 


Secretar y Smith to the Commissioner of the General Land Office, June 19, | 
| 1895. a 7 — (BF. W.G.) 


| . have considered ie motion for warded with your office letter of May sf 
31, 1895, for review of departmental decision of March 11, 1895, affirm- — 
ing your office. decision of October 24, 1893, rejecting the application 


. filed in the name of Louis Langie to. igeate Sionk half-breed scrip No. 


356 C, and 356 D, upon certain unsurveyed lands 1 in ‘Sec. 8, T. 24 N,, 
R. 1B, Seattle land district, Washington. | 
‘It is admitted that the land in question is tide land over which the 
tide waters of Puget Sound ebb and flow. 
By the act of February 22, 188% (25 Stat., 676), ‘tie ae of Sect 
ington territory were enabled to form a con stitution and State govern-_ 
~ ment, and to be. admitted into the Union on an equal footing with the 


original states. In accordance with said act the people, on July 4, — 


1889, in convention assembled formed the constitution and State oye | 
_. ernment, and on November 11, 1889, the President, by proclamation, | 
declared the admission of the State of Washington into the: Union to - 
becompleted. 7 | 
On October -18, 1889, aaplieations to ioeate the se¢rip before described 
were filed in the local office, accompanied by an affidavit alleging that 
Langie had erected a house on the land, fourteen by fourteen feet, rest- 
- ing upon piles driven for that purpose, and a plat of the land claimed, 
_ indicated by piles, was filed. Shortly thereafter protests were filed . 
-against. the acceptance of said application by H. H. Dearborn, John 
Farnaham and the Seattle Improvement company. In these protests a 
heaging was requested in onder to Geter mane the exact status of the 
land. 
The local officers, it appears, refused to order such hearing, believin g. 
_ that they had no jurisdiction until the locations had been adjusted upon — 
survey, and the protestants thereupon appealed to your office, and, by 


= ; your. office letter “H” of February 14, 1891, the papers were returned - 


is _to the local officers with directions to take appropriate action thereon. 
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On April 3, 1891, the local officers rejected the scrip applications in- 
question because the lands applied for lie below the ordinary low water 
-tmarks on the shore of Elliott’s bay, from which action no appeal was 
taken although due notice thereof appears to:-have been served upon 
Langie’s attorney who filed the applications in question. 

This fact was duly reported to your office by the letter from the - 


local officers dated May 18, 1891, and by your office letter of July 21.3 


1891, the papers were again returned to the local officers, and there. - 
upon a hearing was ordered which resulted in a decision of the local 


7 officers dated February 28, 1893, against the applications to locate the 


Scrip in question. 

From said decision an appeal was filed on behalf of -Langie to 
your office and by your office decision of October 24, 1893, under the 
authority of the decision of this Department in the case of Frank | 
Burns (10 L. D., 365), the rejection of -the local -officers. was.sustained:. 
- and the case was further prosecuted by an appeal to this Department. | 
By departmental decision of March 11, 1895, it was held that the 
case presented upon Langie’s application is, in all important particu- 
lars, similar to that considered in the case of Frank Burns, and your 
office decision was affirmed. It is for a review of said ‘decision that 
the present motion is filed. 

This motion alleges error in holding the case to be Similse to that of 
Frank Burns, in that it claims that the location of scrip under the act 
of July 17, 1854 (10 Stat., 304), is not required to be adjusted to the pub- | 
‘lic surveys, and. that a patent was not necessary to vest a title under | 
the location of scrip issued under said act. Further, that it was erro- 
neous to hold that the State of Washington upon its pdmission into the 
Union acquired aright to the land in question because by Sec. 2 of | 
Article XVII. of its constitution the State has disclaimed all its title 
in and to said land in favor of appellant. 

While it must be admitted that under the act of July 1, 1854, supr hy 
the scrip therein authorized might be located upon any unsurveyed 
lands, not reserved by the government, upon which the Indians had _ 
made improvements, yet, the location made under said act upon uusur- © 
veyed land has always been: ‘Tequired to be Adjusted’ to the lines: of 
- public survey, | 
- In the circular of July 17, 1854, issued under said act (L neater, 627 ye 
the scripee, in locating upon unsurveyed lands, was required to accom- 
pany his application by a diagram denoting natural objects and dis- 
tances so as to enable the local officers, when the public surveys are 
made, to designate the legal sub-divisions embraced in the location, 
and i in the circular of February 22, 1864, it was provided that— 
| ‘Where the half-breed for himself may make actual settlement, his improvemeiits 


will be notice on the ground to any other settler, and in this respect he will stand on 
the same basis.as a ‘pre-emptor on unsurveyed land, and, of course, cannot adjust his - 


ee location until after the return of the township plat to the district land office. Here- 


after, and within three months, he should repair to such land nee file his scrip | 





682 gp DECISIONS RELATING TO. THE PUBLIC LANDS. 


- ‘with his affidayit, décipaating spenihoaiiya4 in cone legal sub- divisions, the tracts 


oe embracing his improvements, and should state in his affidavit the character and | 


extent of these impr ovement, and file eootuimony of competent witnesses corrobor a= 


‘ae tive of his statement. 


As it had come to the notice of this Dep neat that ie Nopationl of. 
this scrip upon unsurveyed lands was frequently filed in the local office 
in order to permit persons, under the shadow of title thus acquired, to 
-denude the land of the timber found thereon, and that after survey the 
parties would allow the time for adjustment to pass without action and : 
then withdraw their scrip and relocate it elsewhere, it was provided by 
the circular of January 29, 1872, that the filing of this scrip on unsur- 
veyed lands must be considered in the character of a location, and that. 
should the party fail to adjust his claim upon survey, as required by » 
the circular. of February 22, 1864, the local officers would thereupon 

adjust the same, as nearly a practicable, from the map and descrip- 
tion filed by the party at the time of filing his application. 

These conditions were reiterated in the circular of May 28, 1878, 
issued under the act of J wy 17, 1854, and from the same it must be. 
apparent that from the daté of the passage of the act of 1854 it .has 
been uniformly held by:this Department that where a half-breed may 
make actual settlement and improvement upon unsurveyed lands, 
that he stands on the same basis as a pre- emptor on unsuryeyed lands, 
and must wpon survey adjust his claim to the sub- ciapione of the gov- 
ernment survey. 7 | 

It must therefore be held that. hile the location is pécmidsible upon 5 ailg 
unsurveyed lands, yet until the filing of the plat of the government 
survey, the claim initiated is an unadjusted one, and, as the govern- 
ment surveys are not extended over tide-water lands, the rights acquired 
by the location of Sioux half-breed scrip upon unsurveyed tide-water 
lands is not sufficient te defeat the title of the State, acquired by virtue 


of. its inherent sovereignty upon its admission into the Union, over the | 


-Jand within its limits, below ordinary high water mark. 
In the case of Knight v. United States Land Association (142 U. S., 
183), the court holds as follows: 


It is the settled rule of law in this court that absolute property in, und dominion 
and sovereignty over, the soils under the tide waters in the original States were | 
reserved to the several States, and that the new States since admitted have the same 
~ rights, sovereignty and jurisdiction in that behalf as the original States possess 
within their respective borders, Martin v. Waddell,-16 Pet. 367, 410; Pollard vw, 
Hagan, 3 How. 212,229; Goodtitle v. Kibbe, 9 How. 471, 478; Mumford », Wardwell; 6 
Wall. 432,436; Wever v, Harbor Commissioners, 18. Wall.57, 65. Upon the acquisi- 
tion of the territory from Mexico the United States acquired the title to tide lands 
equally with the title to upland; but with respect to the former they held it only in 
_ trust for the future States that might be erected out of such territory. Authorities 
cited. But this doctrine does not apply to lands that. had previously been granted 
_, to other parties by the former government, or subjected to trusts which would 
require their disposition in some other way. San-Fr ancisco v. Le Roy, 138 U.S. 656. 


As the land in question i is not incumbered by the the terms of except-. 
ance stated in the opinion of the court, it is clear that the same sis not. 
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subject to disposition under the legislation embodied in the ‘ict of 1864, 
under which the scrip in question was issued. 

As to the alleged disclaimer by the State under: section two of Arti- 
cle XVII. of its constitution, of all its title in and to the land in ques- 
tion. in favor of the appellant, I must say that I am unable to so constr ue 


Me the section referred to, which provides: 


See, 2 . The State of Washington disclaims all title in and claim to. all I tide, swamp ; 


and sverlowsd lands patented by the United States; pr ovided the same is not 
ppgesched for fraud. 


As the land in question was never formally patented under the location 


in question, and i in view of the previous holding made in this decision “ 


upon the applications in question, I. must hold that the same ‘is not 
embraced within the provision of section two of the constitution referred 
to, and the motion for review Is accordingly denied and the Previods 
decision adhered to. . 


—_— 


SETTLEMENT BEFORE SURVEY—HOMESTEAD ENTRY—HEIRS. _ 


PATTON v. GEORGE. 


Where a settler on unsurveyed land dies prior to the survey thereof, and a homestead 
entry is subsequently made for the heirs it should follow the language of the ° 


statute and be made for the benefit of ‘the heirs or clevisee” of the deceased 
_ settler.. 


Secretary Smith to the Commissioner of the General Land Office June L, 


oh.Eey 4, * i are (WV. BB) 


The record of this cause shows that in September, 1883, John 8S. 
George settled upon the NE. 4 of Sec. 10, T.2 8.,.R:6 W., Los Angeles, 
California, at that time not surveyed; that on August 1, 1885, he died, 
leaving a willin which he bequeathed his possessions to one A. G, Pat- 
ton, plaintiff herein; that Patton at that time had acquired rights by 
homestead and timber-culture entry to three hundred aud twenty acres 


of Jand, and exhausted his right to secure any more public land; that _ 


' Patton, on the death of George, claiming under the will as devisee, 
entered upon and cultivated the land settled upon by George before 
his death; that in November, 1885, one Horton entered: upon the land 
and lived there until 1887; that on May 21, 1887, one Ferguson entered 
upon and cultivated the land, living there until August, 1887; that on 
June 20, 1887, one Lingo. entered upon and cultivated the land, living 
there until the end of the year 1887; that on August 29, 1857, Miles W. 
George, brother of the deceased, appeared, and with Patton’s consent, 
- but without regard to Ferguson and Lingo, then living on the land, 


entered upon the land, erected a house, and began cultivation from that 


on, living there with i family. . 

It appears that during the occupation of these various persons, Patton. 
tried to and did cultivate portions of the land, but neither lived upon 
nor had possession; that he paid Horton $300 to move off, and offered 


a; 
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i. 2 Geor ge $800 to give up the land. ‘The former lett, the latter remained, 
- During this period, the land was not surveyed. | —_ 
The survey and plat of the land was finally filed: on February 4, 1888, wae 


- Up to this time there had been several contests in the local. courts over 


the crops on this land, In one Ferguson defeated Lingo, and in three 
others between George and Patton the latter was defeated each time. — | 
- - While the decrees in these cases are not evidence, being merely the 
“ss opinion of the judge making them, ma are | referred to simply i ii? 
-. explanation of the case. — - 


On February 11, 1888, a week after the iid first became public land, | : 
‘Miles W. George ae homestead application to enter the land in con: 


troversy for the heirs of John S. George, deceased, and, though that _ 


entry was not alloyed until June 2, 1890, having: ‘Been allowed, it 
related back to the date of the eeoation February 11, 1888, hence : 


. is the first record relatin g to the land in controversy. 


Subsequently on February 11, 1888, A. G. Patton filed ‘declaratory’ oo 


oe statement, as devisee of John 8. George, t to take the land under the —_ 
_ pre-emption laws. | 


On March 22, 1888, John Fer guson filed a. decinnsteny statement of | 


_ his intention to pre- -empt the land, and on May 23, one Lingo also filed aes 


a declaratory statement to the same effect.. _ : 
-- On April 11, 1889, Miles W. George applied to make an aaa 
homestead entry of the land, and his application was refused. George — 


a3 appealed, and, on June 6, 1890, the ee of the concn Land. 7 


Office sustained the. neection. 
On September 2, 1890, after due astine George submitted sibat on | 


his entry for the hows. On the saine day, Patton filed’a protest against 


the acceptance of this proof, and with it a homestead application 1 to 


— enter the land “as devisee of John S. George, deceased.” 


— On September 25, 1890, the taking of ens was | begun, and on 


fo. October 24, 1890, it was concluded. 


- On May 21, 1891, the local office. rendered a dcuision mses | 


2 | Patton’s S pr otest, and recommended the cancellation of eres entry. 
-. and allowance of the entry of Patton as ‘“devisee.” 


This decision was made on a ruling of this Department, in the Tobias | 
‘Beckner case (6 L. D. , 134), and. a cireular ° L.D. a0) sustaining that _ 
ruling, issued October 4, 1889, = a 
~ On June 21, 1891, George appealed, and on J une 29, 1899, your office 


te as rendered a decisioit in favor of Patton, basing it upon the ruling in the. 


< Tobias Beckner case and the circular issued. ou October 4, 1889, 
upholding that ruling. — 
On August 27, 1893, George paul’, to. this: pedariniont: claiming ee 


| 7 the decision of your office to be contrary to law and evidence. 


In Harbin v. Skelley (16 Lis D. , 161), it was held that: 


7 the administrator of a deceased pre- emptor may file disclaraiony? statement and: 


~. submit final proof for one bonefit of the heirs where the settler dies pr ior to ane sur- 


. vey of the ae 
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In this case, the entry of Miles W. George is made to accomplish the . 
intendment of section 2291, Revised Statutes, and should have been in 
the language of that section, for the benefit of “the heirs or devisee” of 
John $..George, deceased ;, but, in view of ali the circumstances of the 
case, that entry may be permitted to remain intact; and if the proof 
submitted thereunder be deemed sufficient, you will issue final certifi- 
cate thereon to the heirs or devisee of John S. George, deceased. Thus. 
the spirit of the law will be carried out, and the parties will be placed 
ina position to have their rights finally determined i ina poe tribunal 
if mney. SO desire. | = 3 


9 


: PRACLICE-APPEAL—REVIEW—APPLICATION TO ENTER. | 
MoMrcnarn v, MurpHy BT AL. (ON REVIEW). 


7 In the computation of the time allowed for appeal from the General Land Office, whiere 
a motion for review has intervened, the appellant is entitled to the additional 
. ten days allowed, independently of the same period given for filing the review, 
where notices of the Commissioner’s action in each case are sent through the | 
mails by the local office. | 

The tights of an appellant are not prej Biticed by the negligence of hi local ofiicers, 
where the party himself is guilty of no laches. 

A motion for review will not lie for the cousideration of a question noi in issue wien 

the original decision was rendered. ; 

No rights are secured under an application to enter filed at a time when the ene 18. 
covered by the record entry of another. 

An application to enter land subject theretois equivalent to an. actual entry SO far a aS 
- the rights of the applicant are concerned, and, in the event of his. death, Ais | 
heira are entitled to complete the entry. | : oe 


“Seoretar y Smith to the Comméssioner of the General Land Office, Tune 12, - ; 
1895, . (J. I. P. ‘ | 


By your office letter “H” of April 11, 1895, you éeniemitted here a 
motion by Samuel Murphy to review and reverse the decision of the | 
Department in the above entitled case, dated February 25, 1895 (20 L. 
D.,; 147), and by your office letter “ H” of April 16, 1895, -you transmit-' 
fod an amended supplemental motion for review oe called) of said 
7 decision, filed also by Mr. Murphy. 

The tract involved is the SW. 4 of Sec. 27, T. 12 N., BR. 3 W., Okla- 
homa City land district, and before: stating the assignment of errors 


on which the motion for review is based, a brief resume of the pertinent ~ 


favts in the case, as set forth in the decision as of, | So tor as. 
they affect Murphy and Holt, is deemed necessary. 

On March 7, 1890, there was pending in your office, on appeal, the | 
case of Blanchard. vy. White et al., White being the homestead entry- 
man of the tract in question. On that date your office, affirming the 
decision of the local office, held White’s entry for cancellation. Four 
days thereafter, viz: on March 11, 1890, and before any appeal from 
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: said seaion had Deen taken, Levi Holt, through is eae in fact, _ ms 


one Julius. YV. Briesen, filed a soldier’s declaratory statement and apa cs 
-eation to make homestead entry of said tract under section. 2309 of the 
Revised Statutes of the United States, That application, so says the © 


decision complained of, ‘was received at the local office but not placed 
of record,” but “was sagpeuded pending final. action on the case oe 
ne Blanchard v. White et. at. following the rule, a | 


‘That an ‘application to enter, made after the ‘date of judgment and Wabi the = 


_ time allowed for appeal, should be received, but not placed of record until the time - 
- for appeal has expired, or the rights of the cub yinan on. appeal has. been determined. 
by this Department. , 


citing John H. Reed (6 i D. , 563), ‘and cases oltowia g it. 


While the case of Blanchard ». White et-al. was pending on anneal 
here, and before it was decided (13 L. D., 66), White, on November 29, 


1890, relinquished’ his homestead entry: to said tract,and Murphy was 


- allowed to make homestead entry thereof. The decision complained. of 
held that action of the local office. to be erroneous; that on White’s — 
 Felinquishment. the pending application of Holt should have been. 
_ placed of record, and your office decision of September 11, ESO, » reject: 
ing Holt’s application, Was. modified i in this: | 
That inasmuch as Murph y's entry is of record, he will be allowed thir ty days ft 


. . date of notice of this decision to show cause why his ey should not be canceled, _ 
and Holt’s. application placed of record. ‘i 


- The grounds upon which that decision | is eet ceed by the motion for 
—-veview are substantially as follows: 

- It is alleged first that said decision is erroneous, in this—that asa 
ination of fact Holt’s application filed March 11, 1890, was not “sus: —— 


~ pended” as stated in said decision, but that it was rejected. by the local 


office, that service of uotice of said rejection and of his right of appeal 

— At ‘thirty days therefrom was acknowledged in- writing, by Briesen, 
 Holt’s attorney in fact, and that an inspection of the indorsements on | 

the original application of Holt, will disclose these facts; that Holt © 


never appealed from the alleged rejection. of his application, and hence — 7 . 
-- Jost all his rights in the premises; and. that after the local office had 


rejected his application they had no right to hold it in suspense, And 


in support of this contention there is filed with the motion a copy of | | 


Holt’s application with the indorsements thereon. The original appli- 


cation of Holt, filed with the papers in the case of Blanchard ». White — 
et al, supra, has the following indorsements on the back thereof, except — 


the numbers, which are sees anc are placed there for converient refer- 
ence te | 
1, Holt. No. Saree SS ee 
Received 
for filing 
‘Mar. 11~1890 : 
at Guthrie Land Office, — 
Ind. Ter. 7 
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aes Presented March 11. 90. ‘Held i in suspense . _ 
‘during right of appeal of entryman 
and contestants, Blanchard and Cook 
Ewers White and for consideration 
- of pending prior adverse claims, 
aud applications to enter. 


3, Rejected for conflict 
with H. E. No. 6, made April 
23d 1889 by Ewers White. 

“See Con Doe, 138-459-515. ' 
Thirty days for appeal. 

Fees tendered. 

Fees ‘tendered. | 
| C..M. BARNES, 
: : eer. 

C. Bb. OB. 


The indorsement indicated: by the figure 1 is made from a red ae 
stamp, except the werd “Holt ” which is written in pencil. The indorse- 
ment indicated by the figure 2is in pencil; that indicated by the figure 
3 is in ink, and has pencil marks drawn diagonally across it in the shape 
of a iter “X,” apparently with the intention of cancelling all of it 


. except the Side “ Fees tendered, » and the signature.of the receiver. 


If that were the intention, it would leave the uncanceled indorsement 
at 2” as the apparent action of the local office, with the signature of 

the receiver attached there to. _ | : 

There is also this indorsement on the back ‘of said application— 


a! acknowledge service of notice of the rejection of the within application and of 
my right of “Ppen within a0: days from ers 11, 1890. 


JULIUS V. Bunions 
It would appear from these indorsements that when the application 
was presented by Briesen the indorsement indicated at “3” was placed 
on the back thereof by the receiver, and that Briesen, believing that to 
be the action of the local office, prods acknowledged service of notice 
thereof. But there is no evidence in the record anywhere that the reg- 
_ ister ever concurred in that action of the receiver, as required by rule 
66, Rules of Practice. ‘Indeed, the evidence is that the joint action of © 
: the local officers was as indicated by the indorsement at No. “2.” The 
letter of the local officers, dated April 11, 1890, on file in the case of 
Blanchard v: White, supra, gives the status of said tract at that date, 


and transmits to your office for its consideration and instruction in | - 


. relation thereto the application of Holt, and. other ele! one contains | 
this statement— | 
On March 11-90 Levi Holt, by agent, tendered a soldier’s statement which we hold 


in ‘suspense ’ pending right of appeal of entryman and contestants and for consid- — 
eration of pending prior adverse claims and applications to enter, . 


This letter signed by the register and receiver shows conclusively 


what their joint action ou said application was. The reasonable con- 
clusion as to the indorsement at “3,” then, is that the receiver, after 
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eas making it, discovered, on consultation with the register, the error, aiid a 


Ms that it was canceled, as indicated by the pencil marks drawn ACTOSS it, 7 


and that the indorecinent at **2 ” in pencil was then made. 


There is no statement or suggestion on their letter of April 11, supra, : 


that the application was ever rejected by them. The uncanceled indorse- _ 


- mentin pencil on the back of said application corresponds with the state- 
-tinent of the register and receiver in their report, and your : office decision — 


of September 11, 1890, and of J anuary 18, 1893; both declare that said 


application. was “suspended. ” Indeed, thie record evidence is so uni- 
~ form and overwhelming on that point, that in my judgment, itremoves — 
- the question from discussion, and renders that ground on which the ‘a 
motion for review is based untenable. | 

It is farther urged in said motion that. Holt’s motion for review of | 
your office decision of September 11, 1891, rejecting his application and 
his appeal from said decision were an filed out of time. mh 

By letter of January 30, 1892, the local office at Oklahoma City, noti- 
| fied your office that on October 26, 1891, notice of your office decision 
of September 11, 1891, had been mailed to Briesen, at Guthrie, Okla- 
homa Territory, by registered letter, but had been returned.to the local 
office unopened, and that on December 4, 1891 (instead of December 7, 
1891, as stated in the motion), Holt had filed a motion for review of said 
décision: | : 

Notice of your office decision of September 11, 1891, having been 
transmitted by the local office through the mails, Holt had forty days— 
from October 26, 1891, in which to file his motion for review. (Rodgers v. 

_ Herrington, 17 L. D., 295.) He filed it on December 4, 1891, which was 
the 39th day of the period wiphin which it-should ie ith filed, and 
hence was in time. 

Your office, on April 16, 1892 , denied his edotion for review... On May 
17, 1892, he received notice of that action, transmitted by the local 
pitecens chron the mails. When notices of your office decisions are 
so transmitted, five days additional are allowed for the transmission of 
the notice and five days additional for the return of the appeal. (Rule — 


87, Rules of Practice.) Excluding from the time allowed for appeal 


the time consumed by the. motion-for review, we find that. on May 17, \ 


'- 1892, when notice of your decision. denying said motion was received, | 


thirty. nine days of the seventy allowed for appeal and transmission 


- : thereof had passed. Nine of. these thirty- -nine days, however, were 


carved out of the additional days allowed for filing the motion for 
review, as held in Rodgers ». Herrington, supra. The seventy days . 
allowed Holt in which to appeal, included ten days additional granted — 
under Rule 87 of Practice. It is evident, therefore, that-if the thirty- — 
nine days be deducted from the seventy, it in effect robs Holt of the 


APs ten additional days granted by Rule 87, in which to file his appeal, and’ 


would be in direct opposition to the express terms of that rule. I am- 
| | decidedly: of the opinion that the additional ten days allowed for the . 
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filing of a oon: for review is entirely separate and distinet from the | 
ten days allowed for filing an appeal. ' Deducting the thirty-nine days 
from seventy left thirty-one days. The additional. ten days allowed 


under .Rule 87, supra, extended the time in which his appeal should be _ 


filed to forty-one days from May 17,1892. He filed it on June 23, 1892, 
or on the thirty-seventh day of the period within which it should be. 
filed, and was therefore in time. _ 
Hence the allegation that the motion for review and appeal w were not 
filed in time is also untenable, and cannot be sustaitied. [ 
But it is contended that Holt’s appeal was not filed in the Gengml 
- Land Office until April 21,1894, more than two years after receipt of 
. notice of your office deéision of September 11, 1891. Admitting that 
allegation, it was not through any fault of Holt’s that the filing of his 
appeal in the General Land Office was delayed, but through the care- 
lessness and neglect of the local officers, aud he cannot be held to have ; 
_ lost any rights through their neglect, when he is guilty of no laches 
himself. | 
But itis further siieseda as a erounl for the review of ne déciiod com- 
plained of that at the time Holt filed his application to enter the tract 
here involved, to wit: on March 11, 1890, there was pending.in your 
office his appeal from a rejection by the local office at Guthrie of an 
i application of his made August 31, 1889, to enter another and different 
tract from that here involved. That on April 19, 1890, there was filed 
in the local office what purported to be a withdrawal of said applica- 
tion and a dismissal of said appeal by Holt. That on May 3, 1890, 
Holt made an affidavit and filed it in the loeal office in which he stated 
that the pretended withdrawal of his application to enter and dismissal 
of his appeal was a forgery, and that he had. not withdrawn his applica- — 
tion to file on said land. ‘Itis further shown that on January 16,1891, 
your office sustained Holt’s appeal .aud allowed him thirty days in 
which to make entry of the tract embraced in his first application. 
— But it is not shown, nor asserted, that he ever did make. entry of said | 
tract. . - 
It is earnestly contended by counsel for Marphy that Holt’s affidavit 
of May 3, 1890, is conclusive evidence of the fact that he had not 
abandoned his fir st application nor his appeal from its rejection, and 
that he was seeking to speculate on his homestead right as a soldier, 
and that hence his application of March 11, 1890, was in bad faith as 
his affidavit of May 3, 1890, with reference to his former filing shows. 
It will be obser ved that the last question is an entirely new one; that 
it has never been in the case before, and is wholly outside the record 
on which the case was originally decided. 
It is. insisted by Murphy’s counsel, however, that it may be consid- » 
~ ered here; that the Department may, on review, consider any material _ 
. question which, it appears from the record, was not considered in the | 
‘ oviginal disposition of the case, and they. refer to Hemsworth »v, Hol- 
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 Jand (8 I. Ds, 400); Pueblo éf San Francisco (5 L. D., 483, 494); North- : 
sin Pacilio i, B:. Co. 07 Bass (14 L. D., 443). | 
Those cases are not in point. The first and. last ones. elas in effect . 


that. questions properly in the record, which have. been overlooked in 
the original disposition of the case may be considered on motion for 


-. review. And the second case cited does not touch on the question here’. | 


presented, but incidentally treats of the powers. and jurisdiction of the _ 
land department. The pr incipal questions there involved being whether _ 
or not a patent issued to the city of San Francisco could be recalled, 
_-and whether one Secretary of the Interi ior could reverse the decision of 
fis predecessor. However, in the case of Haling ve « Rddy (9 L, D., 
7830) it is squarely held | 


that review will not lie-for the Gonwaeention of a question not in issue when the 
original decision is rendered. See also nied States v. - Montg oniery et al., on review 


"ee (12 L. D., 608). ’ 


Unquestionably this matter is one for Mur oe to peeaDntc in. the 
showing to be made by him, why his entry should not be canceled, and ~ 
Holt’s placed of record, For the reasous Stated, therefore, Murphy’ Ss 
- motion for review is denied. 7 | 
Since the consider ation of the. motion for review filed by Murphy, 7 
there has also been filed a motion by MeMichael to review said depart- 
mental decision of February 25, 1895, He alleges nine errors in said 
decision, as a basis for his motion for review. He alleges, among other 
“things, that his application to enter said tract, filed in the local office _ 
‘with his protest on August 31, 1889, was pending there at the date ~ 
White filed his relinquishment, and that under the rule laid down in | 
the decision complained of, with reference to Holts application, his. 

- application should have been placed on record instead of Holt’s, because | 

first filed, and he alleges that: the Department did not pass on that 

point in the decision complained of. By reference to the next to the. 
last paragraph of that decision, it will be seen that the very point here — 
raised was passed ov. But it might be added to what is there said, — 
that his (MeMichael’s ) application to ake entry was filed at a time 
when the tract in question was still segregated by White’s entry, and . 
that no rights could be acquired by an application at that time. Holt’s 
; application, ou the contrary, was filed at a time when, under the rulings | 
_ of the Department, it might be received and held subject to the rights 

of the entryman on appeal, or of the preferred rights of the contestant. - 
He also insists that when Holt filed his application, he was residing : 
on the land, and that while such residence and settlement gave him no | 
rights as against White or the United. States, they ¢ did, as against every 
one else, including Holt. The rule in such cases 1s that the rights of 

a settler residing on the land covered by an entry attach co instanti, . 
on the cancellation of the entry, as stated on the decision sought to be 
reviewed. But they attach only where he is in possession of the tract 
when the entry is canceled (see decision). And as McMichael was not. 
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in possession of said tract when White’s entry was canceled: on his 
Telinquishment, he acquired no rights by being on the land when ao 
filed his application, as against Holt or any one else. 


- He also. insists that he never received any notice of Holt’s ea ay 7 


from your office decision of September 11, 1891. The appeal filed by 
Holt has the affidavit of his attorney practiced that he had , by registered — 
letter, mailed a true copy of said appeal and specification of errors and 
argument to both McMichael and Murphy, and also attached thereto 
are two post-oftice receipts, one showing that registered letter No. 1004 
was received, June 23, 1892, addressed to Hon. Samuel: Murphy, Okla- . 


~. homa, Oklahoma Territory, and the other showing that registered letter 


No. 1005 had been received, addressed to W. Ff. McMichael, of the same 
place. 

This is sufticiont evidence of service of notice of said ees and 
specification of errors and argument thereon ce Rules o4, 95 and 96, 
Rules of Practice), » 

He also urges as against Murphy that he never appealed fii ne 
decision of your office of September 11, 1891, holding that his entry was - 
| illegally allowed, and had never sonipliod with the order made in that 

— decision to show cause why his entry should not be canceled, and Me- 
_ Michael allowed to enter the land. “The hearing or dered by that deci- 
sion rendered an “appeal: by Murphy, from the holding that his entry 
was illegally allowed, unnecessary, to preserve his rights. The result 
_ of that hearing slowed that McMichael had no rights that impaired - 
the validity of Murphy’s entry, and it was held intact, as s stated in nies 
- decision complained of.. 

He also stated that at the date the decision sought to be reviewed _ 
was rendered, to wit, February 25, 1895, Levi Holt was dead, and that — 
there is no laws in existence that warr ants or authorizes the substitu- 
tion of his heirs in these proceedings. It has been held frequently by 
_ the Department “that an application to enter is equivalent to an actual — 
entry, so far as. the rights of the entryman are concerned.” Goodale v. 
Olney (12 L. D. , 324), samuel J. Haynes (Id., 645). This rule has beety 
held to apply: oul in cases where the land involved was subject to 
entry, and the application had been improperly rejected. See Goodale 
v. Olney, on review (13 L. D., 498); Maggie Laird (13 L. D., 502). But 
‘ when Holt filed his apgueation it was properly filed under ‘the rules of 
the Department, as stated. in said decision, -and was held in abeyance, 
as therein stated, and when White’s relinquishment was filed, Novem-_ 


- ber 29, 1890, the failure of the local office to place Holt’s application of 


record was in effect a wrongful rejection of it, and brings him squarely | 
within the. rule laid down in the last two cases cited. If, then, his | 
application was equivalent to an entry, so far as his rights were con- — 
cerned, Holt’s death does not prevent the substitution of liis heirs in 

these pieccedinee:. It needs no- citation of authority to establish the 
proposition that where an entr yman diés before completing his - entry, 
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| his mee may imate: final proof and Ste ‘and patent shat issue to | | 
them. Holt’s heirs stand in the same position as though his entry had 
been of record, unless the showing to be made by Murphy shows Holt 


to have been niequalined when his rights attached. under his application. 3 


The other questions presented by the motion were either fully consid- — 
| Ged in the decision complained of, or were identical with those pre-- 
sented by meet motion, and hence will not be further considered | 
_ here. | ? | 
McMich ael’s motion 1 for i review is also dcnicd: with iasitaeions that 7 
if Holt be indeed dead, his heirs may be substituted i in oy a a 
-. Ings In his stead. | 
‘TOWN ‘Lor. ‘CONTEST_SURV EY—OCCUPAN CY. 
od. F. McGRarH EY ALL oa 


The trustees of a townsite have no authority to make a deed to a town lot before the 
tract has been surveyed and platted into lots and blocks, streets and alleys, nor 
are they authorized to make a deed to any portion of a street or alley, or to — 
execute deeds to lots otherwise than as they are surveyed and platted. _ 

One who takes possession of a town lot by force or fraud, or maintains occupancy 
as the tenant of another, is not thereby invested witli a right to a deed, as 
against either his landlord or the rightful arent. 


Secretary Smith to the Commissioner of the Cai Land Office, June 12, 
| 1895. _—s (E. E. W.) 


Silene: —Application for deed to lot 11, of block BT, in Guthrie, | 
Oklahoma, was made by J. F. McGrath on the 29th of et 1890, 
and by M. M. Mulrein on the 23d of September of the same year. On 
the 22d of the last named month Charles Brown applied for deed to a 
lot which he described by metes and bounds. The area of lot 11is. - 
twenty-five by one hundred and forty-two feet, and McGrath and Mul- 
rein both described it by number, according to the recognized survey 
and plat of the townsite. The lot applied for by Brown does not con- 
form to the survey, either in lines or area. Its area is only twenty-five 
by-one hundred and ten feet, and it lies across Oklahoma avenue, one 
of the principal streets of the town, and embraces twenty feet of the - 
north end of the said lot 11, which ison the south side of the said © 
Oklahoma avenue, and ten foot of the south end of a oe Tying © on the» 
north side of that thoroughfare. 7 . _ 
| Each of the applicants ce deed on 1 the strength of prior occupancy: 

| and improvement. 7 : | 
| McGrath erected a tent and took up his eacienes on 1 lot 1t at 2 30 s3 
in the aiternoon of the opening day, April 22, 1889, A few days later. | 
he built a sinall house on the lot and rented it to aman named Beck» 


a for a grocery store. About this time a man named Carter had built a 
-. house ten or eleven feet from McGrath’s, and they a greed to jointly 


| build a house in between. As ne did not know where the dividing . 
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 jine between them would run, they agreed that the one receiving the 
- ground, when the survey was made, should pay the other for his half 
interest in the house. McGrath was to employ the labor, and he let 
the contract to a carpenter named Rhude. This was early in May, and 
McGrath was then called to Kansas by the fatal illness of his davghter. _ 
During his absence the house was completed, and when he returned 
‘about the 20th of the month, he found it occupied by Mulrein.. It is 


plainly to.be seen from the testimony that Mulrein had got into posses- 
sion by collusion with Rhude, with the intention of taking the lot from. | 


_ McGrath, though he. was not then openly claiming it, and. even paid 
McGrath rent from the 20th of May to the first of July. He denies the. 
payment of rent, and claims to have paid Rhude for building the house, 
‘but admits that ie “Iept:- quiet” a month or so before setting up claim. 
In March, 1890, McGrath brought suit of for cible entry and detainer in © 
the tercitorial court, and caused Mulrein tobe ejected. McGrath slept 
on the lot from the date of the opening to the day of his departure for 
| Kansas, and he maintained actual occupancy in person and by tenant 3 
- to the date of the entry of the land as a townsite. 
Brown staked the lot described in his application about 3 o ‘lock in 
_ the afternoon of the opening day, and slept on it that night. On the — 
23d he caused some furrows to be plowed on two sides of the lot, and 
on the 24th he put up atent. About two-thirds of this tent was in 
~- Oklahoma avenue, and one-third on-lot 11. On the 27th or the 29th of 
April, five or seven days after the opening, he does not remember 
which, the town marshals came along clearing the street, and tore down 
his dent, He yielded to this, and has never occupied the lot since, or 
made any other improvements on it, and does not show that he has 
ever made any effort to do so. 
‘The townsite board rejected Brown’s cpplation a and. awarded lot 11 
to McGrath, and Brown and Mulrein both appealed. The General 
Land Office Rivne the action of the townsite board, and then they 
both appealed to the Department. | | 
- OPINION.—The trustees of a townsite are not authorized to aia, 
deed to a lot until the tract. has been’ surveyed and platted into lots 
and blocks, § streets and alleys. Rev. Stat., 438; 26 Stat., 109. By this | 
proceeding the streets and alleys are dedicated to pablo use, and the 
trustees have no authority to execute a deed to any portion of either 
a. street or an alley. To make such survey and plat, and dedication of. 
_ Streets and alleys, is not only the right of the body of the occupants of 
. the site moving together, but it is a requirement of the law which they. | 
must comply with before they may enjoy its benefits; and no individ- 
ual occupant can acquire any right to his particular claim prior to - 
such survey and dedication as against this right and requirement of. 
all the occupants as a community. Thereason for such surveying and 
platting, and dedication of streets and alleys, is too obvious to require 
explanation. Without such. care and contribution there could be neither 3 
. order, system, convenience, nor beanty. | 
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And the trustees: are not only =F on power “te snouts Hert to any | 


part. of a street or alley, but they have no authority to make deeds to ; | | 
lots otherwise than as they. are surveyed and platted. The execution’ 


“! of deeds to fractional parts of surveyed and numbered lots, or to lots | 
- described by metes and bounds which did not conform to the survey, — 


would be unauthorized, and soon result. i in n interminable confusion and : 
mischief. = ; 
_ Brown’s application for fractions of two lots and a part ee él street, 2. 
was properly denied. my = : 7 
As between McGrath and 3 eure the eens sows aotalusivaly’: 7 
‘that McGrath was the first occupant, and that he made valuable 


7 improvements and maintained occupancy, in person and by tenant, to- _ 
_ the date of the entry of the land-as a townsite. And the allegation | 
that he derived some-advantage from entrance into the country by the — 


agents of the Newton Syndicate prior to the hour fixed for the opening» 


~ is not supported. by the evidence. The evidence also shows that Mul- 
rein got possession of the house through Rhued’s. bad faith, and in 


willful violation of McGrath’s rights, and that after being discover ed. 
_ on the lot, he i Sie MoGrath’s: paramount right. by paying : 


vent to itn: 


One who. takes possession of a town ie by force or rail or main- 


tains occupancy as the tenant of another, is not thereby invested with 7 


right to deed as against either his landlord or the rightful claimant. 
_ The decision of the General Land Office is affirmed. | | 


7 PRACTICE—APPLICATION FOR CERTIORARI—APPEAL. r 
BLACKWELL TOWNSITE v. MINER. 


. An application fe certiorari will not be geanted ee it appears that the decision ~ 
of the General Land Office rendered substantial Justis: in the Dremises,, even 
though the right of appeal i is wron gfully denied. 


| Seoretary Smith to the Comniissioner of the General Land Office, Fane 12, 
1895, _ 7 a. ¢ (S.1P.) 


— your office letter “qr of May 20, 1895, y you transmitted here the : 
application of Otis A. Miner for a Sarit of certiorari, requiring your 
office to send up. to the Department the papers relating to the entry. 


' atid final proof of the Townsite of Blackwell, Oklahoma Territory, 7 


~ together with Miner’s protest t against the : sane and the a for... 


a hearing thereon. oo 
> ‘The tract involved is the w. dof the NW. rt of Sec. 23, aie aT N,, R os 
1W. , Perry, Oklahoma Territory, land diktricte ee 7 
«dt appears that on May 31, 1894, the record being or of all claims 


~ and filings against said tract, one E. ©. Dorman filed in the local office — : 


eS ea Perry a paper in which he stated that he, in behalf of the townsite © 


| settlers on said tr ali eoplieds to ae it a a townsite for and i in their _ 
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behalf and i in their name.”- He aiso asked in said. paper that Townsite 7 
Board No. 14 be assigned to enter said land. ‘That paper had endorsed 
thereon, “Townsite application No. 34,” and was treated. by your office — 


as a request that Townsite Board No. 14 be assigned to make entry of 
said land, and on September 28, 1894, by its letter “G,” your office 


_ directed said board to make such entry, ane: the act of May 14, (1890 | 


(26 Stat., 109). 


At the date Dorman filed ae paper above asnaibea the E. 4 of said 
NW. 4 was covered by homestead entry No. 1736, of Frank legs made _ 


7 Ostoer 7, 1893, which had originally embraced all of said NW. 4 


August 27, 1894, Otis A. Miner made application to make homestand: 


‘entry of all of said NW. 4, which application was rejected by the local 


office “‘on account of said homestead onny of Poots eve townsite appli- 


_ cation No. (84,7 


August 28, 1894, Miner filed in the local, office a protest, so-called, 
duly sorvoborated: alleging in substance that Poots, prior to making 
his homestead aes had made a written agreement with the townsite 


- -péople, to release to them the W. 4 of said NW. 4 for a valuable con- 


sider ation ; that said town site application was in the interest of afraud- - 
ulent speculation; that it had not been properly presented, in that it — 
had. not been presented by the proper authorities; that lots had been 


. gold by the applicants before application ; and iat the law had not Z 
been complied with prior to presenting said application. _ 


September 19, 1894, Miner filed an appeal from: the ‘ejections of his 


- homestead entry, allesiag as grounds therefor substantially the same 
matters set forth in his protest. | : 


) Your office, by letter “*G” of October 13, 1894, held as follows: 


- The charges contained in said protest wo nld not warrant the ordering of a heari ing, 
even if there was an application for townsite entry pending before this office, as 
there were no charges against the legality of the claim of the townsite settlers con- . 
tained therein, which, if proven, would warrant the refusal of a proper application 
by them for townsite entry upon proof of municipal occupation, etc, 

However, said: paper sigued by Dorman was not treated as an application to enter, — 


' and Board No. 14 was assigned to make entry as aforesaid, aud the matter is sup- 


posed to be now pending in your office ‘subject to the right of any one to bring a 


‘proper contest against the allowance of said entry. as 


The protest of Miner was dismissed by said letter oa 6 Fi ait the action — 


7 of the local officers in rejecting his homestead entry was affirmed. It 


was also held as to Poots’ entry, that—“It will stand subject. to the right 


of Miner, or others, to attack it as they see fit and as warranted by law.” -_ 


Miner appealed ero that decision. He did not allege any . ‘error, 


+ however, in that portion of said decision affirming the action of the 
local officers in rejecting his homestead application. All the errors 
. specified went-to that portion of the decision which dismissed his protest. 


- October 15, 1894, the application of Board. No..14 was filed to make 
townsite oie of aa tract, and after notice by publication, final proof 


was made thereon November 21, 1894. On November 20, 1894, when 


12781—VvoL 20——35 





546. "DECISIONS: RELATING TO THE ‘PUBLIC LANDS. 
final proof was taken, J Miner. ‘appeared at the iccar ‘office and filed a 
- motion for a continuance, alleging that he had received no official notice 
7 of your office decision of October 13, 1894; that if he were event from 
sixty to ninety days— 

he would show that “the Townsite- corporation an cL ine snveee” ano make this 


application No, 34” organized said townsite company in Winfield, Kansas, prior tothe - 
opening of the ‘‘ Strip” on September 16, 1893, and had been looking over thé town 


and locating this addition to the town of Blackwell. He also alleged that there were 


 elerical errors in the notice of a hearing for the 20th of November, 1894, which was — 
taking of final proof; that he would be able to prove that the municipal occupation 


of said land was insufficient, and that said townsite lacked the requisite number of ] 


actual inhabitants, and that he believed he was $s able to prove said ie by either | 
- record evidence or oral testimony. . 2 

This motion was overruled by the me office, but. the privilege was | 
given Miner of cross-examining the witnesses, which he does not appear - 
to have availed himself of. | 
- Miner appealed from the decision of the local officers; oeanns his 
| motion for a continuance, alleging that he had no notice of your office 
decision of October 13, 1894, and asking that he be allowed his day in 
court. | | 

Your office, by its letter Ge of “J auuary 2 93 “1895, held that the econ | 
of. the local office in overruling Miner’s motion for a continuance was 
not an action from which an appeal would lie. It also held in effect 
concerning Miner’s appeal from its decision of October 13, 1894, that 
the errors specified in his appeal were directed only to that portion _ 
which passed on the questious presented by his protest; that the appeal : 


. alleged no error in that portion of said decision which rejected hishome- 


. stead application, and that no error being alleged as to that portion of 7 
said. decision, it had the effect of rendering the action of your office, — 
rejecting his homestead application, final, in that it was not appealed — 


_ from, and that, reduced to its last analysis, Miner’s attitude was that 


ofa protestant. without interest in the tract in controversy, and there- 7 
fore without the right of ap peal, which was accordin gly denied. Hence 


this application for certiorari. 


tis stated in the decision denying said ape fnat Miner had never | 
alleged any settlement on said tract, not asserted any adverse claim -_ 
thereto, nor is he now asserting any. | | . 
The decision of October 13, 1894, rejecting Miner's iomeetoa entry 

and dismissing his protest, was certainly one “from which he had the 
— vight of appeal. . True, that decision passed on the questions presented - 
by the two principal propositions above stated; but there were not two 


‘decisions, and although the errors specified. rake no reference to the |. 
rejecting of the homestead application, still, they were sufficient under _. 


the rules of practice to secure the transmittal of the whole record here, | 
and for this Department then to determine whether it would consider, — 
on its own motion, nat portion of the decision to which no errors were» 
. assigned. | . ee 2h. : 


aw 
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- An appeal goes to the whole of a decision, and where, because of any 


question involved, the decision is one from which the right of appeay’ 


lies, any appeal duly filed, alleging specific errors, is sufficient to oust 
the further jurisdiction of your office, and to bring wp the whole record : 
for the consideration of the Department. 7 
I am clearly of the opinion, theretore, that your office erred in tore 
ing Miner the right of appeal, but the further question presents itself, 
whether notwithstanding that error, said decision did not render sub- 
stantial justice in the premises, and whether it will be necessary to ~ 
‘order up the record in order to pass on the questions involved. 
The paper filed by Dor man in behalf of the townsite settlers was in 


the nature of a caveat, that said W. 4 of the NW. 4 was “occupied for. 


townsite purposes within the meaning of the act of May 14, (26 Stat., 
_ 109) (Benson v. Hunter, 19 L. D., 290), and was sufficient to exclude it 
from eed under the fees call law. The segregation of the H. 3 of 
* said NW. 4 by Poots’ homestead entry of course excluded that tract 
from disposition under said law; so that the rejection of neve: home- 
stead application was unquestionably proper. | 
His protest, so far as the townsite was concerned, addressed itself 
to an entry not yet in existence, and so far as Poots’ entry was con-. 
cerned, referred to matters which might have been the subject of a 
contest, if properly alleged, and it is not apparent how the dismissal 
of that protest deprived Miner of any substantial rights, as the decision 
of October 13, 1894, expressly held said ‘entries intact, BEweCy to con- 
tests properly instituted by Miner or any one else. | 
‘But it is asserted that notice of that decision had not been tea 
by Miner up to. the date when the townsite board made final proof on 
the entry made by it October 15,1894, and that hence his motion for | 
— continuaice should have been sca The attorneys for appellant 
earnestly contend that he could not be compelled to submit his testi- 
mony on the day the townsite board: made its final proof, and that a_ 
_ continuance to a day certain was obligatory on the local officers when | 
- Miner made a motion to that effect, and reference is made to Hoover ». 


Lawton (9 L. D., 273), and Martenson v. McCaffrey (7 L. D.,315). These 


eases each refer to instances where the protestant was asserting an 
adverse claim to the tract involved, based on alleged prior settlement. 
Miner’s status is not that of a protestant who is asserting such adverse 
claim to the land, and hence-the decisions cited do not apply. 
Occupying as he does the position of “amicus curie” so far as his 
- protest is concerned, his failure to receive notice of your office decision 
of October 13,1894, as stated, did not deprive Miner of any substantial 
rights. The privilege of contesting the entry of the townsite board and : 
of Poots’ is yet open to him. 
; I am therefore of the opinion that, notwithstanding ‘tis error in sie 
' ing Miner’s. appeal, your office seuision of January 23, 1895, rendered 
substantial justice in the premises, and that the paplicatoa before me 
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neces SO fully ‘ne ‘questions: Sivoivea: as s to euviate the necessity of. 


sending up the record for further consideration. 
ae application | 1S therefore Somer, 


DESERT LAND ENDRY—-ORDER OF SUSPENSION. 
MAGNER v. LAWRENCE, 


The departmental ae that excludes ont the saviod allo wed for the reclamation of 
land within a desert entr y such time as said entry may be suspended is within 
the scope of Adon istrative authori ney, and not violative of the desert land law. 


Secretar, y ne to the Commissioner of the Gener aul Land ufoe, oD UNE 612, | 7 
(1895. a tga * . J.W.) 


? April 2 2, 1877, Frederick W. Lawrence ae) desert land entry No. 22, 
for S. 4 and NW. 4 4, Sec. 32, T. 25 8., R. 25 B, M.D, M., Kern county; . 
California, 4 
_ September 12, 1877, Secretary Shaw directed your office to suspen: 
all entries made in the land district including above entry, under act of — 
March 3, 1877 (19 Stat., 377), and cause an investigation to be made — 
before the local officers as to the character of the tracts. (Vol. 2 a 225 | 
Lands and Railroads, Secretary’s office.) _ ; 7 : 
On September 28, 1887, pursuant to said order, by letter a Oe your 
office suspended Teaart land -entries No. : to No. = including above. | 
entry of Frederick W. Lawrence. | 
January 12, 1891, Secretary Noble aireursa that the re suspending -_ 
said entries be revoked and that the time between the date when said ee 
order— 3 


. of suspension bedauis effective and the date of its revocation ; will be eccludéd: from 


the time within which the entryman is required to make proof of. his compliance | 
with the requirements of the law. (U.S. v. Hagg rin, 12 L. D:, 34.) 


By letter “ H” of February 10, 1891, your office revoked the order 
suspending said entries. 


On June 10, 1891, David J. Magner filed his affidavit of contest 


alleging that the land embraced in said entry was not desert at the 
date of entry; that the land has not been reclaimed by Lawrence 
within the time prescribed by law, nor at any other time, and that it 


has never been reclaimed by any one in accordance with law.. The — 


| affidavit contained other allegations not necessary to be stated. Za 
On March 15, 1893, Magner filed an affidavit showing that Lawrence -— 
died December 5, 1881, leaving as. his only surviving heirs two daugh- © 


me _ ters, Annie U. Corbett and Amelia ©. Hobart, and one son Everett | 


Lawrence, and asking that notice of contest be issued making said 
heirs parties. 7 : | 
- Notice was gecordineys fwd sail served « on said heirs. personally : 

March 22, 1893, and the hearing set for pal 2, 1893. By oe . 
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the hearing was continued to May 17, 1893, oie the saeties appear ect 
by counsel, Hannah and Bourdet for Magner, and George C. Gorham, 
jr., for the hans 

On motion of Gorham, that want of the affidavit of contest alleging 
that the land had not been reclaimed was stricken out for the reason 
that the time within which the reclamation might be made had not _ 
expired. To this ruling Magner excepted. Magner then offered in ~ 
evidence the deposition of Amelia C. Hobart and Gorham objected to 
all that part which relates to the allegations stricken out of the affidavit, 
and refers to reclamation or ownership of water right. The objection 
was sustained and Magner excepted. The copoenon of W.-R. Carr 
and other evidence was submitted. 

On June 8, 1893, the local officers rendered their. decision. | 
| Magner appealed from this decision to your office and on January 
' 24, 1894; your office affirmed the decision of the local officers. The case 
is now before me on the appeal of Maguer from your office decision. -_ 

-'The errors specified may be stated under two heads: -~ 

1st. That it was error to sustain the action of the local officers in 
striking one of the grounds of contest and in rejecting the depositions 
_ hereinbefore named. | 

2d. That it was error to hold that the three years: Gina which the. 
land might be reclaimed had not expired. _ : 

_As‘to the first proposition, I find that the register and receiver, when 
they finally made up their decision, say that they considered the clepo- 
sitions first rejected by them, and they are sent up as a part of the 


record in the case, As these depositions related largely to the allega- 


tion stricken from the affidavit of contest, they must also have cousid-— 
ered that. . If there was any error in striking one allegation from the 
~ affidavit of contest, it seems clear that Magner was not injured. by it. 

As to the remaining proposition I understand the contention of 
Magner to be, that the rule laid down by Secretary Noble in reference 
to the suspended Visalia entries, in the case of the United States v. 
- Haggin (12 L. D., 34), and followed by Assistant Secretary Chandler. 
in the case of Sharp v. Harvey ue L. D. eer is bad law and should 
be overruled. — 

In these cases it 1s held that in all entries suspended by order of 
September “8, 1887, that— 3 , | 
the time between the date when said order of suspension becaine effective and the | 
date of its revocation, will be excluded. from the time within which the entryman is _ 
' required to make nook of his compliance with the requirements of the law. 

It is suggested that this rule is violative of tlie act of Congress pre- 
scribing the time within which desert lands must be reclaimed. The 
order is within the scope of administrative power. It neither adds to 
nor subtracts from the time prescribed by law within which entry men 
of desert. lands must make reclamation of them. | 

Your office decision being in accord with ‘the rule laid down 1 in the A 
cases above. referred to, 18 appro ved. 3 
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: APPLICATION TO ENTER—APPEAL—SETTLEMENT RIGHT. 
‘SUMMERS v. EAGLE, | 


The failure of an applicant for public Jand, to file a formal appeal fio the cata 
.. of his application to enter, will not defeat his rights in the premises, where by 
his subsequent diligence he secures an examination of the record by the General 
Land Office. 3 
No rights on public land, as against adverse. jal haiti are secured by reaidenise, 
where no steps are taken within the proper time to protect the aes settle- | 
- ment right... 


Secretary Smith to the Commissioner of the General Land Office, J une wave 
| 1895. ° . (G. CO, BR.) 


On April 22, 1893, Elisha E. Eagle applied to ae homestead entry 


for the NE. fof the NE. 4and the 8. 4 of the NE. 4, Sec. 7, Tp. 25 N., 


R. 26 W.. | Sprin efield, Wissour His application was ejected beans 


it appear ed from the records of the local office that the land applied for _ 


had been patented to the Atlantic and Pacific Railroad Company, 7 
November 29, 1870. It does not’ appear that Basle was notified of the : 


~ - action so taken, 


Prior to ‘Eagle's apple iors ane: on | February 22, 1893, Toh w. . 


: Summers addressed a letter to the local office, asking if the land was 


opened for entry; the register (McClhury ) informed him that the land was | 


a patented to the railroad company. .On April 30, 1893, Summers again 
wrote to the local office, asking if Eagle had aiitexed the land; the 


: register replied (May 2, 1893 ,) Stating that Eagle had applied to nakS - 
entry, but his application Was rejected because the land was aey 


patented. - 
~ On account of certain: representations made ty Eagle, or his attorney, | 


- to the effect that the railroad company did not claim the land, but had _ 


conveyed it back. to the United States, the register and receiver were 


induced to correspond with your office. On the very day-that Eagle’s 


application was rejected, for reasons above given, the register and _ 


receiver appear to have addressed a communication to your office,. 
making the specific inquiry, as to whether the company had reconveyed — 
the land. On May 1, 1893, your office made answer to this inquiry, 
stating that an examination of the files and records failed to show that . 
the lands, which were patented to the company November 29, 1870, 
were ever reconveyed. : | 

One Purdy had insisted that the land was reconveyed to the United 
States on May 5, 1871, by deed No. 663, and your office (May 1, 1893,) 
requested the-data on which thé assertion was based. Such: data 
- appear to have been furnished, and your office, on May 22, 1893, 
advised the local oftice that the lands had been SO meconveye) and 
_ were therefore subject to entry. 


Summers, in the meantime, nad made 110 ication to make sites _ 


of the lands, but he had advised the local officers that he had resided | 
thereon for five yeaes, and nae made certain improvements. - 7 
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. By reason of these statements, a hearing was ordered by the local _ 
officers to determine which had the better right to make entry. The | 
register and receiver decided in favor of Kagle. On appeal, your office, © 
by decision dated January 19, 1894, affirmed that noun and. a further 
appeal brings the case here. | | 

An examination of the record shows that Ragive anpieaticn and . 
‘subsequent efforts caused the real facts as to the ownership of the lands 
to be unearthed, and the proper notations made. It is immaterial 
whether this was done directly by him, his attorney, or the local offi- 
cers; if the correspondence was made at his instance, or upon his 
. Showing, it was the equivalent of an appeal, and he should not lose the 
results of his efforts, which alone. brought out the real facts as to the 
status of the land. 

The register and receiver could do nothin a eine than reject Eagile’s 
application, because the evidence contained in their records showed 
they had no jurisdiction. But those records did not reflect. the facts. 


_ The lands were in fact subject to entry when Eagle applied, and helost 


no rights by failure to file a formal appeal, when he secured the same 
results, in another way, through the action of the register and receiver. — 


Summers, on the other hand, although living on the land, made no — | 


application until after Eagle applied to make entry and had shown that 
the land was a part of. the public domain. Had Summers been more 
vigilant a different question would be presented. He.can claim no rights 
by reason of his residence on the land, for he failed to take the necessary _ 
steps within the proper time to protect his settlement rights. | 
The local officers, moreover, held that the equities were with Eagle; 
but, without discussing that question, it is sufficient to say that Sum. 
mers’ five years occupancy of the land did not prevent others from mak- 


_ ing entry thereof, and that being public land it was subject to entry by _ 
the first qualified applicant, which in this case was Eagle. 


_ The decision appealed from, awarding to ieee the prefer ence right 
Of entry, 18 therefore affirmed. 


REPAY MENT—HOMESTEAD ENTRY—FEES AND COMMISSION. 
ELIZABETH ZENKER. 
: Where a second homestead entry is allowed the fees and commission paid on the first 


ean not be returned, if said entry was not i erroneously allowed and could have 
_ been confirmed. 


Secretar, y Smith to the Upnnhesone of the General Land Office, June 18, 
1895. | oo (J. I. P.). 


| By your office letter M” of May 29, 1894, you. transmitted to this 
_ Department the appeal of Elizabeth Zenker from your office decision of 
March 14, 1894, denying her application for repayment of the fees and 
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i commissions ‘paid on emescoad entry No. 8296, aaa J une. , 26, 1801, On : 
the N. $ of the NW. 4, the SE. 4 of the NW. 4 and the NW. 4 1 of the aes 


: NE. 4 a of Sec. 15, LT. 127, B. 69, Aberdeen, Spun Dakota, land iiewick: 


It appears that. by mistake aaa entry ‘lid not cover the land which 
_ She took as a homestead, and that therefore-she made application. to. 
have said entry canceled, and that she be allowed to file on another 
_ piece of land, to wit, the S.4 of the SW. 4 of Sec. 5, and the N.tof 
the NW. + of See. 8, T. 127, kh, 69, in said. land discret ‘By your office. — 
letter “C” of. J anuary 25, 1894, her application was granted, and her — 
former entry canceled, and she was allowed to file upon the laud last 


| above described, and paid $14 therefor. 


She then fled her application for the return of ier first. filing fee of 
; $14, for the reason that she did not understand that the coe : 


would require that she pay the filing fee twice. 


-It does not. appear from. the above that said entry was ioaneeiaa for: 


| conflict, or because of any fault of the government in allowing it, or. 
that it was erroneously allowed and could not be confirmed: Hence 
her application does not come within the purview of the second section 


of the act of June 16, 1880. (21 Stat. , 287). And as repayment by this. 


Department cannot be made without statutory authority, (E. M. Dun- 
phy, 8 L. D., 102; A. W. Givens, 8 L. D., 462) said application must of 


necessity be denied. See also Pes ‘White L. D. , 339), and A. L. : 


Thomas (13 L. D.; 359). 
Your said oflice decision is ther efore affir ede 


TIMBER LAND ENTRY- -MARRIED WOM. AN-TRANSVEREE, 


SAMUEL W. TATE. 


In the absence of any adverse stains a ‘timber land sane made by a married woman, 


and held by @ transferee, will not be canceled for wanit of the affidavit required _ 
of a married woman on submission of final proof, where her sole interest is set 
forth in the preliminary affidayit, and in the final proof it is alleged that the ~ 
entry is made for her sole use and "benefit, and where she declines and: refuses to 


make such affidavit except on the payment of a. further sum by the transferee. 


Secretary Smith to the Commissioner of the General jana Office, Tune bee 


1895.  — (B, M. R,) 


‘This case involves the N. $ of the SE. 4 and the N. dof theSW.4, 
See. 8,1. 39 N., R. 1 W., Redding land district, California, and is before _ 
_. the Department upon appeal by Samuel W. Tate from your office decision 


of January 12, 1894, requiring Hattie Stevens, the transferrer, to make 


additional proof on account of the following irregularities: That there 


is no non-mineral affidavit submitted ; that the witnesses used were not 


those named in the published notice, a that though in her affidavit, — 
Hattie Stevens makes the married woman’s affidavit Tequired, no such * 


statement was made in her Pee 
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‘The record shows that Siisiael: w. Tate, the appellant. herein, pur- 


j chased the above described tract from Hattie Stevens subsequently to - 


~ the inaking of proof aud prior to your office decision, and that the said 
Hattie Stevens refused to make the additional proof ‘unless she be 
paid, what he alleges to be, an extortionate and unconscionable sum. 
In the case of Katie Kentner (20 L. D. , 102) it was held (syllabus): 
The substitution of unadvertised witnesses, on the submission of final proof, by 
a timber land applicant, does not call for the rejection of said proof, where the sub- 
stitution was made: jn accordance with éxisting instructions from the General Land 
Office. | : | 
It appears ‘that the facts in nis case are ime to those. in the | case 
supra. It was further held in that decision that:— | 
:- The non-mineral affidavit furnished by the appellant is substantially in accordance 
with the requirements of the timber land law and in view of the fact that the entry 


has already been malo; I see no reason for now tednteaae ¢ an additional non-mineral 
affidavit. ‘4 : 


‘In this case the seu non-miner al aftidavit i is made and clearly ¢ comes | 
within the rule laid down above. | 
_ In reference to the remaining question: as thisis an ex parte case (it 

not appearing that any one else is interested in the land), I am led’ to . 
- hold that the sworn. statement of the entryman, made at the time she - 
applied to enter the tract, that she ‘seeks to purchase the land with 


her own money, in which her husband has no interest or claim what- .- 


ever,” followed by the statement in her proof that the entry was made 
for ee sole use and. benetit, while not such a compliance with the terms 
of the statute as would fender unnecessary the making of additional 
proof in the face of an adverse claim, is, under the peculiar cireum- 
stances of the case, sufficient. = | 

Your office decision is accordingly reversed. 


CONFIRMATION—SECTION 7, ACT OF MARCH 8, 1891. 
Day ET AL. Vv: : Foaa. 


An entry e1lr pneously canceled prior to the act of Mar ch 3, 1891, without spuowatiiy 
of defense given to the entryman, or the bona fide incumbrancers, must be 
regarded, so far-as the incumbrancers are concerned, as an existing entry, and 
therefore within the confirmatory provisions of section 7 of said act. 


‘Secretary Smith to the Commissioner of the General Land Office, yi une 13, 
1895. | ; (PB. J.C.) 


The land involved in aie appeal is aie sw. 4 of Sec. 34, J. 112 N., 
RR. 64 W., Huron, South Dakota, land district. 

_..The record shows that Edwin J. Phillips made pre- emption cash entry 
| of said tract August 20,1883; that on October 1, 1883, he executed two 
mortgages on the same, one for $275, to Martha R. Terry, executvrix, 
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| ete, aa one for $27, 50 to RB, 7, Day, and that both. were oie Octee 
ber 20, 1883. On April 4, 1884, Phillips transferred the land to Walter 
BE. Fogg for the expressed consideration: of $500, by warranty deed, 


which contained the covenant. that “the same is free from all 1 incum- 


brances whatsoever, except a mortage. for pe hundred seventy: five - 
dollars.” - 


Under date of August 30, 1886, a ern meer of your monies reported - 


that on investigation he had found that the entryman had no actual 


. residence-on the land; “stayed, eat, and slept continuously on adjacent i 


_ tract;” that he had eclveyed the land to Fogg, and that the deed. was : " | 
of ee He recommended “that the entry be. held for cancellation. om 3 
-_W.E. Fogg, the present claimant in case of cancellation of the Phil- 


lips entry deserves the privilege of entering’ in his: own. lene which | 
privilege I. think should be granted.” : | 
 -Itis stated that on September 13, 1886, an austnation was filed. in: 


the local office, based on affidavits of Foge,in which he claims to have © 


: purchased the land in good faith, and had greatly improved the same; 


that he now verily believes that there are good grounds to question the proof of 
the entry party, ‘‘and asks that a hearing be granted,” and in case his charges are 
sustained, or default is made by said Phillips, that he be allowed, after cancellation 
of said entry, to enter said tract in his own name, in order to protect his interests 
therein. (This affidavit is not in the files. ) | 


- It seems there had been no action taken by your office on the report 
of the special agent, but, by letter of September 9, 1887, after con- 
sidering both the report and the application of Fogg, your office held— 


It is true the ordinary way of securing preference right of entry-is proposed by 
Mr. Fogg; (the transferee and claiming as sole owner at this time) but as under the 
circumstances now stated it clearly appears that the transferee practically confesses 
judgment, and claims he bought the land in ignorance of the real facts, and lived on 
and improved the land and there appears a a reasons for believing the same to be 

true; 
| _ Therefore I have this day canceled said pre- emption cash entr’ y No. 3858, as above . 
described, and you will note the same on your records in the usuul manner, . In thus 
canceling said entry, the actual settlement rights of any bona fide settler on said 
land will be recognized as of effect from date of cancellation of said entry; ; pro- | 
vided the same be asserted in due time. 


Thereafter, on. October 14, 1890 , Fogg made homestead entry of said | 


> tract. 


On June 24, 1892, the mortgagees proseitted a ean sotting forth 


- the record facts, aad alleging that Fogg had paid the interest of said | 


mortgage for some years, but concluding to defeat the mortgagee, he 
instituted proceedings against the entry of Phillips and caused its 


cancellation.” They ask that a one be ordered “to establish the f 


charges made.” 7 
Your office, by letter of July 05, 1892, srdardd a heaviness to enable 
the mortgagee to show cause why Fogg’s homestead entry should 


be canceled and ‘Phillips’ cash entry reinstated. As a result of the 


% hearing, the local officers recommended that eee homestead entry . : 
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| be held intact. On appeal, your “office, by. letter | of: Novsnber 28, hs 


(1893, reversed. their action, and decided that Fogg’ s homestead ei 
be carieeled: that the Phillips entry be reinstated ; and that it “is — 
confirmed by the provisions of section 7, of said ae and patent will 


_ issue therefor.” Whereupon Fogg prosecutes. this appeal assigning - 
numerous grounds of error, both of law and fact. 


The testimony shows the execution of the mortgages ; that they have — 


not been’ satisfied, and the transfer of the land by Phillips to Fogg, | - 


— subject to “a Miorteage for $275.” . Phillips swears that Fogg assumed 
the mortgages and promised to pay them. This isnot denied. It also 


shows that ‘ Phillips or some one for him” paid the interest due on the — 
Terry mortgage due January 1, 1884. The second. mortgage was'due _ 
in annual instalments of $5.50 each, and the first.instalment due Janu-. — 


ary 1,1884, was paid in the same way the first interest was. The inter- 
_ est due on.the Terry mortgage for 1885, 1886 and 1387, and the annual 
instalments for the same years on the other were paid -by Fogg. This 
is all the testimony offered that tends to sustain the charges made. 
I think it may be said in the light of this testimony that Fogg did in - 
fact assume the payment of the mortgages. He certainly took the land — 
with full knowledge of the incumbrances and subsequently paid the 


Interest on. one and the instalments due on the other, until } he conceived 


the plan of taking the land himself. | 
It is only as & deduction from the facts here sated: that it can be- 
found that Foge’s intention was to defraud the mortgagees, and it is'a_ 


question of doubt in my mind whether under the circumstances then 7 i 


existing his conduct should be construed as fraud, upon the mortgagees. 

Phillips had personally made an affidavit before the. special agent, 
which was sufficient in itself to cause the cancellation of his entry, if 
the proper course had. been. pursued, because he admitted he had not — 


3 complied with the law as to resideyce on the land. In addition, there 


were other affidavits filed by the special agent, made by Foge’s imme- | 
diate neighbors, who were thoroughly familiar with Phillips’ acts, which: 
were sufficient to cause a prudent man to be alert in the protection of 


his investment and labor, and as the law stood at that time, it seems ~ 


to me that he took the only course in view to protect himself, because © 
it was. inevitable if the testimony could be produced in proper form, 7 
that the Phillips entry would be canceled. 
. It was error, however, in your office to cancel Phillips’ entry in the 
manner in ich it was done. Notice should. have been served upon ~ 
him in the first instance and he given an opportunity to defend it. 
This was not done, and the record is entirely silent as to whether he | 
did or did not receive notice of the cancellation, or whether the mort- 
gagees received any such notice. | | 

‘The entry having been erroneously canceled, it follows that so far as 
the mortgagees are concerned, it must be considered as an existing - 
entry. (Costello ». Bonnie, 20 L. D., 311.) This being so, the entry 
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must. an confirmed under section 7 of the act of March 3, 1891 (26 Stat., 
| 1095), because it appears that the land was transferred to bona fide | 
_incumbrancers for a valuable consideration prior to Mar ch'l, 1888, and 
no fraud has been found on the part of the mor cla aeee | 

For these reasons 8 your, office judgment i is affirmed. 


COAL LAND~DECLARATORY STATEMENT. 
CHARLES Lyon, 
R pone land declaratory statement can not be filed for unsur veyed land. 


4 Secretary y g mith to ne Commissioner - the Gener al Land Ofte, J Tune go | 


“Ge your office letter oN of June 1, 1394, you transmitted here: the — 


appeal of Charles Lyon from your office denies of March 19, 1894, a 


rejecting his application: to file coal declaratory statement for lots 1 and a 


2 of Sec. 25, T. 14 N., RB. 7 E., and lots 5,6 and 7, of See. 30, T. LN,, 
Rk. 8 E., Santa Fe, New Mexico, land district. | ” 
Baia: application was made by Lyon September. 1, 1803, « and was 


rejected by the local office for the reason that all the land embraced 


; therein, save lot 1, was unsurveyed public land and within the limits 
of the Ortiz Mining grant. Your office decision affirmed the action of ie 
the local office, but directed that Lyon should be pennitted t to file upon a 
— gsaid lot 1, should he desire todo so. 
The action of the local office and of your office are vn aeoanear to 7 


be. based on the provisions of sections 2347, 2348 and 2349, Revised 


Statutes of the United Se and of the circular of J uly 31, 1882 

(GL.D., 687). | 
Under the provisions of sopon. 23 347, Revised 1 Statutes, supra, entry | 
of coal lands can only be inade “ by ies al subdivisions,” aod if under | 


| _ section 2348, supra, it is desired to file a declaratory statement, it must 


be done Neh the township plat is on file, at the local office, + within 


— sixty days after the date of actual possession and the commencement 


- of improvements, and when said plat is not on file at the local office, 
said filing nust:be made within sixty y days from date a pee or said. 
plat at the local Office. | _ - 
Itis evideut, therefore, that neither an. entry or ‘fling j is sneered a 
upon unsurveyed lands, and the action of your office in the decision — 


- complained of was in accordance with aw and said decision is there- | 
fore aifirmed. | | 7 
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aoe ESTEAD ENT RY_OKLAHOMA LANDS—REHEARING. 
co - BRUCKER 2. BUSCHMANN. | 


A deed executed prior to the making of a Homestead entry, pur porting to convey © 
land then owned by the entryman, and apparently made for the purpose of con- 
veying the title in trust for the benefit of the entryman, will not defeat the 

inhibitory provision of the statute limiting the right of homestead oy to 
persons not owning one hundred and sixty acres of land. ) 

_ A rehearing will not be granted where it appears that on the trial the defendant 

rested his case on a demurrer to the evidence that was then overruled, and, at ; 

such time, declined to introduce testimony on his own behalf. 


| Seoretar y Smith to the Commissioner of the Gener ol Land Office, Tune 13, 
| 1895. _ 3 _ (O. J. W.) | 


I have before me the appeal of William Buschmann from your office. 
decision of February 24, 1894, holding for cancellation his homestead 
entry for NW. 4, Sec. 8, 7, 12 N,, Rh. 3 W., Oklahoma: City land district, 
Oklahoma Territory. | 
- Said entry was made N aeiibe: 11, 1892, F Sonia 29, 1893, Daaiel 
Brucker filed his affidavit of eontest. alleging that at the time Busch- 
mann made his said entry he was the owner in fee simple of one hun- 
dred and sixty acres of land iu Oklahoma county, Oklahoma, to. wit: 
NE. 4, Sec. 82, T.138 N.,B.3 W.,I.M. That said William Buschmann — 
shortly prior ie the eae he jade entry for land embraced in bis home- 
stead, No. 5901, executed and delivered to one John Pfeiffer a deed for 
the jase decctibed tract of land, pretending to convey said land to said 
Pfeiffer, with the naderstandine: and for the purpose, that Buschmann 
might testify that he was not the owner of one hundred and sixty 
acres of land in any State or Territory, at the date of making said’ 
entry. That said deed was executed and delivered to Pfeiffer, without 
any consideration, with the understanding and agreement that the. 
land was to be reconveyed to Buschmann without consideration, after 
he, Buschmann, had securéd title to the land embraced in said entry. 

On May 2, 1893, the parties appeared at the office of the register and 
receiver at, Oklahonia City, in person and by counsel, when Brucker _ 
offered the testimony of one witness who testified, ‘and. the deposition 
of four other witnesses in evidence, to which Busenmann objected for . 
the reason that. their testimony was immaterial and incompetent. 

Brucker rested and Buschmann demurred to the testimony intro- 
duced by Brucker, and the case was continued for argument until — 
. May 9, 1893, on. which eey the: demurrer was overruled and Busch. 
mann excepted. | 

On May 10, 1893, Buschmann filed a motion: to set aside judgment 
on demurrer, for leave to amend the demurrer, and for review of the 
decision on demurrer. The leave to amend was granted and the hear- 
Ingeset for Monday, May 15, 1893. 

It appears from the decision of the register and receiver and your | 
office decision only, that on May 15,1893, the demurrer, as amended, 
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ee was overr ruled, ‘and that defendant refused to introduce iestimony in his : 
own behalf aud rested his case on the demurrer. | 


Of the various. grounds of error specified It seems only necessary ae - 
consider the one in relation to the effect of the deed from Buschmann 
to Pfeiffer, aud. the one Blepie that a further hearing should have been 
orclered. 3 

If the deed from Buschmatn to Pfeiffer, regular upon its face, Was 
made in an ordinary business transaction, and was an honest and uncon- 
ditional transfer of the fee simple title to the land it describes, then — 
Buschnann was a qualified entryman when he made his entry. In. 
determining the significance of this deed, the question of good faith is 
important. It appears that the homestead entry was made-three days 
after the execution of the deed in question. The vendor and vendee 


_. were living together in the same house. The consideration expressed. 


in: the deed is thirty-five hundred dollars. No part of the purchase | 
money was paid. No- definite time for its payment was agreed. upon ; 
‘no written evidence of the indebtedness was: entered into. The testi- | 
mony of Pfeiffer, and his wife and daughter, was to the effect that the 
- Jand was to be paid for when it was sold.: No other stipulation was 


_ made as to time within which payment was to be made. The usual 
| accompaniments of a bona fide trade involving a large. sum of money 


are entirely wanting here. Construing this deed in the light of the parol 
testimony and the* cirenmstances attending its execution, it seems to | 
me to be a deed conveying the title to the land it clescribes, to Pfeiffer 


in trust, for the benefit of Buschmanun, ‘until such time in the future as - 


the land may be sold to some third party for not less than thirty- -five 


hundred dollars. _Busechmann was, at the time of entry, the owner of _ 


the beneficial interest in the land, notwithstanding this deed. 


In my opinion, the evidence warranted the conclusion reached, that ea 


7 this trade was entered into in bad faith and for the purpose of. evading - 

- and defeating the law in reference to homestead entries in Oklahoma, i 

- in its spirit and intent. ee 3 E 
The other grounds of alleged error have Pe erence evieay to fest : 
mony objected to as incompetent or irrelevant, and under theview which _ 
I take of the case, require no separate consideration. There reinains, 
however, this question: Is Busehmaun entitled to a further hearing? 
In the prefatory statement. of the history of the case, included in the 
decision of the register and receiver, occurs this sentence: | 

The motion came up for hearing on the demurrer as amended on May 15, 1893, and 


said amended demurrer was overruled, Whereupon defendant refused to introduce 
testimony in his own behalf and rested his case on the demurrer, 


Service of notice of the decision , including above. statement, Was 


accepted by counsel for defendant May 26, 1893. It is DOW insisted _ 


_ that the above statement of the register and receiver is not true in fact 
and that the record does not support-it. It would have been better 


_ - practice if this statement had been entered upon the amended. demur- 
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rer and signed hy the register and receiver. Lt is to be noted, however, 


_ that Buschmann does not allege that he offered to introduce testimony 
and was refused the privilege, neither is any evidence whatever pro- 
duced to support the.naked assertion that the statement of the regis- 

ter and receiver is untrue. In the absence of proof sustaining this 

. charge, the official statement of the register and receiver will be taken | 

- as true and correct. 

I see no good’ reason why any further earns should be had, and 

approve your office decision affirming the decision of the register and 

a receiver. : : 7 oS : 

/ ‘TIMBER LAND ENTRY—PROOF AND PAYMENT. 
— . Joun M. McDowanp. 

There is no authority under the law to allow a timber land applicant, who has es ; 

_ lished notice of intention to purchase a tract, to republish the notice, and there- | 
after make proof anil payment, and thus i in effect secure additional time in which | 
to pay for the land. 


Secretary ye Smith to the Commissioner of the Senoral Land Office, Tune — 
| 13,1895. _ (J. = 


| The land involved in this case is the E, $ of the N B. 4 Land the E. 4 
of the SE. 4 of section 13, T.59 N., BR. u W., 4th prineipal meridian, 
Duluth land district, Minnesota. | 
— On the 29th of March, 1893, John McDonald filed his sworn state-— 
ment of his desire to pur ohase said tracts of land under the timber and | 
stone act of June 3, 1878 (20 Stats., 89), as amended by the act of — 
August 4,1892 (27 Stats., 348), The local officers furnished him for | 
Saran a notice in which they specified the land office at Duluth 
as the place where, the 29th day of January, 1894, as the time when, 
and the register and receiver as the officers before whom, he should 
offer the proof required by law and regulations. (See General Circu- 
lar, 1892, page 36, paragraph 10, and Cireular of September d, 1889, in — 
9L. D. 384), - | 
| McDonald appeared. on the day named, January 29, 1394, oneal the : 
publication of the notice, and instead of offering proof and. maakine pay- 


- Inent as required by the regulations in General Circular of 1892, page 


OT, paragraphs 12 and 13, he subinitted ‘an application for the issuing 
of another notice and the ‘sone of another day for proof and payment, | 
- Said application was transmitted to your office for consideration and | 

action. On March 10, 1894, your office rejected the application, and 
. McDonald has appealed to this Department. _ 

The only ground alleged in support of the salieations ss that the 
times are hard and that McDonald has no money. 
-- Cireular of Instructions from your office, dated May 1, 1880 (See 
Copp’s Land Laws, p. 1458), recites that— 


It has come to the knowledge of this office that many persons have taken the pre- 
liminary steps up to the point of making proof and payment, but have failed in. the 
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last essential articular. In effect they epiiaae the tesa fon market on sone} : 
_ records by making the application, sworn statement and publication, and then denude | 
the land of its timber. The tract becomes. valueless, and the: entry is not made. 

Thereupon the local officers. were instructed to notify all applicants - 
| that their sworn statements would. be cancelled,. unless they made — 
_ necessary proof and payment within ninety. days from the date: of the | 
original application In each case. = | 

Circular of May Al, 1887 (6 L. D., 118), allowing the ‘line of the 
policy above indicated, pr escribed as follows: | 


10. The published notice required by the third section of the act must state the 


time and place when, and name the officer before whom the party intends to offer . 


_ proof, which must be after the expiration of sixty days. of publication, and before — 
- ninety days from the date of the published notice, Where proof is not made before 

. the expiration of said ninety days, the register and receiver will cancel the fark: a 
upon their records. . (See also Par. 13, on page 116, 6 L. D. ys . 


Circular of September 5, 1889 (9 L. D., , 384), after referring to the 7 
circulars above quoted from, recites and Drescves as follows: M32 


Cases having arisen, in the Seattle, Washington Territory, land district, in which 
it was found impracticable, from the pressure of business, uuder the various laws . 
for the disposal of the public lauds, for the district land officers to properly consider 
and act upon all the cases arising under the said act. within the period of niuety days, ° 
as prescribed, the matter was submitted for the consideration of the honorable 
Secretary of the Interior, and an expression of his views elicited, as per letter from 
the acting Secretary to this office of the 22d ultimo. Concurring with the views 
therein expressed, I'am of opinion that the ninety days regulation referred to should 
not be longer continued, and it is hereby dispensed with. The registers will here- 
after fix the date for making proof of payment in the notices furnished by them, in 

this class of cases, at a reasonable time, after due publication, eae due regard to 
| the exigencies of business at their respective offices. 


These regulations are reiterated in the last General Circular of Feb- 
ruary 6, 1892, pages 36 and 37, paragraphs 10 to 138, inclusive. ; 

In defiance of said regulations McDonald Pee in the first 
instance indulgence for ten months within which to make proof and 
payment. Your office decision states and shows by the records of your 
office, that said indulgence was granted without regard. to the exigen- 
cies of business at the local land office. A person who applies to pur- 


chase timber land and files his sworn statement, without knowing that 


7 he has the money to consummate the purchase, does not act in good 
faith. He is like an impecunious bidder at an auction sale. The gov-- 


ernment will not withhold from disposition valuable timber lands for 


an indefinite length of time, or for any time after the day fixed for — 
proof and payment, in order to. give fortune an opportunity to smile a8 


- upon the would-be purchaser, or to promote a possible speculation. 


Your oe decision is hereby affirmed. McDonald's ‘application will 7 
oe cancelled. - 
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| eae Smith to the Commissioner oe the General Land Office, June 20, 
(J, 1. A.) - Ls ee" x » GB95 FP co ae So "(FL W.C.) 


. I am in receipt of your office letter of June 6, 1895, making report 
upon letter dated May 16, 1895, from the Mineral Land Commissioners 
appointed for the Helena ‘land district, Montana, under the provisions | 
of the act of February 26, 1895, which provides for the classification of 
lands in: Montana and Idaho, within the limits of the erent for the 

Northern Pacific Railroad company. pe 

The Commissioners report that a copy of the official map showing : 

the limits of the land-grant within the Helena land district, is neces- . 
sary, and I have to direct that you furnish them with a a copy of the 
diagram desired, and also to advise them that, as stated in the third 
- paragraph of die instructions contained in circular of April 13, 1895, 
they can obtain all plats and diagrams necessary to. enable. theth to 
proceed with their duties, upon proper application to the United States 
surveyor-general, the local office at Helena, Montana, and: your office. 

As to the services of a surveyor to aid them in establishing lost cor- 
ners, etc., approve your suggestion and have to direct that they be 
advised io call upon the United States surveyor-general, who will. 
designate a United States deputy surveyor to assist them in this work. 
~ Their request for a competent: stenographer must be denied, aS sug-| 
gested by you, for the reason that the act of February 26, 1895, makes. | 
no provision for clerks to the various boards. Should, however, pro- 
tracted hearings be necessary, the advisability of appointing ¢ a stenog- 


~. vapher will-then be considered. 


The. Commissioners ask for a. modification of the. instructions. of 
April 18, last, which directs that they complete and wr ite out. the min- 


ates of cool day’s. business “before the next day’s business shall have 


begun” so.as to allow them to write up their minutes from. notes taken — 


in the field, upon their return to Helena,each month. As the purpose 


of the regulation prescribed was. to secure the greatest accuracy and 
uniformity, I agree withthe recommendation of your office that the _ 
migdiloation be not allowed, and have td direct that the Commissioners 
be advised accordingly. = 
The third paragraph of their iste is devoted to the passa of ¢ com-- 
pensation allowable for work performed on Sundays.. The act provides : 
that the Commissioners -shall receive for their compensation “ten dol-: 
lars for each day they may be actually engaged in the performance of 
their duties, which shall include their transportation and subsistence 
expenses, but the total amount of compensation to be paid to each 
Commissioner shall in no case exceed the sum of $2,500.” | 
. Under this law the compensation is limited to $10 per day for. each 7 
day actually engaged in the performance of duty i in ae matter | ‘of the | 
* 12781—voL 20— 36 | 


562 _ DECISIONS RELATING TO. THE PUBLIC LANDS. 


7 elassification: of. these inde. Te can see no megane for the paronmanes 


_ of these duties on Sundays, and must, therefore, hold that they are not 
entitled, under the ve to an allowance for pondays) and. you will SO 
advise them. = | 
As to the foartlh and last. par agraph senieineas in their ieee i have 
a direct that under the head of eliminations from classification of “all 
tracts for which patent is issued” should be included entries in which 
final certificates have issued and remain of record, although patent has 
not.issued thereon, and you will advise them accordingly. 
-Herewith is returned the letter from the Commissioners for instruc: rh 
i tions to be given by on office i in accordance with the directions herein | 
: contained. | 7s ; 


SIOUX IN DIAN LANDS—ALIOTMENT 
CROW v. ‘Kyowzes Br. AL. 


The right of an Indian under section 13, act of March 2, 1889, to take as his allot- ia 
ment the lands upon which he is residing at the time said act becomes effective, 
if asserted in accordance therewith, cuts off all intervening adverse claims. 


Secretary Smith to the a the General Land Office, June 17, 
Vick ae = 3 | EW F. M.) 


On April 3, 1890, Charles Knowles made hanesiend: entry of lot 7 of 
section 25 and lots Qand 3 and the W. 4 of the SE. 4 of section 26, and - 
on April 7, 1890, John M. Fairburn made homestead entry of lot 3 and 
the SW. 4 of the SE. 4 of section 26, and on September 16, 1890, George 
-W. Hice made homestead entry of the E. 4 of the NW. 4 and lots 2 
and 3 of section 35, and on October » 1891, ‘Blmer K, Hice: made home- 
stead entry of the SW. 4 of the NE. 4, the SE. 4 of the NW. 4 and the 
N.4-of the SW. 4 of section 26, anid: on July 9, 1891, Teen Fenengo. 
made homestead entry of lots 4 and 5, the SW. . of the NW. 4 and the 
NW. 4 of the SW. 4 of section 35, and on July 6, 1891, John W. Smith 
made Tioiiestead enae of the SE. 4 of the SW. 4, the SW. 4 4+ of the SE, | 
4 and the E. 4 of the SE. 4 of section 27, all in township 101 N.,-range © 
q 71 W., Sth principal mentee South Dakow 
| This land lies within the ceded part of the great Sioux reservation : 

in South Dakota which 1 was ones to settlement and entry by the | 


of Tebraaiy 10, 1890, ied. pursuant thereto, section 13: of which. 


ma provides— a 


that any Indian receiving antl entitled to rations and. annuities at either of the . 
agencies mentioned in this act at the time the same shall take effect, but residing 


upon any portion of said Great Reservation not included in either of the separate — ; 


reservations herein established, may, at his option, within one year from the time | 
when this act shall take effect, and within one year after he has been notified of his — 


said right of option in such manner as the Secretary of the Interior shall direct by 


ay recording his election with the proper agen at the agency to won he belongs, have 
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the allotment to which he would be otherwise entitled on one of said separate reser- | 
-vations upon the land where such Indian may then reside, such allotment in all — 
other respects to conform to the allotments hereinbefore provided. . 

- Within a year from the time when the act became effective, to wit, 


on January 24, 1891, John Bob Tail Crow, an Indian, Beioneie to the 


Lower Brule Avoneyea and “receiving and entitled to rations and annu- 


| ities” thereat, filed his declaration of election to: take allotment for 
- himself and his six minor children, all under the age of eighteen years, 
on ceded lands upon which he had been residing, not included in any. 


of the separate reservations established by the act, as follows, to wit, — 


section 34, lots 2,3, 4 and 5 and the NW. 4 of the SW. 4.and the W. 4 


of the NW. 1 of section 35, lots 2,3 and 7 and the W. “4 of theSE.4 


and the SW. 4 of section 26, and the E. $ of the SE. 4 of section OT, 


- township 101 XN, range 71 W., 5th principal meridian; South. Dakota, 


amounting in the aggregate to 1291 acres. 

At the instance of a special agent of the General Land Office, ae 
- pointed out the conflict between the several homestead entries herein- 
before mentioned and the claim of the Indians, John Bob Tail Crow 
and his children, your office, by letter “H” of April 30, 1892, ordered 
a hearing before the register.and receiver of the Chamberlain, South 
- Dakota, land office, “to the end that the facts may be shown.” 

‘The local officers, after the hearing, rendered separate opinions, the 
register finding for the allottees and the recéiver holding that “John 
Bob Tail Crow would be permitted to take three hundred and twenty 


. acres of land where his improvements are in section 35 and so much — 


other land as he may be entitled to for his children, contiguous thereto, 
where no adverse rights have attached,” and treating the homestead 
entries as valid adverse rights in so far as ee affect lands outside of 
section 35, on which the Indian resided. | : 
__ The matter having been appealed to your office, it was ‘there held 
| that the claim of Crow and his children is clearly within the provisions of the 
13th section of the act of March 2, 1889, and has been asserted in strict conformity 
with the requirements of the Presidential proclamation of February 10, 1890. Crow 
being, and having been, as testimony shows, for some teu years resident upon a tract 
of ceded land, gave notice within the period limited by the statute, of his claim. to 
said tract and divers contiguous tracts of an aggregate area not in excess of that to _ 
which he and his minor children were entitled, it seems to me too clear for argu- 
- ment that this right of election when properly and seasonably notified to the register _ 
_and receiver, entitles the Indian to the land claimed and cuts out any adverse nets: 
asserted within the year. | . 

' The homestead Steven in appealing the case here urge that the _ 
judgment of your office is contrary to the law and the evidence, insist- 
ing that the testimony does not disclose any exercise by Crow of his 
right of election, and asserting that he has no intention ‘of exercising 
it, but on the contrary that it is his purpose to remove to the reserva- 
tion to which he is by law attached. 

It is true that the testimony bearing upon Crow's meentos is not SO 
full and convincing as could be wished ; it leaves no. doubt, rieverthe- 7 
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Jess, that he has for many years resided upon part of the land, and this 
- fact’ taken in connection with his formal election, duly filed at the appro-- 
_ ‘priate agency, seems to be sufficient, for the present, at least, to estab- 
lish his right. What action might, or should be taken in the event of 
‘abandonment by him of ‘the tracts which he has elected to take isa. 
question that is not at this time before the Department. | 
These allotments of ceded lands are required to “ vonfornt to the allot- . 
ments hereinbefore provided,” reference being had to the provisions of 
‘section 8, which allows in allotment 
20 each head of a faniily, three hundred and twenty acres; to each single person 
over eighteen years of age, one fourth of a section; to engl orphan child under 
eighteen years of age, one fourth of asection; and 6 each other person under eight-_ 


een years now living, or who may be born prior to the date of the order of the Pres- 
ident directing an allotment of the lands embraced 1 in any reservation, one eighth of 


a a section. 


‘This section also sane a proviso 
that where the lands on any reservation are mainly valuable for grazing purposes 
au additional allotment of such grazing lands, 1 in quantities as above provided, shall | 
be made to each individual. 

‘Tf, therefore, the tracts selected by Crow are grazing lands he is 
entitled to 1280 acres for himself and his six children under eighteen 
years of age; if, on the other hand, they are not grazing lands, then he 

-is entitled to only 800 acres. The aggregate area of the tracts he has 
elected to take, as shown by the plats, is 1291 acres, eleven acres in _ 
excess of that to which he is entitled in any event, but if the lands — 
belong to the former of the two classes enumerated in the statute, as 
--would seem to be the case, the decision appealed from need not be 
“disturbed on that account. -De minimis lex non curat.. | | , 

- The decision of your office is, therefore, affirmed in so far as it holds 
‘for cancellation the entries of Knowles et al., to the extent of their | 

conflict with Crow’s claim, the measure of the latter to be determined — 


“by your office in the customary way according to the rules herein 
announced. : 


‘MINING CLAIM—CHARACTER OF LAND. 
McCHARLES ». ROBERTS. 


“Where a hearing is asked in order to show the alleged agricultural character of a 
. tract held as a mining claim, and that has once been adjudged mineral, in: pro- 

| ceedings instituted to determine the character of the land, the agricultural claim- _ 
- ant should be required to allege and prove the abandcncicnt or forfeiture of the 
© mining claim. 


_ Seoretarg y Smith to ‘the Commissioner if the General a Office, June 
jae) a ee (P. J.C.) 


The land involved i in this controversy is the NW. 4 of the SH. 4 and 
the NE. 4 of the SW. 4 of Sec. 19, T. 16 w R. 2 E., M. D. os ee 
mento, California, land district. 
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The coutroversy between these par ties is quite an ancient one, and _ 
“in order that there may be a thorough under standing of the a ; 
it is necessary to go back of the present controversy. . 
 ” The official plat of this township was filed in February, 1868, and on 
May 7, following Harrison McCharles filed his pre- emption declaratory 
statement for the Jand in contr oversy; and other lands, alleging settle- | 
ment in August, 1853, — 
' It seems that Edward W. Roberts e¢ al. filed an affidavit of contest; | 
allegin g that-said land was mineral in character. A hearing was had | 
| upon this charge, at which the local officers determined that the NW. 
1-of the SE. 4 of said section was agviculiur al, and that the balance 
— was mineral and: i 
An appeal was taken, and your oftice, by letter of Geiser 24, 48i1, | 
reversed the action of the local officers in holding the forty described 


__ to be agricultural, and held that the entire tract was mineral in char- 


acter. No appeal from this decision was taken. 


The matter thus rested until October 17, 1887, when awed: WwW. 
Roberts presented his application to enter the land i in contr Ov Stays and 
other land adjoining it, as the Sazarac Placer. z 
* On N ovember 26, 1887, Harrison McCharles filed an affidavit P con- 
-test against the emelieatiou, alleging that the land has no value for 
-placer deposits, or for mineral, and that the same is agricultural in- 
character. He alleges his continuous residence upon the land since 
1853, and improvements thereon, and asks for a hearing to determine 
“1st, the character of said land; and 2nd, the rights of the petitioner 
thereto as against the Southern Pag Railroad Company.” - | 
- Your office declined to order a hearing in the matter, for the reason 
that McCharles’ affidavit was not corroborated. This defect was cured, 
however, and your office, by letter of January 9, 1888, instructed the 
local officers: to order a hearing “ to determine the present value of said _ 
lands, and whether of more value for agricultural than for mining pur- 
poses.” In said letter the atten tion of the local officers is called to your’ 
office judgment of October 24, 1871, and to the fact that the Central 
~ Pacific Railroad Company is not aavolved iL the controver SY; and 1S. 
therefore not a party in interest. 7 

A hearing was ordered by the local officers, but on the day set there- 
for, April 26, 1888, this was filed,—“ It is her aby stipulated and agreed 
by and ‘between the parties to the above entitled cause that the same 


be dismissed, on the motion of the agricultural claimatit.” | This was 


signed by the attorney for McCharles and by Roberts in per son. | 

The entry seems to have rested again until some time in June, 1889, | 
when Roberts, having submitted final proof under his applicaucn, 
applied to purchase the same, but the purchase price not having accom- 
panied his application, the local officers rejected it, and so notified him,. 


About the same time information was communicated to the local — 


officers to the effect that Roberts had not complied with a certain ‘agree- 
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i ment nade with 1 McCharles, at the. time set for. the hearing in one first 

instance, and that he declined to do so... McCharles therefore asked for 
-a@ reinstatement of his former contest, “which your office, by letter of 
“May 17, 1890, granted, and instructed the local officers to proceed with 

_ the hearing as ordered by your office letter of January 9, 1888. _ 

_ The hearing was accordingly ordered, which took. place before the 

receiver August 4, 1890. , | 

| ‘It seems that about this time Roberts: was appoin bal register of the 

| land office at Sacr amento, but he did not sit in the trial of the case. 


The testimony being completed before the receiver, he, on March — 


30, 1892, rendered his individual opinion, holding the. land to be more | 
valuable for mineral than for agricultural es and recommending 
that the contest be dismissed. 

The contestant appealed, and your office, by letter of Apel 6, 1393, 
held that under the decision in the case of Emblin v. Weed (16 L. D., 
28), it was necessary that both officers should join in the decision. At 
the same time your office vacated and set aside said judgment of the 
receiver. 

In the meantime there had been a new set of eiiters appointed, the 
record was retransmitted to them, with instructions to examine the 
‘same and make their report thereon. ‘This they did, using the former 
decision of the receiver in hec verba, with a caption thereto reciting the - 
fact of its retransmission, and adding at the conclusion thereof,—‘ A 
second examination of the evidence in this case leads us to coincide 
with the above opinion of the late pOceINen and ‘We So accordingly 
decide,” signed by the local officers. 

MeOhatles appealed, and. your office, by letter of October 7, 1893, 
affirmed the judgment below. | 

On November 6, 1893, the contestant filed a motion for review, and | 
your office, by letter of December-6, 1893, overruled the motion; where | 
upon the contestaut prosecutes this appeal, assigning numerous grounds - 
of error, both of law and fact. , 

In the recent case of Dargin et al. v. Koch (20 L. D. , 384), there was 
a former judgment declaring the land to be mineral. Subsequently 


the agricultural claimant attacked the mineral entry, alleging abandon-- 


ment and failure to do annual. assessment work, and a hearing was 
ordered “to determine the character of this land, as has been shown — 
by all the developments and work done thereon up to this date.” The 
judgment was that the land was not more valuable for mineral. This. 
judgment was sustained by the Departivent, or more accurately speak- 7 
ing, it was decided that the local office had jurisdiction to order the — 


hearing. In discussing the right to the second hearing it was said— .— | 


If subsequent development demonstrates that the mineral then found had disap- - 


peared, or the vein has been worked ont, or that it is worthless and unprofitable | | 


to work as a mining claim, and abandoned as such, it 1s not in any just sense a 


- Te- eae of the former issues. 
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In Stinchfield v. Pierce (19. L. D. 12), the first judgement found the | 
land to be agricultural. The mineral element subsequently attacked 
the entry. It was held by the Department that all testimony as ‘to the 
mineral character of the land prior to the first judgment should be 
eliminated from the record, and the mineral claimant confined to what 
has been developed since; ‘that | - 
it being the settled | policy of the government to encourage the production of the 

precious metals, I think that if it can be shown that by subsequent development 
it has been dumonatrated that the land is more valuable for its mimerals than for 
- agricultural purposes, it may be doue. But the testimony in snch a case would have | 
to be clear and unmistakable, such as to carry conviction beyond a possible doubt.. . 

It will thus be seen that under the rulings of the Department, where 
the question is as to whether the land is more valuable for agricultural 
or mineral, a former judgment is only binding up.to the rendition of | 


the final judément, and that it may be shown that subsequent exploit- 


ation has changed the character of the land. The burden of proof, 
however, rests upon the party attacking the entry, and the testimony 
_ toust be conclusive to warrant a reversal of the former judgment. 
It seems to me, however, that where the agricultural claimant is seek-. 
ing to have the former judgment reversed he should allege and prove 
abandonment or forfeiture of the mining claim; that after a final judg- 
ment declaring land to be mineral in chaeaeter the simple allegation 
that the land is as a present fact more valuable for agriculture is not 
sufficient upon whieh to order a hearin g, and again compel the mineral 
claimant. to adjudicate the question. The only specific requirement of 


_. the statute to perpetuate .a mining location is that there shall be 


expended thereon in labor and improvements one hundred dollars per 
annum (section 2324, Revised Statutes). So long as he continues to 
comply with the requirements of the Statute, after a judgment in his 
favor, he should not be harrassed by being. forced tnto a contest except 
upon substantial and meritorious grounds.’ | 
Applying these tests to the case at bar, it is alone your eae maie | 
must be affirmed. The testimony submitted by McCharles was very 
largely devoted to what transpired prior to 1871. The comparatively — 
small portion which refers to a later date shows that Roberts has done 
some work on the land in preparing it for convenient working, and has 
taken some mineral therefrom. Neither forfeiture or abandonment is. 
shown. 7 
Your office ejndgn ment is s therefore affirmed. 
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ABANDONED MILITARY RESERVATION. —ACT OF FEBRUARY 15, 1895. . 


_InstRUCTIONS, 


Secretary Smith to the Commissioner of the. General Lana. Office, June 
Oe ae “6 17, 1895. 434 i (PF. W. 0.) 


J am in receipt of your office letter of March 1 14, 1895, submitting for 3 
my consideration and approval, draft of a nO pOREE cireular. addressed. 
to registers and receivers, giving instructions under the act of Congress 
approved February 15, 1895, entitled “An act to amend and extend the © 
provisions of an act entitled ‘An act to provide for the opening of cer-- 
tain abandoned military nesoEyaa0nY) and for other purposes,’ approved 
August 23, 1894.” 

Said act provides: 


That the provisions of the act. aoa August twenty- third, eiyhteen hundred 
and ninety-four, entitled ‘‘An act to provide for the opening of certain abandoued 


military reservations, and for other purposes,” are hereby extended to all abandoned _ 


7 military reservations which were placed under the control of the Secretary of the 
, Interior under any ae in force prior to ane act of J ae fifth, eighteen hundred = 
eighty-four. | | 
The provisions of the act of August 23, , 1894, ere to are limited 
to any abandoned military reservation the area of which exceeds five — 
thousand acres theretofore placed under the control of the Secretary of 
the Interior. for disposal under the act of July 5, 1884, and your con- 
struction of the act of February 15, 1895, under ‘consideration, is that 
7 the same 1S also limited i in its operation. and applies only to the ilags of 
reservations therein referred to, the ar ea of which exceeds five thousand | | 
acres, and not’ to reservations which were placed under the control of 
7 the Secretary of the Interior under any law in force prior to the act of 
J fuly 5, 1884, irr espective of the area they contain. | 
With this construction [ agree, and the circular as: submitted ig 
approved and is herewith returned. 7 
In the letter: of transmittal you call particular attention to the Fort 
Jupiter abandoned military reservation in Florida, which was held by 
departmental decision of November 22, 1894 (19 L. D., 477), should be dis- | 
posed of in accordance with the provisions of the act of August 18, 


_ 1856, but in relation to which: you. were. verbally instructed. to. suspend a 


action looking to the disposal of the same pending the result of legisla- | 
| then pending, and in view of the act of February 15, 1895, you 
uggest that the verbal order of. suspension might be vacated and that... 


: oe office be: permitted to instruct the local officers at Gainesville, | 


Florida, to proceed with the disposal of said lands in accordance with. 
the provisions of the acts mentioned. 7 


I have therefore to direct that the verbal order be no longer regarded, _ 


7 | but that you proceed to instruct the local officers in the matter of the 
disposal of said Fort Jupiter reservation as suggested. in vor office - 
: ictter. | oe 
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ABANDONED MILITARY RESERVATION—ACT OF FEBRUARY 15, 1895. 
CIRCULAR. | 
DEPARTMENT OF THE INTERIOR, 


GENERAL LAND OFFICE, 
Washington, D. C., June 17, (1895. 


Puen AND RECEIVER, UNITED STATES LAND OFFICES. 


‘GENTLEMEN: Attached is a copy of the act of Congress. approved oe 


- February 15, 1805, entitled “An act to amend and extend the provisions 


of an act entitled: ‘An act. to provide for the. opening of certain 


abandoned military reservations, and for other purposes,’ approved | 
August twenty-third, eighteen hundred and ninety-four.” 

Tt will be observed that by the first section of the said act of Feb- | 
ruary 15, 1895, the provisions of the act of August 93, 1894, are extended 
to all abandoned inilitary reservations which were placed ‘ander control 
of the Secretary of the Interior under any law i in force prior to the act: 
of July 5, 1884. 

The provisions of the act of iengtiat 23, 1894, are limited to any 
abandoned military reservations which were prior to its passage, 
placed under control of the’ Secretary of the Interior under the act ‘ot = 
July 5, 1884, the disposal of which has not been provided for by sub- 
sequent act of Congress, where the area exceeds 5,000 acres. The 
present law makes the provisions of the act: of August 23, 1894, appli 
cable also to any such reservation, which contains an area in excess of 
5,000 acres, and which was placed under the control of the Seer Clary 


= of. the Interior under any law in force prior to July 5, 1884. 


As regards the disposal of lands in any abandoned. nilitary reserva- 
tion limited to an area which exceeds 5,000 acres, and transferred to 


the custody of the ‘Secretary of the Interior under any law in force 


prior to July 5, 1884, you will be governed by the instructions, contained 
in the circular a December 1, 1894, under the act of August 23, 1894, 
(19. L. D., 392), a copy of whink fe been sent to you. 
_ You will also observe that by the second section of the law under ; 
consideration, it is provided that the preference right of entry given | 
to actual. settlers by the terms of the act of Angust 23, 1894, shall — 
take effect and. continue for six months from the date of ‘the passage: 
of said act of February 15, 1895. 
) Very peeDeeeny oe 8 W. LAMOREUX, 
: 7 | Commissioner. 
. aencorea | . 
HOKE SMITH 

_ Seeretar; yo 
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re Act To amend and extend the provisions of an Act entitled ““An-Act to provide 
_. for the opening of certain abandoned military reservations, and for. other purposes,” — 


= | approved August twenty-third, eighteen hundred and ninety-tour. 


Be it enacted by y the Senate and House of hepr esentatives of the United | 
States of America in Congress assembled, That the provisions of the 
Act approved August twenty-third, eighteen hundred and ninety-four, 
- entitled “An Act to provide for the opening of certain abandoned mili- 
tary reservations, and for other purposes,” are hereby extended to all 


abandoned military reservations which were placed under the control _ 


of the Secretary ot the Interior under any law in force prior to the act 
; of July fifth, eighteen hundred and eighty-four. | 

Sao. 2. That the preference right of entry given to actual settlers by 
the terms of the act to which this is an amendment shall, so far as the ~ 


. lands to which the provisions of said act are extended, take effect and 
- gontinue for six months from the date of this amendatory sce 


a bproved, February 15, 1895. 


SUPERVISORY JURISDIC TION—FINAL PROOF PROCEEDINGS. 
LANGFORD ». BUTLER. 


—In-the Apacnes of an nazwa claim, and whee a showing of good faith is. eanade 
-pre-emptor may be allowed to submit new final proof, wnere the first 1 is found | 
irregular. and insufficient, and for said reasons is rejected. 


on Seoretan y 8 mith to the Commissioner of the General Land Ofee, Tine 19, 
| 1899». (dd. T: 


Since the pr Saailention of my decision of April 13, 1895, 20 L. D., 


3 _ 350, denying Sidney H. Butler’s application for a review and edi. | 


cation of my decision of January 30, 1895, id., 76, in this case, Butler | 


a has filed his own affidavit, dated May it, 1895, in which he states that — | 
since said decision “he has married and is now the head of a family; | 


and ever since the date of his said marriage he and his family have 


—. continued to reside upon and make their home on said land to.the excl. 
_ ., gion of one elsewhere, and propose to continue to do so.” 


I see no reason to modify the opinions expressed in the two decisions 
above referred to. But in consideration of the fact stated in the affi- 
davit aforesaid; and of the further fact that there does not appear to 
be any adverse claimant as to lots 6 and 7 and the NW. 4 of the SE. 4 


of Section 18, T. 30 N., BR. 20 W., Missoula land district, Montana, I 
hereby authorize your office to Se Butler’s declaratory statement 


as to the said lots 6 and 7 and the NW. 4 of the SE. 4 of Section 18, 
and permit him to offer new final proof. isto those fires eobdivisions, | 
after due publication, subject to protest and contest, as usual, and in — 


~. accordance with the opinions expressed in my two decisions aforesaid. 


My letter of May 1, 1895, instructing you to epee action in this 7 
ease until further advised, is hereby revoked. | 
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we CLASSIFICATION OF MINERAL LANDS—PROCEDURE—WITNESSES. | 
ADDITIONAL INSTRUCTIONS. | 


DEPARTMENT OF THE INTERIOR, | 
GENERAL LAND OFFICE, 

7 Washington, D. C., June 25, 1895. 

Po. the Donnie none to. Classifi y Mineral Lands, United States Land — 
Districts of Helena, Bozeman and Missoula wm Montana, and Ceeur 
@ Alene in Idaho. | : 
Sigs: I am in receipt of a letter dated May 10, , 1895, froin the Board 

of Commissioners, Missoula, Montana, Sebinieines certain questions | 

--under the Act of February 26, 1895, (Circular approved April 13, 1895), 

and for the information of the several Peat these supplemental 


. , structions are issued. 


_ The questions submitted are as follows: 

I. Shall we examine aii the lands, or only the odd sactions® : 
_ IL. Shall we make our own plats and copy the field notes, or shall 
the officers of the local land office furnish them, or will the PHUSELOE | 

Department allow us a clerk to make them? - | aa 
JIE: Who will serve our summons for witnesses and how shall the 
_ witnesses be paid?. 

IV. Shall all the examinations of witnesses be conducted at the land 
office or at such place as we shall. designate? _ 

Vv. When the testimony clearly shows the char acter of the land, shall 
we personally inspect it? | 


: _ INSTRUCTIONS. 


' I. You will examine for the purpose. of classification odd numbered 
sections within the grant, only. Attention is, however, called to Sec-: 
- tion 3 of the Act of February 26, 1895,—paragraph 1V-c of Circular 
of April 13, 1895,—which requires that the Commissioners “ shall take’ 


| _into cousideration” (for the purpose of determining the proper classifi- 


cation of the odd numbered sections) “the mineral discovered or devel- 
oped on or adjacent to such land, and the geological formation of all 


lands to be examined and classified or the lands adjacent thereto” etc. 


II, No provision is made in the Statute for the appointment of clerks 
to the various boards of commissioners. : Commissioners will therefore 
_ be expected to themselves perform the necessary clerical duties. 

It will be observed -that. the last proviso of Section 3 of the act pr O- | 
vides, “That the examination and classification of lands‘hereby author- 
ized shall be made without reference or regard to any. previous exam- 

ination or report or classification”. 

This proviso would appear to probibit your Ulaasifieation: being bed 
on any general ivformation as to the character of the lands obtained 
from an examination of the office records, except that “where mining 
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locations have been heretofore made or patents issued for mining ground 
in any section of land, this shall be taken as prima facie evidence that 
the forty-acre subdivision within which itis located is mineral land.” 
It will therefore, be necessary to procure froin the official records, data 
relative to the locus of the lands subject to classification, and to Tune 
claims of record, only. oe | 
III. You are directed to issue snbposas, in the same manner and _ 

form as are ‘issued by United States Circuit Court Commissioners. 
The fees for service of such subpoenas and for the payment of wit- 
nesses so summoned shall be the same as are allowed in proceedings © 
before the United States Circuit Court Commissioners. (Sections 829, 
| 848 and 849 of the Revised Statutes of the United States.) 


As the appropriation for payment of the Commissioners and all atlier - 


expenses is small, and as the appropriation is to be expended under the : 
order of the Secretary of the Interior, you should have his permission 


to summon witnesses. In order, therefore, that the Secretary may | 


correctly determine from time to time whether the appropriation will 
be sufficient to authorize the payment of such expenses, you will fur- 
nish this office a list of witnesses that you propose to examine, the 
distance they will be required to travel, and a statement of the proba- _ 


i De cost of witness fees, mileage and the cost of Serving summons, | 


(a) | - 7 Subpena Jor witnesses. 


Uxrrep STATES OF AMERICA . 
Land District of 88: ot ER as 

‘The President of the United States to (names of witnesses) Greeting: = 
- You are hereby commanded to be and appear, without excuse or delay, before the | 
Board of Commissioners appointed under the Act: of February 26, 1895, in and for ~ 
the said district, at on the - day of ——— 189—, then and there to testify 
in a certain examination pending before said Board of Commissioners, relative to 

_ the true character of the of Sec. fies R. Hereof fail not: 
_. In witness whereof we have hereunto set our hands at - — in said district, this - 
o ay of — 189—., a Pee 






































Commissioners, 


(b) Bach witness so summoned and in attendance before you, will be 
required to file an affidavit in the LOO EG form: 


Vee ue Or AMERICA 
: Land District of 88: 

Before me a Commissioner i clussify mineral lands under the Act of 
February 26, 1895, in and-for said district, personally comes 
duly sworn upon oath, says, that he has attended the examination in the matter of 
(here insert particulars) from —— day of 189—, to and including —— day of 
. 189-—, as a witness, and that he is entitled to fees for attendance an a mileage, 
the distance charged for being by the usual’ route traveled, as follows: 























—— days at $1.50 per day-..... eum aUns wabeewes be Spee oes ta eiee: Pao ae 
+ miles traveled at 5 cents per lie sgieracerpecnectai Pea ages 
hoy , —_~— $ fee ees 
189— 





- Subseribed and sworn. to before me this —— ‘day of 





- Commissioner. 


— who, being _ 
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The witness’ receipt signed In blank should accompany the affidavit 
of attendance. ~ 7 7 | 
(c) Service of subponas may be nee as s preseribed in rule 10 of 
practice, and proof thereof shall be une same as Rreecenew by rule 15 of 
practice—Edition of August 6, 1894.. : 
‘(d) The person serving such subpoonas shall dines affidavit in form 
as follows: ; 


Unrrep Saris oF AMERICA . 
| | Land District of $8: 

Before me 4 Commissioner to classify mineral lands noe the Act of 
February. 26, 1895, in and for said district personally comes. who, being 
duly sworn upon oath, says that upon the —— day of 189—, he served sub- 
pena upon — a witness summoned to appear before the Board of Com- . 
missioners for the said land district on the day of 189—, in the matter of — 
_ (here insert particulars) and that he is entitled to fees and aaa} the Piatenre 
charged for being by the usual route traveled, as follows: 
































Fee for service of sabpamna.:. 2.4.00 cic.d.cneaedenedes aces ecvens ~ $0. 50 
—— miles traveled at 6 cents per TB acors sou peeattees ee oso. k eee Basceee 


Subscribed and sworn to before me this —— ony of - 











¢ ommissioner. 


The party’ S receipt sieucd in blank should accompany the affidavit 
last above noted. ©. 
 (e) The affidavits and accompanying’ receipts shall be filed as pro- 
vided in paragraph XJ b. of Circular of April 13, 1895, and the accounts 
will be audited as therein provided. 

“Witnesses should not be formally summoned as s provided by See. 2 
of the Act unless such action ‘is absolutely necessary to arrive at a — 
determination as to the character of any particular tract-of land. 

You showld avoid all unnecessary expense in this. particular, and to | 
- this end should rely on voluntary services and testimony whenever 
such can be secured. | 

It is thought that you will find a sufficient number of persons inter- | 
ested in having made a correct classification of the lands involved, to 
render unnecessary the incurring of much expense in this regard. 

__ IV. Witnesses may be examined at such times and places as. you 
find most convenient and economical, in your discretion. , 

V. You will take such testimony relative to, and make such personal - 
inspection of the lands involved as ae satisly your judgment as to the 
proper classification thereof. | : | : 


Very a | , S, W. LAMorEvx, | 
| | | | | Commissioner, 
Approved: | 
Wm. A. ‘Sms, 


Act’g Secretary. 
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The provisions of section. 12, act of March ~ 


3 1891, should be: construed to mean that on 
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No rights are secured under an, filed at a 
time when the land i is covered by the record 
entry of another........ Suda ee eee 585 

To enter properly rejected, on the ground - 


. that the land is. covered by the entry of  . 


another, and pending on appeal, confers no 
right upon the applicant as against a set- 
tler, in the event that the prior entrv is 
subsequently canceled; and where the set- 
tler in such case is allowed to make entry | ne 
will not be canceled........ Suswuvios aenieee 135 
To enter land covered by the ‘entry. of an- 


- other can notbe regarded as a contest against 


BRIG ONINY ve. Geecce oe ecg tas 135 
To enter made after judgment of cancella- 
tion and within the time for appeal should 
be received, but not made of record until the 
time for appeal has expired, or the rights of. 
the entryman on appeal have been deter- 
mined. An application so received and 
pending should be placed of record, if the 
entry under attack is relinquished...... woe 147 
On denial of 2 motion for the review of a 
decision that refuses the reinstatementof an 
entry; the land involved is thereupon sub- 
ject to entry ;. and an application tendered 
therefor, prior to the receipt of notice at the... 


local office of the decision on review, must _ 
be regarded as legally made...---..--.---:- 391 


An applicant who fails to appeal from the. 


. rejection of, loses all rights; nor can the heir 
_of such applicant be beard to subsequently 


assert any claim thereunder---.-...-.-.. ae 459° 
Failure to formally appeal from the rejec- 
tion of, wil! not defeat the right of an appli-. 


cant who by his subsequent diligence se- 


cures an. examination of the record.......-. 550 — 


BT 


BI ee a "INDEX, 


a rar . Page. 
Desert LAnp. tf 
. Declaration, and affidavits therewith, 
made outside of the county in which the - 
land is situated, are. invalid ee can not be 

BUCH WLCUs 4 racotg eta he esa oto aweanies 482 


HOMESTEAD. 


The act of August 4, 1894, Walidates en-.. | 


tries based upon preliminary affidavits 
executed before United States court commis- 
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_ the entry is found regular and legal in all 


respects --.....: but Se beseeseatnntastiesscan B46 
. The confirmatory provisions: ‘of said sec- 

tion were not intended to disturb vested 

interests sequined Pa to ane passage of 


MAIC BOs Gib etewdede be sew utes jasde ead - 488 


A mortgagee is not entitled to invoke the 


confirmatory ° provisions: of: eae section — 


ANDEX. - 


Page, 


e hee at the data: of the ee ee the 


; records disclose the fact that the entryman 
_ had disposed of the land prior to the sub- 
mission of final proof and payment.of the 


: purchase price...-..2.,..0-5i cee eeeeeeeeee ee 408 i 


An entry may.be confirmed under the 


body of said section as to a specific sub- ° : 


division held by a transferee, and-under the 
_ proviso as to the remainder of the land, if no 
‘ action :adverse to. the: entry has been taken 


within the period. fixed by. the statute. --ewe ALL | 


An entry erroneously. canceled, prior to 


said act without. opportunity of defense _ 


given to. the entryman, or the bona fide in- - 

- eumbraneers,. must be regarded, so.far as | 

_ the incumbrancers are concerned, as an ex- 
_ isting entry, and. therefore. within the con- 
. firmatory provisions of said section........ 558 

_ Where an entry has been canceled without o 

_ ue notice thereof ‘to the entryman or his 


rs transferee, and the land covered thereby 
entered by another’ prior ‘to the act of March 


. 8, 1891, and said transferee invokes the con- 
firmatory. provisions of: section 7 thereof, the - 
claim of the intervening entryman is sub- _ 
“ject only:to the right of said transferee to — 
' ‘show that the entry under which he. claims : 
Was: improperly canceléd....... nehwes cetean ake 
The fact that-an Osage entryman had pre- » 


viously’ made a pre-emption filing does not - 
defeat confirmation under said section...... 411 


The provisions of said section are appli- 
‘cable to an Osage entry where the land is 
‘sold after the submission of proof and pay- 


ment of the first installment........-.....-- 411 


An entry is not confirmed under the pro- 
“ ¥iso where a right to the tract under a Con- | 
gressional grant is asserted at the date of — 
said eniry. and.remains unadjudicated with- 


out laches, on the pare of the grantee....- se 259 » | 


Contest. = 
 . See Contestant. 


GENERALLY. 
An affidavit of, based upon information: 


~~ and belief, and corroborated by statements 


showing no specific knowledge of the facts 
alleged; may be properly regarded as not: — 
affording a basis for a hearing-..-.......+.- 1 
An application for the right of, sent os i 
mail to the local office during a vacancy in ~ 
the office of the register, and there remain- 
ing - unacted. ‘upon. during said vacancy, is - 


7 properly held subject to a similar applica- —_ 


tion. presented by another party on the 


7 openite of the office to business.........-.- 276 


‘ Irregular action of the local office in | 
ordering a hearing should not be permitted 
to.defeat the right of a settler to show the: 


_ facts with respect to his settlement claim... 317 | 


-. ‘The. local officers may require the contest- 
- ant to pay the costs, or deposit 2 sum to | 
cover the same, and dismiss the, upon re-. . 


é fusal to make such payment.or deposit..... 275.) : 
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‘Page. 
Dismissed ‘for - want of due service of. 
notice on the defendant is no bar to.a second | 
suit. by the same party against the entry in 


os question on the same etuunde as set sorta in- | 


CHG TAU ase cee sae cyent Mma ees diac soe eeeeas 271 
- The enforcement. of pontreobs, etnecn es 
claimants for public land is not. properly. 


, within the scope of a, before the Land De- Z 
partment 2255 ceceeceaeeb sea senclectecantecs 18 


The Land Department has no »j orisdiction . 
over disputes between settlers as to the 
ownership of improvements. Hina atese vous oan: 

A. relinquishment filed during the pen- 


dency of a, leaves the land open to entry. -* 
subject to the right.of the successful con- | 


testant; other contests necessarily abate... 3 


Desert LAND. 


_ The suspension of an entry flaps not pre- 


- elude, where the order has heen vacated, and » 


the entry has run the statutory period, ex- ° 
clusive of the period of suspension......-. 324 
In case of a, against an entry made under - 
the act of 1877, where election to proceed 
under the act of 1891 is pleaded by way of 


: special defense, it is incumbent upon the 


defendant to establish the facts necessary _ 
to sustain the lee a oe arate ese 218 © 


| HOMESTEAD. 


After the expiration of ‘five years ‘from 
the date of a homestead entry it is not suffi- | _ 
cient, in alleging abandonment against the 
the same, to follow words of the statute, . 


‘but it sbould be clearly alleged that the 
= entryman did not earn his claim by. compli-. 
. ance with law prior to the expiration of said 


‘The failure of a homesteader to make a 
living on his land is not necessarily any evi- : 
dence of his lack of good faith......... toon BID 

An allegation to the effect that the evi- | 


dence on which a leave of absence was 
obtained is false and fraudulent, must ‘be 


affirmatively established to warrant. favor- 
able action thereon........--.-.-----2-..+-- 319° 
Will lie against a-soldier’s additional entry 3 
on the charge that it was. made under an 
agreement to sell the Pad on the issuance | 
of certificate ........6....52222-: sloclates eens O40 


‘PRE-EMPTION. 
Itis not the general Silee of the Dad 


-« Department ‘to permit, against filings, yet 

' judgment on the merits may be given where. 

the defendant has made default and the evi- 
. dence justifies cancellation... ii teerewae oe OO 


TIMBER CULTURE. . 
‘ An affidavit of, is insufficient if it does - 


. not set forth the continuance of the alleged ee: 
"detault sisc..duee culo see Gate’ ee us DIR a 


c oS eat. 


See Contest. 
A. protest filed by a thira 1 party ce 
the pendency of a contest, setting up his 


| os ' 


INDEX. 
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own claims to. the ‘tract, and protesting where the entry.is made prior to said act,’ 
against the recognition of any claims save. ~ but not perfected till ther eafter’. oe digesta 406 , 


his own in the event of: the cancellation of 
the subsisting entry, does not confer upon. 
* said party the status of a, nor any right as- 
_ against one claiming under a supseduenh 
relinguishment. .....-.-----++-++--c2-- ee eee 147 
- One who appears at the time fixed for the 
submission of pre-emption finul proof and - 
files a definite charge, in due form, against 
the alleved right of entry on the part of the 
pre-emptor, pays the costs of the proceed- 
ings, and secures a favorable judgment is 
entitled to the status of a successful con- 
testant under the act of May 14, 1880........ 325 
That a party styles his adverse proceed- 
_ ing against a-homestead at the time of final 
proof a “protest” will not defeat his right 
as a, where he files at such time a corrobo- 
rated charge, pays the costs, and claims a_ 
_ preferred right; nor can the entryman in 
such case defeat said proceedings by. the 


withdrawal of his final DPIGOL ewes dcocw aces 342 


*W here the, pays the costs of the proceed-. 
ings, as provided in rule 54of practice, he » 
acquires a preference right of entry; but — 
_ in asuit wherein the costs are apportioned | 
under rule 55, the contestant has only the 
right of entry in.common with others...... 153 

Where the, waives the preferred right: 
‘and declines to pay the costs the case should 
proceed as though pegu under rule 55 of | 


 DYBCUIOS 2 cciiee eee cee esses boven esate dees . 197 


The ght ofa subesssful, should hold the _ 
land in reservation during the period ac- 
corded by statute for its exercise....... w+. 233 
_ The standing of one who files a soldier’s 

declaratory statement for a tract covered by 
the prior settlement right of another that is 


. subsequently asserted in the form of an 


- entry will not defeat the preferred. right of | 
a, who successfully attacks said entry..... 334 
- The preferred right of a successful, will 
not be defeated by an intervening entry 
- allowed without notice to said contestant of © 


- his right of entry......0:----.----2. ence 397 


' The right of a second, abates on the filing 
of a relinquishment in the pending suit..... 3 


Declaratory Statement. 
' . See Homestead, Sub-title So babar: 


bBeed. 


See Homestead.’ 


Desert Land. 
See Entry. 

An entry will not be salowed of land 
chiefly valuable for the saline deposits 
thereon, and practically not susceptible of 
; reclamation on account of its saline char- - 


Selection if by the States ; ‘Tegulations 


> of November 22) 1894....-.----cee0neeceeeee 440 


_ Under the act of 1891 the price of, is fixed. 
at one dollat and twenty- five cents } per acre, . ; 


Deserted Wife. 


See Homestead. 


District of Columbia. 
Regulations of March 31, 1894, with respect 
to disposal of lands in, amended May 9, 


Donation Claim. 
Circular of April 8, 1895, under the act of 
July 26, 1894..... ihctneadeeee tees ease ese 290 
Entry. 
GENERALLY. 
- During the period accorded a’ successful © 
> contestant for the exercise of his preferred 
right of, the land subject thereto should be 
reserved from all other appropriation...... 233 
Ofland included within an executive order 
- directing a survey for the purpose of estab- 
lishing an Indian reservation may stand, - 
where the subsequent order creating said 
reservation omits the land so entered...... 414 
Erroneously allowed while the land was 
suspended from entry may be allowed ‘to © 
_stand on ‘the restoration of the land, and 
the absence of any intervening claim...... 12 
The rule now followed, with respect to the. 
nou- contiguity of tracts lying on both sides: 
of a meandered slough, will not be applied. . 
to a tract surveyed and entered under a prac- 
tice that authorized a sub-division of such 


‘description and the entry thereof .-...... 2. 2800 


_ The right of amendment can not be recog- 
nized on behalf of one who makes an entry, 
and takes less than he might have taken, 
had heinformed himself. of the status of the 


~ records‘of the local office... .. Pedde geass 186 


An application to amend, should not be 
allowed without a hearing, where the entry 
as amended conflicts with the intervening . 
entry of another........,---------+--- ee 41: 
The right of a party to change so as to 
embrace other lands, on the ground that his 
entry, through an erroneous survey, does 
not cover the land intended to be taken, can - 
not be recognized, where the entry was made .. 
with knowledge of the facts, carried to pat- 
ent, and adverse rights have intervened 
that, by the record, are not in conflict with 
SAIC GNU a2 saccesaws Sabha sees Guedes « 124 
An entryman who fails to appeal from a 
decision of cancellation and permits said 
decision to become final, is not entitled to re- 
instatement, in the presence of an interven- 
ing adverse right, even though the original © 
judgment of cancellation was erroneous.-. 363 - 
Where a homesteader dies, andhiswidow — 
‘fails to submit flnal proof within the lifeof 
the entry, abandons the land, and another. 
settles thereon, there are no rights left'to . 
descend to the children (on the subsequent 


. i the syllabus of this case for “55 read 54, and for’ “54” read 555, and in lines Bs and 18 « om 
page 154 of the. decision make the same substitution. 


INDEX. 
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‘death of the ainthewy: that warrant rein- 


.. statement ..-------....: lo rd og te tf 141. 


Can not be reinstated for tlie . benefit of 
transferees on the ground of its cancellation: 
without notice to said. parties, where it 
appears that they were not entitled to notice 
-. and the. adverse right of: amOoner has inter- 


. “Where 2 settler aaiilise to enter land in 
two districts, and files simultaneously in 

' each district an application for the specific | 
‘sub-division lying within said district, and - 
one of said applications is allowed, and the ‘- 

. other rejected on account of the suspension. 
‘of the township, the rejected application 
may be revived and allowed as of its original 
date, on the removal of the’ Di aaa once 412 


- DESERT LAND. 

The provisions of the act of iMaxelr 3, 1901, . 
fixing the price of all desert lands at oné 
dollar and twenty-five cents per acre, are 
applicable to a desert ontry made prior to 

_ the passage of said act, but not Penn 
until thereafter......-- Mkeees Seaweed 406 
The word. ‘‘enter’’ as used in section 8, of 
the amendatory act of March 3, 1891, does 
not mean final entry, but should. be eon- 


- . strued as applied to the original entry... --. - 67 


Under the provisions of the act of 1891 the 
- assignee of a desert entryman need not show 
on final proof that he is a resident citizen 
of the State or Territory in which tho land . 
is situated. It is sufficient in such case for _ 
the assignee to show that he is a citizen of | 
the United States........- fhaeoe deena waste 67 
_ A claimant who has made entry ‘under : 


' the act of March 3, 1877, at any time during 


' the life of his entry, and after the passage - 
‘of the-amendatory act of 1891, may elect to. 
to proceed under the latter act....-..--...- 218 


. The failure of an entryman to file a map 
showing the plan of contemplated irriga- 
tion, as required by section four of the act 

of 1891, may be cured, in the absence of any 
adverse claim, by subsequent compliance _ 
-with law, and furnishing a map on final 
proof showing the character and extent of 
thé IMProveMenis~.... 66. nccenns savsccveccvee él 
_. ‘The departmental rule that eesindes from... 
. the period allowed for the reclamation of 
land within a,.such time as said entry may 

be suspended is within the scope of admin- 

_ istrative authority, and not asOlAaNe of the — 
' desert land law...---..---.....- PE eee ~.. 548 

A suspended entry does not run during ~ 

the period of suspension, but it does run 


_ from its date to suspension, and then again, 


as if without interruption, from the date 

. of the order revoking the suspension to the : 

expiration. of the term..----.------2.2.20-- 324 
When the proof submitted shows recla- 

piation as to a part of the land entered, and .. 

_ failure to effect proper irrigation of the 

remainder, the entry may be approved as > 


which to file exceptions. 


_ of any adverse claim, by the subsequent | 





Page. 
to the tracts reclaimed, and canceled as to 


the remain MBP cat woe ie ies tea 449 


Proof of reclamation must show that the. - 
claimant is in possession of a permanent. - 


water supply puTnCleny, to effect reclama- 


MOMs ncevdntbsncenes Sint weeeteed nes ev enesics 449 
~The desert land law does not authorize . 
taking annual proof before a notary public. 111 | 

Orders of the General Land Office with 
respect to annual proof will be treated ag.” 


interlocutory, from which no appeal will be 


BLOWER 6 oot a oy et Mah ic 111 
The annual proof. showing the expendi- ' 


_ ture of the requisite amount, if filed, pre-_ 
serves intact the entry during the three 


years, or prior to offering final proof. In © 
ex parte cases the entryman’s right to the. 


land will not be passed urea anal the sub- 7 
mission of final proof..-..-...222222...2... 111 


~ The local officers should not reject annual 
proof. If said proof is found insufficient 
they. should inform the entryman that ad- . 
verse action thereon will be recommended, 
and that he will be allowed thirty days in | 
The proof, rec- . | 
ommendation, and exceptions should be 
transmitted to the General Land Office for 


consideration... ....---c00ececcceecleceeese 111 


The provision in section’ 7 of the act of 


_ 1891, authorizing calls for additional proofs . 
has reforence to entries made prior to the 
-passage of said act in which the entryman 


has elected to perfect his ey nuder said . 

AM ye aiuiciSia es angina hope bak enka Bie wed 101 
The cost of fencing may be properly - 

shown as an expenditure authorized under - 


~ section 5 of the act of March 3, re Gi, 81 


HOMESTEAD, 
. Circular of March 23, 1895, with respect _ 


+0 second, under the act of December 29, 


i ESS ee Shine eeanee sini dee eodeawenceeas 4320 
Under the provisions of the act of Decem- — 

ber 29, 1894, amending section 3, act of March 

2, 1889, the right. to make a second, may be 


- recognized when the first is relinquished on 


aceount of the arid and unproductive char- 


-acter of the land..... St iwnt hentvewesteees GUS. 


_ Allowed on papers executed prior to the 


- time when the lana is open to entry may be. 
amended by supplying a proper affidavit, 


or the defect treated as cured, in the absence - 


allowance of a commuted cash entry thereof 


_ for townsite purposes,and paymentthereon. 13 


Where a settler on unsurveyed land dies © 
prior to the. survey thereof, and an entry is 


. made for the heirs, it should be made for the 


benefit of ‘the heirs or devisee” of the © 


. deceased settler...........-.--------- Se ice 533 : 


TIMBER CULTURE. — : 
Is limited to one-fourth of the land em- 
braced in the section, except wheye such 
entry is of a technical quarter atten, .-. B87 
Anentryman who, through a mistake in 
measurement, fails to plant and cultivate 


580 


Page. 


the requisite acreag ge, . may be permitted: to 
. perfect title for the amount of land earned 


“by his compliance with law, and relinquish - 


tbe: TOMAING CPi 2s. ene eestor Hee ca ee 


84 | 


The heir of a timber-culture entryman, 


' who in his lifetime had fully complied with 
the law, may perfect, notwithstanding he 


: Mmay have formed an intention to sell the — 


land as soon as. the patent therefor is 
ODUAINGU 6 oto tee eke Cewek vee ecceen 
_The right to commute may be recognized 


214 


--on behalf of the heirs wbere the entryman . 
during -his lifetime has. substantially com- © 


plied with the law for the requisite period. . 


Equitable Action. 
The board of equitable adjudication has 


236 


-- no authority. to waive a statutory require: . - 


Evidence. 
‘Where, in proceedings under rule 35 of 


practice, one of the parties is in default, and . 
the conunissioner subsequently declines to 


~ receive the testimony on behalf of said party, 


. the local office may, on proper showing, at 


the final hearing, allow said party an oppor-. 

tunity to submit lis testimony, and continue | 
‘the case for such purpose:.-22...---..-+-+- 

In case of an order for a rehearing under 


tule 35 it is not error forthe local office to 
‘designate an officer before whom the testi- 
_- tnony shall’be taken different from that one 
- uamed in the original notice...-.-..-2--.--- 


18 


Tn an action against the heirs of a deceased — 


entryman admissions 
” against his interest may not be proven by 
'. the testimony alone of the opposite party... 


_of the General Land Office may properly” 
direct the submission of the joetimony 


taken. at the. former hearing: tense SSE bea dk scue 


Fees. . 
See Practice, Su b-title Coste. 


‘Filing. 
See Homestead, Sub -title Soldiers. 


Final Proof. . 
See Timber and Stone Act. 
Extension of time for, on account of for- 


est fires, circular of February 2, 1895-...... 


Ready made, submitted before the. attest- 
ing officer without proper cross-examina- 
tion should not be accepted-...........--.- 


of the decedent. 


“213 | 
-In ordering a rebearing the Commissioner 


6 


Cireular of April 12, 1895, issued under’ 
the. act of March 2, 1895, authorizing the 


appointment of commissioners to take... -- 
In contputing the time within which pre- 


2 e emp tion, should be made the period elapsing. 


between the rej jection of the settler's filing, — 


and the notice of its final allowance should - 
be deducted ta oaclavialnts heatus usele, Slate eleay eae 


Where a withdrawal of lands for the bene- : 


fit of a grant is of record, the grantee should 


; be specially cited. nen nioof is tendered 
| under.an adverse settlement G1OAM wo. cc cwnie'e 
There is no law or rule of the. Depart- 
ment that warrants the local officers in 
extending the time for taking, beyond teu . 


98 
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days from the time set therefor in the . 


ad vertiseniGntsccit sv eco ecet ee asedlaus 


In the absence of an.adverse claim, and 


- where a showing of good faith is made, a - 
. pre-emptor may be allowed to submit new, 


where the first is found irregular and insuf- : 


ficient, and for said reasons is rejected....- 


Forest Fires. 


Circular of February 2, 1895.. cen ioaweee es 


| Borest Lands. | 


. See Reservation. 


See Pr actice. . 


Homestead. | uae |S 
“See Application, : Ents ¥, Indian Lands, 


Oklahoma, Lands. 


= GENERALLY. | : 7 
-. Procedure in case of. faveat fires, ander ‘act 


of J anuary 19,. 1895; circular of ‘February 3 ; 
93 


Entry should be in name of heirs or 


. devisee”’ where.a settler onunsurveyedland | 
‘dies prior to: SUIVEY --.22- cases -eeee ee cee ees 
__ . The provision in section 2292, R. 8., that i in 
_ case of the death of both father and‘mother 


533 


leaving an ‘infant child or children the right | 


and fee “shall inure to the benefit of such 
“infant child: or. children,” contemplates the 


immediate. investiture of said “right and 


ee 


the fact of minority ..--..------ eee--+---+2: 


A married woman who applies for a di- 


fee" on the death of the last’ surviving par- 
ent; and that such children are entitled to 
_ patent on showing compliance with law on 
__ the part’of the entryman up to the time of. 
his decease, the death of both parents, and — 


109 - 


vorce, on the conviction of her husband of Ss 


a felony, is not entitled to plead the status 
of a deserted. wife on account of. her hus- 


band's absence in confinement, 2s against a 


prior intervening contestant who attacks 
the homestead entry of her husband....... 

A single woman who makes a homestead 
eutry. and then marries, loses no rights un- 
der the homestead law by her marriage.... 


245 


185 


It. appearing by official certificate that .- 
the applicant has by judicial proceedings ~ 


adopted a child; 1nd so become the head of. 

a family, and thus qualified to make entry, | 

| the Department will not question the valid- — 
ity of said proceedings. ..------:+---.---++- i 


' Where a homesteader immediately: prior. 


~ to his death conveys his interest.in a home- 


stead to his wife, as his widow, for the pur- — 


-. pose of avoiding the expense that would 
| . attend the settlement of his estate, the in- | 
| strument, though in form a deed, must be 
regarded as ‘testamentary in character... iat i . 


4 INDEX.. 


so Page. 
‘ A-townsite claim set up to defeats, will 
not be held sufficient to. reserve the land 
from appropriation under the homestead 
law, when, in fact, the land was not. occu-. 
pied for townsite purposes at the inception 
of the homestead right, and has not been so 


occupied at any time subsequent thereto... 367 | 


The oceupancy of a. small portion of a. 
-sub-division,.under the form of a Mexican 
village settlement, will not except the tract 
_ trom entry, if the land so occupied is not 
', used for purposes of.trade and business, and 
no claim thereto is asserted under the town- 
"WIDOW oak ee een centaur ee -.. B46 

The agreement of a homesteadez to pro- 
tect. Mexican village settlers in their occu- 
pancy does not render the entry speculative, 


_ nor bring it within the intent of the statute -_ 


which provides that entry shall not be made 
for the benefit of another, where it is appar-. 


ent that said: occupancy is not at the in- 


stance of the entryman. Beye elated aces 346 


_ ACT OF JUNE 15, 1880. 

The term ‘‘homestear laws,” as used in 
the proviso to’ section 2 of said: act is — 

employed in a generic sense, and will 

_ include and protect an cuteryening desert, 
Aa: CMIPY seco chad eee eee Asp cta atin eae 628 


- ADDITIONAL, | ' 
The right to make an entry under the act 

_ of March 3, 1879, extends only to settlers‘on 
public ‘ands within. railroad limits who, 
under existing laws, were restricted to an” 


entry of eighty aeres::..<2: 23-2252, <2 2.280 - 55 


In determining the- acreage that may. be 
‘taken as an’ additional -homestead entry 
under the act’ ot March 2, 1889, the rule of 
approximation i is properly applicable...-.-.- 448 
An entry under section 5, act of March. | 


“> 2, 1889, should not be allowed where the - 


applicant is not at such time occupying the 
‘land covered hy his original entry...-..-.- 55 
. An entry undér section 6,act-of March 2, . 
1889, is limited in acreage to an amount 
which ‘added to the quantity previously . 


“4s, entered shall not exceed one hundred and 


| Wixby Bates teehee eked Settina 360 
An additional entry, under section 6, act 
. of March 2, 1889, cau not be maintained with- 


out nesvience-on the laud covered thereby. .- 246 


‘COMMUTED. 

The board of equitable adjudiéation can 
- not waive the requirement of the statute 
that permits the commutation of a, only 
after fourteen mouths’ residence and culti- 
vation front: date. of entry, and..confirm an - 
entry alowed in contravention of ‘said. 


requirément......... wanna eee ee ead tenean'es 861 | 


SOLDIERS. . 
The law authorizing the filing of agoldier’s _ | 
_ deelaratory statement does not warrant the 
_ rejection of a filing on the ground that it 
~ was. received through the mails.........--. 459 
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. Page... ~ 
The. Sigudine of one who files a declara- 


tory statement for a. tract covered by the 
' prior. settlement right of another, that is: 
subsequently asserted in the form of an 


entry, will not defeat the preferred right of 
a contestant who successfully attacks said 


SoLpIEr’: S ADDITIONAL. 
An entry made under acontract to sell the 


‘Jand. on the issuance of final certificate -. 
should be canceled as epsoueve and ca tae. 
ulent ........ ace een tien ce Gece bee eee . 516 


An entry made undera certificate: of right. 
and power of attorney after due notice of / 


the illegality of the certificate, and fraudu- 
‘lent. character of said power, and. subse- 


quent to the exercise of the soldier’s. right: 


_ in person, is invalid, and must be canceled... 91 


The acts of March 3, 1893, and August 18, . 
1894,do not contemplate the perfection of .-.. 


_ an entry,made in person by the soldierand es, 
w ithout a certificate of right....-- oenain aD 616 


The act of March 3, 1893, authorizing a 
purchaser under a soldier’s ¢ertificate of 
right to perfect title where said certificate is 
found invalid; is not applicable to.a-case. , 
wherein the certificate is held under a fraud- 


ulent. power of attorney, and where an 


adverse claim thereto is asserted, and exer- 


‘ cised, by the soldier in person prior to the 
location under: said certificate... won cccwueie 419. 


~The remédial provisions of the act of 
August 18, 1894,do not extend to an entry 


_ secured in fraud of the soldier’s right...2.. 419 


“The act of August. 18, 1894, validating © 


- entries, made under certificates of right, 


does not defeat the right of a succesful con- 


- testant under a decision that has become. . 


final prior to the passage of said act....... m=. Sos" 
The act of August 18, 1894, does not. pro- . 


~ tect the purchaser of a. soldier's ‘additional 


certificate of right, where said right of ‘the 
soldier has been satisfied by the. prior issu- 


- ance of a certificate. ....-...+------- jets eli SOT: 


Indem mity. 


mee Railroad Grant, Schoot Land. 


iniproveme nts. 


See Settlement. 


Indian HWomeste ad. 


_ See Ratiread Lands. 
Prior to the act. of March 3, 1875, there 
was no law authorizing settlement or con-: 


_ ferring the right of entry under the public . 


land laws upon Indians, as stich, who mee 


7 severed their tribal relatious eotaccncnswetee G01 - 


7 Indian L ands. 


See Oklahoma Lands. 
Iéxtension of time for payment under en- 


‘tries of; instructions of April 16, 1895, under 


suns act of March 2 » B95. eee eee eee ee ees 432, o 


- Page. 


Instructions of May 17, 1895, aad procla: 
mation, opening Yankton, to settlement un-. 
der section 12, act of August 15, 1894 ......- 
Instructions of May18, 1895, opening the — 
Kickapoo under the act of March 2 2, 1895... 470 

‘Instructions of May 20, 1895, opening Si-. 
: letz under the act of August 15, 1894..... ss 
The right of an Indian under section 13, . - 
act of March 2, 1889, to take as his allotment 
thé lands upon which he is residing at. the 
time said-act becomes effective, if asserted 
_in accordance therewith, cuts off F all inter- 
oy ening adverse claims.....-.-...2.-...--. wee 
The acceptance of. an allotment under 
section 4, act of February 8, 1887, of land 
outside of a reservation, precludes the rec- 
ognition of a further allotment right within 
_ the reservation under the later act of March 
- 3, 1891, and where such right has been rec- 
ognized the-allottee will be required to erent 
as between the two allotments...,..... -.t. 46 
The right to receive an allotment uuder 
‘the act of February 8, 1887, as defined in 
the departmental regulations authorized by 
section 3 thereof, requires the applicant to 
be a recognized member of an Indian tribe, 
or that the father or mother of the appli-. 
cant should have been:so recognized. -...... 
An application to relinquish an allotment 
and make homestead entry of other land, on 
the ground thatthe applicant is not entitled 
to an allotment, will not be allowed where 
the application suggests an attempted sale 
of the tract allotted, and diligence in the mat- 
ter of correcting the alleged mistake does 
NOU MDDPCOM caves clan aenoses A dienes eed ces aa 19 
Under the act of February 8, 1887, the . 
Secretary may confirm the occupancy of, for 
religious or educational work among the . 
' Indians, if such action is for the welfare of 
the Indians and the lands are of a class sub- 
ject to allotment. If such occupancy sub- 
sequently appears to not be to the interest. 
of the Indians, the Secretary may direct its 
* @ISCONMMUANCGss i454 ce yodud sews tienes. card OD. 
The price of ail lands formerly embraced 
within the Crow Indian Reservation, to 
which title was secured by the Government | 
under the agreement of December 8, 1890, is °° 
fixed at one dollar and fifty cents per acre... 
The last proviso in section 34 of the act of 


167 


| - March 3, 1891, respecting the disposition 


- of the Crow Indian, contemplates the con- 
firmation of settlement claims otherwise 
invalid, but is not intended to excuse such | 
settlers” from the. Deere required of 
others.-.-:. ee EE ee eee eee ree ie 
The alounient 6 of Puyallup Tanda, and the 
Sn vestiture of: the Indians with the rights: of | 
citizenship, do not. remove said lands from 
_ >the control of the President, and it there- 
-fore follows that in ascertaining who are 
the -heirs - of deceased Puyallup allottees 
the President may prescribe rules tor the 
' descent: of-said lands, and direct that the | 


399. 


.dence on the land. -:.- Miacpeare tulataratsoaekuleae a utara 


. PUSH OUS PION aateces Jeey Beads cere ebe eee ees 


is no existing law Rutnor aie: pubsedinent 
_ private entry thereof...-.-- eee er pee ee 


"scrip location thereof. .....-..-6-..+++.+0+- 


| — | 


Big, 


7 order prvi ies the: laws of the State. — 


shall be applicable to said lands; but under » . 


' said rules the rights of white nen, riot mem- 


bers of the tribe, who have married Puyal- 
lup women, can not be considered...-....-- 


157 
A reservation of a tract, for the benefit of 


an individual, provided tor in a treaty that - 
_ extinguishes the Indian title to certain © 


tribal lands, of which said tract. is a part, 
vests a title in such reservee which he may 


_ convey; and the transferee in such case is | 
entitled to a patent..-....2-.....--2 ee ween 


The-fourth article of the agreement made 
with the Spokane Indians March .15, 1887, 
does not relieve said Indians-from any. 
requirement of the act of July 4, 1884, in 
the matter of. final proof except as to1 resi- 


The act of March 3, 1891, and the procla- 
mation of the President issued thereunder, 
opening to. settlement. the Sisseton and. 
Wahpeton lands, contain no provision dis- 
qualifying persons who enter upon. said 
lands prior to the time fixed therefor from 
subsequently entering any of said lands... 53 


UMATILLA. 
The right to make an additional entry con- 


ferred by section 2, aet of March 3, 1885, 


upon persors whose claims were made frac- 
tional by the boundary line of said reser- 
vation crossing the same, may be exercised 
by the widow of a deceased homesteader. ..° 428 
The use of land for grazing purposes is - 


sufficient compliance with the law as to cul- 


tivation, if the land is better suited to such 

use than to raising crops...... Saaithauanean 362 
Under a purcbase of untimbered land, - 

where the payments are made in time, but 


' the proof with respect to residence and cul- . 
tivation is unsatisfactory, the entry is not 


defeated thereby, but should be suspended 
until such time as the purehaser may fur 


nuareuctions and Cireulars. 


See Tables of, page xvii. 


Island. Y 


See Isolated. Tr ack. 


isolated Tract. 


Tf a forty acre tract of land remains with-_ 
out a claimant and the contiguous tracts are ~ 
all patented, sucb a tract may beregarded =~ 
as. ‘isolated or diseonnected,” and may, in. — 
the discretion of the. Commissioner, be sold 
at publiGsale 25.2 scsersssaseteracseeer aus} 119 

If at the public offering of, there are Oo 
bids ther efor, and it is not then sold,. there . 


An order directing the public salc of land 
ag, precludes tbe allowance of a Palatka 


508 


: INDEX. 


“it | | Page. 
The acreage. tbat may be purchased, by . 

' any one person, at a public sale of, is not 

. limited in amount by tbe provisions of the - 
 .acts of August 30,1890, and March 3, 1891. 255 
- Circular of April 11, 1895, under the 
amendatory act of February 26, 1895..-....- 305 

_. An-order directing the sale of an island 

as an, after the survey thereof, excludes the . 

and from appropriation nader the home- 

stead law by the applicant obtaining said. 


order, or any other person.----..-------:--- ~ 407. 


J udgment. — 

See Cancellation. 

Of the Department will not be revoked, or 
otherwise distnrbed, on the sole ground that 
the party in whose favor it is rendered re- 
‘fuses to avail himself of its terms-.-..- “eae 104 


Jurisdiction. 

‘Lhe supervisory. authority of the Secre- 
tary of the Interior may be invoked to pre- | 
vent a wrong or fraud, but not.to relieve 7 
parties from the consequences of their own 
negligence ACI coe oyah ON ie Recetas | 87 
_ The failnre of a party to appeal from 2. 
decision of the General Land Office will not — 
defeat the right and authority of the Secre- - 


_ tary of the Interior, acting in his super- | __ 


_ visory capacity, to consider the matters i in- - 
 Wolved in said case....-- 2222-22-22 ees eee eee 127 
Of the General Land Office and Depart- 
ment. not affected by the failure of the re- 
ceiver to join in the report and opinion of a_ 


case tried before the local office......------ 387 


~ The General Land .Office-has no, to enter- . 
tain a motion for the review of a decision 
that has become final for want of appeal..- 490 
” Of the Department to test the validity of 

an entry in a direct procecding is not de- 
feated by its failure to ascertain the char- 
acter of said entry in acollateral Al proceeding. 516 


- Lake. 
See Survey. 
Land Department. 
See Jurisdiction. 
Failure of receiver to join in the Senet of | 
.a,case tried before the local office, does not 
affect the jurisdiction of the Commissioner 


or Secretary......------ out gute eneeieeee 387 


Itis not essential to the appointment of 
a. deputy rineral surveyor that he should 
he aresident of the land districtfor which he 
is commissioned; nor is there any statutory 
reason why such officer should not hold at 
the same time commissions in more than 


one State or land district.......-:------.-.- 163° 


The action of a surveyor-general in sus- 
pending a deputy mineral surveyor is sub- - 
ject to the supervisory authority of the 

Commissioner of the General Land Office, 
with the right.of appeal to the Secretary. 


of the Interior. ....-:----.---2+-2-secce eens 283 F 


Marriage. — 
’ See Homestead; Pimber ia Stone Act. 


Mineral ‘Land: a 


“583. 
Page. 


Classification of; instructions of. ‘April ¢ 
13, 1895, under the actof February 26,1895. 350 — 

Classification of; instructions of June 6, 
1895, with respect to weekly report of gerv-— 
ice by commissioners....---------+-+------ 522° 

Classification c of; instructions of Ju une 20, 


fe)! eee : : te gi Sic gsi a mina are eiel ite etene aiela , 561 


eas ig not such-a mineral as will ex: 


cept the land containing the same from 


settlement and entry as agricultural land, 


_ or warrant the allowance a a manera pouty 


PHORBOL he we oy se ee ewet aeods deck caae ete 500 
‘Pending protest. proceedings, in which a . 


‘general charge is made that certain lands 
claimed under a railroad grant’ are in fact. 


mineral, will not defeat the right of a min- 


-. eral claimant, who sets up a spccifie claim, 


to be subsequently heard on a similar alle- 
gation in the event that the first proceed- 


ings fail.....-- eebiuscaskomed as eeere ennui: 26 


On a hearing to show the alleged agricul- 


‘tural character of a tract held as 2 mining 
‘claim, and that has once been adjudged 


mineral, the agricultural] claimant should be 


required to prove the sbandooment or for- 


feiture of the mining claim..-.--.----.---. 564 
A final decision in which a tract is held 


-to be, is only conclusive up to the period . 


covered by the inquiry, and will not pre- © 
clude a subsequent investigation as to the 
character of said tract on allegation that 
the mining claims thereon have been aban- | 


-doned, and that the land as a a present fact 


iS AOTIOUILULAN sudo cages eunreet seeweue cnenece B84 .. 
The location of a mining ‘claim’ in con- 
formity with the law,on land returned as. 
agricultural, raises a presumption that the 
land is mineral in character,'and the bur- 
den of proof is thereafter with anyone . 


_ alleging the agricultural character of the. 
. land -s.cc026 towwtaeureweuiletes Mis ta teeaete ales . 394 


Mining Claim. 


If, during the pendency of a mineral appli- 


“cation, the monuments marking the corners 


of the claim are destroyed by accident or 


design, the applicant need not be required « . 


to re-establish said corners betore the issu- 

ance of patent....-. ice ewienscuseeeh Ge sees ae 43 - 
‘Where due proof of posting’ is cede, an” 

allegation that the posted notice could not 


be found onthe claim, ‘does not call for 
“re-publication of notice, in the absence of. 


any prejudice shown, on the part of the — 
protestanhse soees sas yoow enorme aneetes 43 | 
A: patent for a, may issue on the ap plica- a 


tion of a company though the’ location of 


said claim be madeby an individual in whom ° 


- the posséssory right apparently remains, 


where it is shown that in fact said location . 
was made for and in behalf of said com- 


: ‘cate of incorporation........-.-----+-+-++-- 


1 the full amount of work required is per- 


BBA 


Page. | 


- The receiver's receipt and final certificate. 
should describe a, by the name borne in the — 
certificate of location and official. survey... . 
‘Under. the terms of section 2321, R.8., the — 
citizenship of a corporation that applies for 
‘a mineral patent may. be shown bys a. -cortiti- ol 


When- it- ig- ascertained. by- the Depart: 
ment, or determined by a.court, that a lode 
exists within. the boundaries covered by a 
placer patent, and that such lode was known. 
to exist at the date of the application for 
such patent,.and was not applied for, it _ 
must be held that the said lode is reserved 
from the conveyance. by the general-terms 
of exception therein, and that patent may 
— issue therefor, if the law has been in other 
respects fully complied with.....--.-- Gaon ‘. 
_ A’ relinquishment of an adverse. claim 
should-not be denied consideration on the — 

ground that the accompanying abstract is - 
; “not br ought down to the date of said relin-. - 
- quishment; but due opportunity - in: such 
case sbould be given to file an amended | 
AUSGTAOC sd cnsuocd ested ace aeehenseseme eines 

In case of an’ polioation: for mineral pat- 
ent’ that embraces several lode claims the 
proof should show an: ‘expenditure of $500 
‘on each claim, except where it is shown that _ 
the improvements on one of such claims is: 
- for the common benefit of all......-.....2:.. 394 

An entry can not ‘be allowed upon a dis-. 
. covery of a lode within the hints of a prior » 

patented lode claim: -....-.......2..- ecuat a 
AD application. for a mineral patent . 
_sbould not he allowed, where the land | 


; ‘embraced’ therein is covered by a railroad : 


selection of record, without: due notice to. 2 
the company.---...-... 
Placer claims on surveyed lands must 

conform to the legal sub-divisions thereof. 485 

_ That.a part of the work required on a. 
placer is performed prior to location. and 
‘ while-said claim: is held: as -agricultural. 

land, does not call for cancellation where: 


eee es eee wearer eres 


_ formed. prior to entry, and good faith is’ 
. ep Dorel ond no adverse claim exists... Bou 


N otice. at 
See 27 actice. 


N egligence of, will not defeat rielite of 
. ‘persons. who are not’ en of laches them- 
BAIVGS iio accuse sch cecee cs. ieteeteeeaa =. 585 
Oklahoma Lands. oa 
See Townsite; Town Lot... 
- Cirenlar of - January 9, 1895, under sec- 
tion 19, act of August 15, 1894, prov iding 
_ for the commutation 6f entries and the sub- 
mmission of final proof .....-- eee ean et Ne 1 


Cirenlar of April 13, 1892, opening Chey- fee 


‘enne and Arapahoe. lands. .: ca atatead ae aia SF 


5S 


.. 485 


455. 


INDEX. 


The notbstadd eis of one w “ho enters 
the territory prior to the time fixed therefor 


is not void, but voidable, and while of record 
adie ech 
A soldier’s. declaratory statement, filed . 
- for a tract of land in Oklahoma by an agent 

who ertered.said territory prior tothetime — 
fixed therefor is illegal, and confers: no Tight : 


| segregates the land covered thereby . 


on the CLANNAT sents 4 ce Soe eeete ose bee be ees 


sistent: with the statute, and one who vio- 
~ lates said order is disqualified thereby as & 
: settler 
A deed executed prior to ‘he making of a 
homestead entry, apparently made for tbe 


ee 


acres of land 
Patent. 
ance with the sub- -divisions shown on the 


-lnnits so specified, whether the quantity of 


eee ew eee eee eee 


Recording through mistake a purported, 


tion, where the original instrument is incom- 


The ee or the Department | in - . forbid. “ 


_pnrpose of conveying the title in trust. for: 
_ the benefit of the entryman, will not defeat. 
the inhibitory provision of the statute lim- . 
iting the right of homestead entry to per- 
sons not owning one hundred and sixty . 


i er ee et 


In which the land is. aeeotibea 4 in accord- . 


said land supposed to be contained therein i 
is correctly stated or not ..---. 


| ‘pane 


334. 


7% Giecakes Outlet, on the day of the opening, ae 
_. from any of the Indian reservations on the © 
eastern boundary of said lands, is not incon-. 


5ST 


official -plat conveys all the land within the 


7 will not deprive the Department of jurisdic: | . 


plete, not delivered, and. based upon an pel 


- nnauthorized entry..---...----2e-eueceeeeee 
An application for a, based on an alleged 
purchase of a tract will not be granted, 
where, owing to tho war of 1861, there is 20 
official record of the alleged transaction... .. 


dence that the’ paténtee las not sold or 


incuin bered the land preoncoasy included. 
Payment. | | 
For -circulars: extending time for, 


Indian Lands: 


~ faith, and conipliance . with law, are appar- 


ent; and ‘failure of’ crops is shown...-.-.... 
‘The limit of time, under the joint resolu: . 


- tion of September 30, 1890, to which an 


one ‘year from the expiration of the stat- 
utory life of the filing in question..-.-..... 


Where a, includes land not. embraced in | 
the entry, a néw patent may issue with the | 
correct description of the land, on tlie sur-— 
render. of the. former, accompanied by evi- 


A’pre-emptor who fails to make, within. 
_ the period granted by an order of extension 
can not thereafter be permitted to perfect 


330. 


376 


see : -_ | 
An extension of. time for, may be properly ie | 

granted under the remedial acts of Septem- 

ber 30,1890, and July 26, 1894, where.good ~ 


ie 


extension of time for, may be granted, is - 


8 


INDEX.» 


- his claim i in the presence of an intervening 


adverse rigbt...... betas seabed met ee Pedsetss 86 


: In all applications tor extension of. time - 
for, ‘under the joint : resolution of September: 


: 30, 1890, the. cases Should. be treated as. 
; spécial.. meediese Stairs eawiiatieneSeeeemaceeshes 323 


An extension of time for, may be granted 
ona showing of failure of crops for which 


. the entry: man is not-responsible. wseeceeess- 878° 


On a showing to procure extension of. 


ct time for, the good faith of the applicant is ao 


not impugned by the fact of his having cul- 
tivated land other thian his own in order to 


secure means for the purchase of liis.claim. 378 


‘Ae 


‘Practice. 


See Rules of, cited and constr ued, page: xxi. we 


_ GENERALLY. | : | 
’ The granting of an 1 oral Aonent ai any 
time is entirely in the discretion of the Sec-. . 
retary of the Interior, aud after final judg-- 
ment has been rendered in a case, it will not 
_ be granted except upon grounds which war- 


rant a motion for review...-/...--.:--+.--- ape ae 


- Where. the defense, without introducing” 
evidence, files a motion to dismiss, which is 
gustained by the local office, and such action | 
on appeal is found erroneous, the case should | 
_be remanded with opportunity given to the’ 


< defendant to submit his testimony ..--..--. 197 ‘il 


The provisions of rule 51, that require the 
register and receiver to render a joint report . 
and opinion, on the termination of a con- 


‘test before them, do not deprive the Gen- _. 4 


eral Land Office or the Department. of 
authority to consider a ease, where the 


' receiver fails to join in said report and 


* POBUNLOT ces ieee Vecans eee coeaee seascean BET 
‘APPEAL.- - 9 | | | ee i 8 | | 
Rule 43 amended:-..... listed Reeder we 487 


Where the last day allow ‘ed for filing, falls “s 
: ‘on a legal holiday. the appellant bas until 
_. the next business day within which to file 


Tile Op Btalawd sag andes ol eee nee Soest 183 


In computing the time allowed for, whiere 
a motion for. review has intervened, the 
appellant is entitled to’ the additional ten 
days allowed, indepéndently of the same” 


period given for filing the review, where ~ a 


notices of the Comniissioner’s. action in each 
" case are sent through the. mais by the local 


"é OUIG6 sero sites canes ties estar ectetes 5B5. 


Rule 82 applies ani e appeals frum the 
decision of the Commissioner of the General | 


: Land Office to the Secretary of the Interior -: 130. 


The failure of an applicant. for public — 
land, to file a formal, from the rejection of | 
his application to enter, will not defeat. 
his rights in-the premises, where hy his. 
Subsequent diligénce he secures an exami- — 
nation of the record. by the General Lanél 


Failure to, from a decision of the local 
office will not preclude the General Land © 
Office from an examination of a case, where — ; 


Page. | : : 
- fraud or cross irregularity is. saga zested oll ie: 
the face of the papers--.---.---..+.+--+----- 56. 





585° 
Pare 


Failure to, from an adverse’ decision of tthe. 


local office defeats the right of-appeal from: 
_ the action of the General Land. Office affirm- a 
ing the decision below. ..-.-- eer re er 396 


In the ahsence of, taken in: time from’ a.de- | 


‘cision of the local office, or valid excuse for. 

. such default, there is no” right. of, to the 
‘Departmentif said decision is affirmed by 
the Commissioner: ot the General - Land ae 
; Office...... Dtgiudwepaueewe suetecsscun aces 375 


Where an. from. the loval: office is dis. . 
missed as insufficient, the decision below 
as to the facts should not be disturbed, ex- . 


cept under the. provisions of rule 48 of prac: Ps 
tice pore ier even take cue sen Oee tees a aatame sme: 41. 


‘The rights of an: appellant, are. not prej- 


os udiced- by the negligence of the. local ofii- 
es cers, where the party pimselt is guilty of no. 


- Will not be entertained in the absence 


A | of a specification of errors that clearly des- ' 
ignates the errors of which the. appellant 
MOMPIAING 5.0.5 oss ce ceded cetiosiccevseouews ae)! Soe 


“Will properly lie from the denial of an | 


“application to have an entry referred tothe 
board of equitable adjndication..-..2...--. 144. 


May be allowed where an entry is held for — | 


cancellation on the report: of aspecial agent, 
3 subject to the right of the entryman to ap- 
_ ply for a hearing to show -cause why his 
entry should be sustained and the ee Sef 
man declines ‘to apply for a hearing. eynuee BR, Io" 2S 


‘Conminvance. 7: 


- Where, on application for, on. the ground: - 
of absent witnesses, the’ adiversa party, ad- 


. Inits that said Witnesses, if present, would . | 


‘testify to the statement set out,” the ap- 


. plicant is not prejudiced py a denial of his 
“Spplleation .22cicee-< Cae vai keoaeen 342°C 


A motion for a, in “order: that evidence 


may be secured to show that -the appear- 
‘ance of the attorney for the opposite party 
is not authorized,-is addressed to the sound. 


discretion of the local officers; and their 


_ action thereon should not be disturbed un- | 
less it clearly appears that there has been | 


an.abusé of this discretion........ jets aioe oni. BOR 


Costs. 


Of proceedings must be paid. by cote 


Sant to give him a preferred ri ight under the 


act of May 14, 1880... .---- guise dl Sere Snaaeoes 153 
The local officers may require a deposit to 


pay, in case of a coniest.--..-.---....1-5 2+. 275 a 


If at any stage of the. proceedings | in a 


ee hearing prior to closing the same, the con- 

- testant waives his preference right of éntry, 

or declines to pay the costs, as required -. 

~ under rule 54 of practice, the. case: should 

_ proceed as though begun u under rule BB. : vere 197 


HEARING... - 
The right of the Government to test the | 


validity © of an n entry i in a direct proceeding 


- ~ 


7 2 ede: 
. is not defeated by its: failure i ina collateral | 


- The Secretary of the Interior will not in- 
terfere with the discretion of the Commis | 
- sioner in refusing to order, unless there is . - 
- gnch an abuse of discretion as wonld work 
an injustice, or an inequitable denial of a 


Ee rene ee ae 359. 


INTERVENER.. | 
A. stranger to the record will not be. _ 
allowed to intervene for the purpose of re- 
opening a case finally adjudicated without’ 
notice of his interest; nor is the applicant 


_ in such case entitled to be heard on appeal | 7 
- from the denial of” his application eiees poewe LLB: 


Novice, | ‘ 
- Asa ‘pre- requisite to publication it must 
appear that personal service can not be ob- 


tained, and such showing niust include at- ie 


_ tempted personal service on a. transferee — 
where his interest is ‘known, and he is a 
party to the suit; and in the absence of any - 
such showing as to said party, an order for 


publication i is not authorized...-........-.- 380 | 


Where notice of a decision by the General _ 


~ Land Office is given to resident counsel a 


copy of the decision. is not required t to be- | 


Ae UBBPY Os cats cacsae esas eee ona eee 89 


, ‘REHEARING. | 

_ Will not be granted where it appears alae . 
on the trial the defendant rested his caseon 

a demurrer to: the evidence that was then 
overruled, and, at such time, declined to i in- 
troduce testimony on his own behalf..._... (557 
a party in whose interest a, has been or- ~~ 
dered, that does not submit evidence, but. 


relies upon a teclinical defense must abide. 


his election in the event of an un favorable 
judgment er ae eT ee eT Foe 369 

 Revirw. © eh 4 
' A-motion for, will not lie for the sonciden? 


- ation of a question not in issue when the 


original decision was rendeved...../....--. 535 
_ A motion for, that raises a question that. 
was not in issue either at the hearing, or © 
before the General Land Office, or ‘the De- 


partment, on appeal, will not be granted... 528 


_ 4 motion for, will not lie for the consid- _ 
eration of matters that are then presented © . 
for the first time, and should have been 
submitted for determination in 1 the original 


- proceedings -..+...2.2-2..-- aed ees ace 213 


The Commissiouer of the General Land 

. Office has no authority to entertain a motion 

_ for, of a decision that has become pnel for 

“want of appeal......-..- ‘oetisue ce wagodees .. 490 
_ On denial of amotion for the, of a decision 

denying the reinstatement of an entry the 

| _land is at unce open to entry.- Sits tw inciekiag se. B91 


' Pre e-emption. — | 
Under the second inhibition : in section 
2260, R.S.,a-person who removes from land 


‘Protestant. — 





- Page. 


of his own, acquired under the provisions . - 
_ of the homestead law, to reside on the pub-. — 2a oe 
lic land in the same State, is disqualified as 

-&@ pre- “OMPtOL.---- es -seen gene ieeeee neces eee: 64 


An entry erroneonsly allowed of land 


‘reserved for a railroad grant, and subse- 
quently canceled, may be reinstated with a. 
view to equitable action for the protection. . 
-of a bona fide transferee, it appearing that. 
the right of the railroad company has been 
forfeited by statutory enactment......-.--- 200. 


The right of a pre-emptor, who is in de- 
fault in the matter of making final proof, | 


to transmute his claim can not be defeated 
/.. by an. intervening entry based on prelimi- 
“nary papers executed while the land is not 


subject to appropriation..--/....--22eeeee- 223 
A contestant who secures a preference 


right of entry prior to the repeal of the 


pre-emption law, and is at such period . 


residing on the land with intent. to pre- 


empt the same, has a claim thereto lawfully ~ 


- initiated, that is protected. under the terms 
of. said repeal.....-+- eed weieethie fimete cs 396 © 


Where a pre-emptor flies! leaving an un- 


perfected pre-emption claim it is lawful for 

- the minor heirs, acting through their guard- 
ian, to transmute the filing to a homestead : 
SOMITE atk eva seecwateacsone seats lew saeawn 409 


A contestant who secures the fauccliation 


--of.an entry prior to the repeal of the pre-. : 


emption law, but does not settle on the land 


_ util subseqiient thereto, has no. right that 


can be protected under the terms | of gaid 


* POP OAL ic uncclac steccn ea eateasS gain 181 


Suit: requested for the recovery of title . 


where patent has issued to a pre- emutar - 


that, removed from land of his own in the- 


‘game State to establish hig posidonee: on the 


claim sicailehanabie atone od Tags kbp esis wneeese 508 | 


Price of Land. 


See Hntry, Sub-title Desert Land, and In- . 
dian Lands. 


Private Claim. - 


Where, in the prosecution | of : By througb 
succession proceedings, the jurisdictiou of 


the probate court. is attacked, the Depart- . 


ment will suspend action pending the deter- . 


' mination of such question in the courts.... 60°. 


Since the repeal of section 8, act of July 


"22,1854, by the act of: March 8, 1891, the De- 


partment is without jurisdiction over Span- 
ish and Mexican claims { in exannas weneeees 146 


See Contestant. 


Public Land.. 


. See Indian Lands. 

For price of desert land, see Entry Y 

Land within the common limitsoftheChi- — - 
cago,. Minneapolis and Omaha, and Wiscon- 
sin Central roads, under the act of May 5, ~ 
1864, and excepted from the operation of the 


_ grant to the latter r COMPANY, by the indem- 


- INDEX. 


nity withdrawal. made under the erant of 
1856, is properly rated at double ; minimum 


| Pablic Sale. . 
See Tsolated Tract. 


Railroad Grant. | 
«See Railroad Lands; Wagon Koad Grant. 
_ GENERALLY. 


- In all eases where made directly +0 a com- 
pany, or to a State In trust for-a designated 
company, the cost of surveying and convey- 


bao ing the lands so granted must be paid into 


. the U.S. Treasury before said lands are con- 
veyed to such company.........2----2--200+ 

The mere 
the primary limits of a railroad grant does. 
not operate to reserve it from other appro- 


Page. |: 


22 
“listing.” of a tract as within — 


. priation; and where a tract, so listed, is r 
subsequently found to be within the indem- | 


nity limits of the grant, no rights thereto 
on behalf of the company can be reonentzed 
prior to the selection thereof. .--...-....-.- 


The act of March 3, 1869, authorizing the: 


175 .;- 


Union Pacific Ry. Co., eastern division, to 


- contract with the Denver Pacific Company 
-for the construction of that part of its rail- 
road between Denver and its point of con- 


‘nection with the Union Pacific, is recog- | 


nized as authority for the consolidation of 
said lines of road....----:---..2----.-2-0e2 ” 
The provision in’ section 3, act of J a ly 


1862, incorporating the Union Pacific Rail- 
way Company, that the lands granted, and © 


unsold after three years from the comple- 
_ tion of the road, should be. subject to settle- 


ment, can not be enforced as against a _ 


mortgage on said Jands whercin the: fee is 
- hypothecated to secure ne payment of a 
debt not yet due ......-...2....-.,---..-4-- ; 


The graut to the B. und M. in N ebraska. . 
contemplates that one-half of the grant. 


. shall be taken on each side of the road; but 
in the adjustment of said grant the com- 
pany has received more lands than it is en- 
titled to, the excess lying on the north side 


| _of the road, and although suit is pending © 


for the recovery of said excess, and that 
under the act of March 2, 1887, no more 


lands can be patented to the company, yet — 


~. lands on the south side where the grant is 


deficient, that were subj ect to the gr ant, are 

* not open toentry......----- RuSiie se Sw eweke meres 

Lanps. EXcreprep. | | 
‘Land embraced within a homestead entry, 


496 


at the date ot the granting act, is excepted . 
from the operation thereof, whether said .. 


, entry has been ee at, such time or 


> An application of a pa ee 1o pur chase the 
land settled upon from the railroad com- 
pany will not preclude his subsequently as- 
serting a settlement right thereto, + where 
. the land i is then open to such disposition... 


288 


An entry erroneously. allowed to remain 
‘of record after final judgment of cancella- 


_no-rights within the indemnity limits of its 


entitled to select indemnity for losses caused . | 
by an wnsurveyed Indian reservation...... 





587° 


oe 


tion. can not operate-to except the land . 


~- covered thereby from the subsequent effect 2 
POL Resiere tessa sare lei uadukeeekaes se AML 


'The purchaser of a possessory right who ~ 
settles on'a tract of land and occupies and 


. improves the same, does not forfeit his 
_ settlement right as against a railroad grant 


by. subsequently. attempting to secure title 
through the company, where such action is ~ 
taken to protect said settlement right, and - 


is répudiated by the settler as soon as he 


learns that the land is subject to entry..... 138 | 
Where a settlement right is set up on.be- ; 


_ half of an Indian to defeat the operation of | 
a railroad grant at a time prior to the act of | 
' 1875,it must be made to appear that said In- 
dian was a citizen of tle United States, in 
- that he was an ‘‘Indian taxed,” or subject 


to be taxed, under the laws of the. oe OF 5. 2s 

the United tates toc lace ek ee eee sceasve =. 401 
. Lands within the Bitter Root Valley ang 

above the Loo Lo: Fork, as.shown by the — 


' - approved diagram of. said valley, are within 
the reservation created by the Indian treaty ~ 
_ of July 16, 1855, and therefore excepted from 


the subsequent grant to the Northern Pa | 
CHC een seen ee eeee SS Siniswinaew at oe — 90 


INDEMNITY. 

Selections of indemnity atiould be made 
of surveyed lands subject. thereto. nearest 
the lands lost.2o.23 cscs ccesecsetees oe otes 

“Within the indemnity limits of the North- 


187 


- em Pacific grant the company has no claim, 


prior toselection, that will defeatthe acquisi- _ 
tion of a settlement right.-.----......-.--- 288 
The Northern Pacific R. R. Co. acquires on 
grant prior to selection..-..------..:-.+.--- 138 
The provisions of the grant.to the Cali- — 


fornia and Oregon R. R. Company forbid the 
- withdrawal of land for indemnity purposes, 


and a withdrawal for such purpose. confers 
noright upon the company-.-.---......-++- 

Under the grant to the Northern Pacific 
indemnity may be taken in one State for. 
losses sustained in another, though said 


| losses might be satisfied from lands within a 
~ the limits of the State in which Said losses 


'The Northern Pacific under its eat is 


187 
It appearing that the grant is deficient; — a 


and that no danger of duplication of losses 


exists, the company will be relieved from 
the requirements of August.4, 1885, and the 
rule announced in the La Bar case, with — 


. respect to the designation of bases for pre- . 


viously patented indemnity lands. ey .% 
Orleans Pat esceuele leave deereescusee 162 
In order that the bases may be specifically, 


- designated for losses in an unsurveyed In- 
'. dian reservation the adjacent surveys may 


588 


~ so far as indemnity lands is concerned, was 
-awaiver of the right of selection in. favor of 


_ proval at the time. made, on account of a | 
prior adverse claim, may be approved where 
_ 408. 


_ jected, and pending on appeal,isabartothe _ | 
subsequent’ selection of the tract. as. indem- fe 
ontliy Coste es ode eee heed eG 288 


indemnity selectiou. of the land covered. 
ak thereby pene SEC aed el wnsen tweak teen best iss 127 


_ the General Land Office. 


Northern Pacific is “from sale, entry, and — 
’ pre- emption.”’ only, and does not debar the . 
. executive from the exercise of its authority 
- in the establishment of an Indian reserva-— 


- reserved! at. date of definite: location, are |. 
332° 


_ selection having been made, and the lands | 
_ ‘having been restored to the public domain, 
the entry may stand.....-..-. ueieticaweeeee - 249 


Hale cof the. main line of the St. P., M. and 


“on the Jand prior to March 16,-1881. 


. WITHDRAWAL. | 


branch line is concerned, but improperly 

allowed as to the main line, and would have 
_  . to -be canceled, had the company selected: 
- the tract: for the benefit thereof, prior to the 


IN DEX. 
: Page: , ; Page. 
be ieaeten by ealoulation’ over such reser- | “The vei: of a ‘ie oad company to make. 
WRUON 4 Sess nspbeoeaceds cate vi wencseveswn ace 187 | indemnity selection of a tract is defeated 


The general waiver executed J une 25, ‘1881, ‘ee 


any actual settler who made improvements oS 


subsequent absence of the settler would not : ; : 
operate to relieve it from.the effect. of said 


ag waiver (Fla, Central); - otenengecnen nc eenens- 9 | 


A selection that is not. susceptible. of ap- 


such claim i is’ subsequently relinquished: - 
An application to enter erroneously re- 


A settlement right-defeats a subsequent | 


- A pending suplisation to make a ‘second 
homestead eniry defeats a subsequent ine. 
demuity selection: of the tract: covered by 4 
sueb application. .. ee eer eee 


The: statutory Ww ithdrawal . on “general at 
route is not defeated, nor ‘impaired by an - 
erroneous order of restoration issued’ by s- 
* (Nor. Pac.)....-. 498 
On general route for the. benefit of the 


tion; and lands within said limits, gO. 


excepted from the operation. of the grant.. 
For the. benefit of the St. Vincent exten- 
sion could not take effect on lands covered - 
by the prior withdrawal for the mainline, 
hence a homestead entry of land so with- 
drawn is. properly allowed so far as said 


revocation of said withdrawal; but no such 
The statutory, of indemnity anda on be- * 


M. road; as provided in the act of 1865, isa | 
bar to the subsequent selection of saidlands.: 


for the benefit: of: ‘the St:: Vincent-extension- ae _ 
-of said road. under. the new grant. therefor . a 
made by the act of March 3, 1871...--.----- 249 


Act or Jung 22, 1874. ig Ba 


W here a tract of jana is apparently. eat: 
ject to the operation of a: railroad grant, but- 
the company treat it as excepted therefrom, 


“e. and select. indemnity therefor, the selection 
“may stand on condition that the company _ 
7 a the hasis as. Prov ided i in said act. 401 


The |. 


123 





such purchaser to 








| bya settlement right existing at the dateof 
selection ....... wes Poiwweashwerdeee te wesescts | 82. 


The right of a prior settler 2 as against | a 


selection | is not waived by his attempting to 
secure title toa por tion’ of the land through 7 


the company, in the event that his claim is: 


not recognized by the Government. ae =e 82 aa 


Act or ApRIL 21, 1876. 


The confirmatory provisions of section L 


are not limited | to the entries: made prior to. 
_ the passage. of said act, but apply with 
a equal force to entries made thereafter...... 526 — 


The confirmation of .entries: under section 
1 is solely ‘for the beneiit. of the individual. 


~ claimant, conditioned upon his compliance: he © 
with law, and was not intended toconfirm —- 
the entry. absolutely, as against the rightof . 
the company, so as to except the land fron © 
the grant in: favor of any other settler. we 


.. 194 


‘Railr ond Lands. 


See Railroad Grant. 
‘The right of way and station euaiaids of . 


— the: Chicago, Milwaukee and St. Paul Com- — 
pany forfeited under the act of March OE. Ate OBS 
1889, restored to the public domain ......-.- 124 - 


_ The grantee of a company to which Jand_ . 


-. has been improperly patented may recon-. _ 
vey title to the company, and the company 

- to the Government, and so enable the De- 

partment to issue patent to eae grantee , 

- undersaid section...-.-..-------+++-+-+-+-- 505 

One who, under the act of October if 1890, ao 
transfers his settlement. right and selects . | 


in lieu thereof. a: tract to which another _ 
holds a superior claim, must submit. to an _ 
order of. ceneciahon ‘on proof of the prior 
claim Sig bur Sete octane eee ae ee Meee naslels = Spas 


| : ACT oF Mar cH 3, 1887. a 


When a company has conveyed land im- 


- properly patented to it, and received pay-— | 
ment therefor, the right. of entry by the . 


company’s grantee, under section 4 of said © 
act, will not be recognized while the patent — 
to said land, in the name of the. company, ig 


4 outstanding... ee ee en me eee ee 50B 


A settlement Anti: acquired - after the 


_ passage of said act, and subsequent to the | 
- gale. of the land by the railroad company, » 


Will not. defeat the right of the purchaser, 


or his tr ansferee, to perfect titlo under the im 
. provisions of section 5 of said act..-....-- , 227 


‘An afiverse. settlement claim . acquired 


“after a purchase from: a transferee of a rail- 


road company does not ‘defeat the right of | 
perfect. title under sec-- 
tion 5. -.-- 22-222 ence eee eee eee ert e eee eee 278 

. The right ofa oaponaae from a railr oad 
company: to perfect title, under section 5, 
is not defeated by an adverse homestead 
claim originating subsequently to said pur- 


chase and under which no settlement right. ~ . 
is ShOWN 2.222 -20002-2oceetes aceon eens 63 


_ that the purchase from the company was 


_— 


made in good faith......-..-.----.----2-e68 
.Theright of a bona fide transferee to per- 


f fect title under section 5 is not. affected by . 
the fact that his purchase was made after _ 
- the passage of said act, if’ the original pur-. 

. chase was mae in good faith.........+--+- 


227 
A purchaser of the standing pine timber, . : 


on land excepted from a railroad grant, is 
entitled to protect the interest thus acquired 


in the land under the provisions of section . 


-.5, if the timber. constitutes the chief value . 
, of the freehold Batu Ghee ie eer sue late eiea’ ake 


“The fact that a purchaser had nok: at the — 
date of his purchase, filed his declaration - 
of intention to become a citizen, will not 
defeat his right to perfect title under sec- 


. tion 5, where it appears that. prior to. the 


ants, has a preferred right under section 2 . 
‘claimants poling under the Earn com- 
(i, DAU ce peetGuae ae peenes ohtsactieeneaenaeee (242. 


- section 8 upon licensees of a railroad-com- 


- istrator of the decedent’s estate....-...---. 


_ partment is authorized to withdraw from . 
-entry such lands as may be necessary to pro- | 


* date of his application under said: section 


such declaration was duly filed.......---- = 


Act or SEPTEMBER 29, 1890, — 
An applicant for the preferred right under 
section 2, who fails to appeal from the. rejec- 


tion of his application, loses whatever — 
'. rights he may have been entitled to under 

said act; and it therefore follows that the 
. heir of such an applicant. can have no paghts 


in the DPIOMINOS ji scaMesenetbu ees cate eeonstoe 
A settler on lands. forfeited ig said act 


whose settlement: was made prior to the 


passage of said act, and within an unim-- 


proved inclosure, including a large body of mate 


| 


other lands, maintained by adverse: claim-. 

of said act, as against the right of purchase 

under section 3 thereof, on the part of said 
‘The right to perfect title conferred by 


pany, descends to the heirs of the licensees,. 
and may be properly asserted by the admin- 


Under the treaty-of June 9, 1855, the. De- 


tect the Indians in the enjoyment of their. 


- ancient fishing privileges, and. lands so - 


| 


Rehe aring. — 


. -withdrawn, falling within the limits of the 


forfeiture act, are not subject to purchase 
PROPCVNOGP se o0tec52 exces ceten ce petooe eens 

“An Indian half-breed may exercise the 
homestead right conferred by the act of 
July 4, 1884, on railroad lands forfeited and 
restored to Ta hy Sa DOUswwsengediiaates O00 


Re cord. 


_ In the‘absence of an official, chowitie the 
_ purchase ofa tract, there is no basis for a 


See Practice. | 


142 


459 





142,227 |. 
- 1 ease, the land i is open to the. first t legal app . 





313 | 


‘Reli nquish ment, 


‘Repayment. | tes 


|. reduced i in price bye section. 3, act of; J} ne 15, 
+ ABBO epee Pere ere ee renee : 


"Page, ian ton ae Page, 
A éranaforee claiming the right to perfect = Reinstate ment. 
title under the terms of section 5must show See Entry. 


That conforms to the requirements of. the 


- actof May 14, 1880, should be -filed on pre-~ 
- sentation and the entry canceled..-...2.-.. 


Filed during the pendency of. a contest ar 


_ leaves the land open to entry by the first 
legal applicant, subject only to the preferred 
 xight of the successful contestant; and 
other contests: ‘then pending against said. - 


entry necessarily abate on the cancellation 


GHORCO! sa daa dence chasse oy canoe, ce sean ee BY 


“Where filed during appeal in a eonieehe 


The right of a. “eoutestan to proceed: 


- against an entry is not defeated by a re- 
_‘linquishment filed prior to the hearing..-... 334 


The right of a contestant, who establishes 
the truth of his charge, not defeated ‘by, 
arid the intervening entry of a third ‘party, 


. where the cancellation is the result of the, , 
- contestant’s action.....-...-.---+-+--sese8- 


179 
A party who seeks to invalidate a, onthe — 


- ground that it was ob tained from. him while 
in astate of intoxication, mustestablish the 
fact that he was at such time deprived of 

: the use. of his reason and understanding 


through his intoxicated condition.... cease 195 - 


_ The roling that does not permit a, filed 


after initiation of contest, but prior to 


notice, to defeat. the right of a contestant, 


is tiot. applicable to’ a second contest filed _ 
subject to the aiposition: of ne pending 


The filing fee paid on filing a a pre- emption a 
declaratory statement may be properly re- - 
paid. under section 2,.act of June 16, 1880, 


. where the entry.can not be confirmed, and 
the application: ‘isin other respects entitled © 
to favorable. action.....-.- 


.- 160 
‘There is no authority. for, of double mini-. 
mum. excess. erroneously charged. for land . 


ee 


“May be granted where final proof. is. held. 


insufficient: and the entry canceled, if. it | 
appears that the entryman acted in: good . 


. faith, and made no effort to deceive the Gov- . 


ernment as to his compliance ‘with law....- 
“Will not be allowed on a canceled mineral 


‘entry that was secured through fraudulently ~ 


suppressing the fact that said entry was for 
the benefit of a foreign corporation... eevaaers 

Where a second homestead entry. is al- : 
lowed the fees and commission paid on the ° 


_ first can not be. returned, if said ‘entry was- - 
not erroneously allowed and could have been 
» OMA M OM. Use ashes ewe oatone weeny tags ; 


No right of, is- acquired: by an assignes - 
whose interest in the tract is not obtained 


; until after cancellation ¢ of -the peony seeeeee 75 pe 


' may form the basis of a demand against 


| Reservation. : 
Failure of the local office, in. 1 noting: al 

‘order of, to include atract actually embraced: 

_ in said order, will not defeat the reservation 


as to said tract, and a homestead entry, — - 


subsequently allowed therefor, Toust be 
CANCOIOW soe au cw donne eden eseauo ues. 
_ The authority of the Secretary to with-’ 
draw lands for the use of Indians may be — 
exercised within the limits of the with-— 
‘drawal on the general r route of the N orthern. 
IPAONG ferent Weer tema yet ata e ae eee oe — 
‘The Secretary of the Tuterfor’ may prop- 
erly direct the withdrawal] of land from dis- 
posal, in order to preserve sequoias or other 
large trees growing thereon. -.........--... ; 
’ An order of withdrawal, issued by the | 
Commissioner of the General Land Office, _ 
for the purpose of establishing a reserva-__. 


tion of forest lands, takes effect onthe day | | 


_of its date and excludes all the public lands 
included. therein from other appropriation.. 32 
The lands formerly embraced in Fort — 
Assiniboine military, and subsequently - 
excluded therefrom, and alsoincluded with- 
in the Indian lands ceded May 1, 1888, are 
not disposable under the third section of 


"said act, but under the act of July 5, 1884, 


as part of an abandoned military.....- Peake 
The Department will not consent to the 

erection of buildings on land reserved for | 

Government use, when such improvements 


the United States cscseaee cess 2ctsseeceees 
_ - Instructions of February 18, 1895, for the 
; disposal of Fort Bridger ependauee mili- — 


Instructions of April 9, 1896, for the dis- . 
posal of Fort Bridger abandoned military. 304 
Instructions of June 17, 1895, nnder act — 
of February 15, 1895, as to abandoned mili- 
.. 568, 569 
In the disposal of lands in abandoned © 
military, under the act of August-23,1894, _ 
the time fixed for installment payments _ 
_ authorized by said act, and the interest 


thereon, should be uniform for all lands. — 


opened to settlement under said act. stteee Po 


Reservoir. 
Seo Right of Ways 


Residence. | . 

No rights on public land, as s against ad- . 
verse claimauts, are secured by, where no 
steps are. taken within the proper time. to | 
protect the alleged settlement right..---... | 
_ Failure of a settler to get water onhis | 
land can not be regarded as a “casualty,” 
within the meaning of the act of March 2, 
1889, and hence furnishing a proper basis for — 
a leave of absence under: section 3 of said - 
DOU iaie eens enw  cmtcare i atciednc lied 21 
_ Can not bemaintained by osonsisaaleriaila, - 
_ to the jand while the actual home is cise 


372 | 


416 








op Pen en were 





| PABOSSION sctrritiinetetenenScuGaeSennk toactiannd 


~~ sumption against his good faith:........... : 


are protected without such reservation.....- 


7 : Page. 
An saveres Siaimact will not be allowed — 
to take advantage of his own wrongful acts 


in preventing the entryman from maintain- - 
_ ing a continuons-residence ......2.-2..- eee. 


A homestead entryman is-not in default in 


. the matters of, and improvements where the 


land is covered by the prior urcanceled 
homestead entry of another who is in pos- ° 


_ A leave of absence, feaulanly granted i 
the local office and not disapproved by the. 
General Land Office, serves. to protect the. 


7 settler while in. ‘effect, and his absence. there- oe 


under does not afford any ground for a pre- « 


Au application for leave of absence will. 


not be granted if it does not affirmatively © 


appear that the applicant has shown good ° 


_faitb in residence upon and cultivation of 
- the! land up to the date of his peppheyiion: .. 340 


i Res | wmdicata. 


After a decision in a case e by the General | 


‘ Land Office, and’ the expiration of the time 
_ within which an appeal may be filed,the — 


question involved in said case is beyond the 
jurisdiction of said office....... ied dae Shae 


Review. 


See Pr actice. 


| Revised Mintuies.. _ 


See Tabdle of; cited and consprued, page xk 


| Right of Way. 7 | 


- Rarcroap. 
Lands of the Chi cago, Miisradiees and St. 


Paul Company forfeited uuder the act of. 
| March 2, 1889, opened to entry..--.-..0..--- 


Regulations of March. 8, 1895, under the - 


act of January 21, 1895..:...--....----..06. 165 


The. question as to whether a railroad 


company has forfeited its privileges, under 


the act of March 3, 1875, by failure to con-. 


- struct its road within the period designated 
_in section 4 of said act, is one that must be 


determined i in the courts ys owupeed eace oere : 
. Aclanse, reserving, should not be inserted 


in final certificates of entry for lands over - 
_ which a right of way has been -granted 
under the act of 1875, where it appears that _ 
there has been a breach of the conditions 


imposed by said act, but no reassertion of 
ownership by 1 the Government, as, under the 
terms of said act, the rights of thecompany - — 
132 
Section 2288, R.S., as amended by the act ‘ 


-eute douvevanoes of lands embraced within 


their claims for “railroad” right of way 
purposes, is applicable to “ tram roads". ... 509 
CANAL AND RESERVOIR. . 
The act of March 3, 1891, restricts the pur- 
pose for which the right of way therein - 
granted may be used to that of irrigation; 


and, maps of location will not be approved | - 


INDEX. 


Page. 
7 whens it appears that the right of way is 
‘desired for any other purpose than ee = 


tion. ewe a3 kee Seiad a eb wwii a wl ee Se eke eee 154 


The permission to use public lands under 
the act of January 21, 1895, terminates with 
a disposal of said lands; and any person 
receiving title from the United States to. 
land so occupied will take it free from any - 
charge thereon byrea son Of the rightg granted ne 
under.said act. 22-2225 coceee eee e en teen eens 164 
‘The act of March 3, 1891, ; respecting privi- 
- leges for irrigation. purposes, is applicable — 
. to the Sequoia National Park Reservation, 
established by acts of September 26 and 


_. October 1, 1850, subject to the condition that 


_ the right of way, if granted, shall not inter- 

' fere with the proper occupation of the res: _ 
 ervation by the Government...---......... 253 
- An application for, under the uct of March 

_. 8, 1891, can not-be approved where the pur- 
‘pose of the proposed pipe line and reservoir 
~ 3s to afford an auxiliary to the waterworks 


. of a city. The watering of gardens and 


lawns in a city during the summer season 

is not the irrigation contemplated by said . 

OU ie Ge ceca ee ete Gove tatens cokes . 464° 
See also regulations of March 8, 1895, 


: under the act of January 21, 1806-..-.'++¥0+ 165 


Saline Lands. 
May not be appropriated ander the clesert | 


School Lana. | —— 

' The departmental regulations issued un- 
_ der the act of February 26, 1859, authorized 
the local officers to make indemnity selec- 
tions, where the county commissioners, after | 


~ due notice, fail tomake such selection either 
*. In person’or through an agent... Pee ee ae soe aoe 


An indemnity selection, made by the Ter- 
titory of Wasbington, reserves the land — 
covered thereby; and land thus selected is 


~ . not released from reservation by the act 


_ providing for the admission of the Terri- 7 
. tory into the Union.....- Metitne ace wees 85 
Section 10 of the act of ‘February 22, 1889, 


so far as-it prescribes the manner orformof ._ 


selection, refers to future selections only, 
_ and in no wise affects the legality of selec- . 
_ tions put in reservation prior to its passage. 35 
A pre-emption settlement on, prior to sur- 
vey initiates. a right that.is not defeated by 
_ failure to make final proof within the stat-. — 
utory period, where the. State waives its 


claim to the land involved.....--.. Latent 59 


_-Aselection should hot be allowed to eae _ 
brace a tract appropriated by & pee ancan- 


- celed homestead entry ...---.---.-.. 2.22.2. 74 


The permanent reservation, for light. 
house purposes, of an island lying off the 
- coast of California, entitles the State to se- 
leet indemnity lands lost to the State by 
Teason of said reservation...:....-...-.-... 103 
Under sections 2275 and 2276, R. S., as 
amended by the act of 1891, directing the. 


Secretary to “ascertain and determine by - 
-protraction or otherwise,’’ the townships 


591 


Pa 


for which indemnity may be selected, in. 
cases of reservations, the protraction, by - 
the surveyor-general, of the township lines © 
over an island reservation. from a map of . 


the State published by the Department, is a" 
- proper method of coterminous the amount i 


Of tands lOsts: See. 4 ieee cc ct cdtees cece 103 
A withdrawal of public. iad for the pur- - 


--pose of creating a forest reserve precludes 
the subsequent selection of such lands as 


indemnity. ---...-- Sots a eee eee Sue 103 - 
Indemnity may be allowed. for unsur- 


veyed lands included within a withdrawal. 
“ordered for the preservation: of forest trees. 327. 


A selection can not be regarded as the re- 


~ newal of a previous selection where neither 


the base alleged, nor the. land claimed, are: - 


the same in the two selections....-.-.--..-- 490 : 


The validity of a selection, slightly. in 


‘ excess of the basis, made under regulations - 


that allowed such excess, is not affected by. 
subsequent regulations that do not recog: 
nize sucha selection. init aiatdhasipalloswrn HOeetesinn. OO 


Serip. 


Circular of Hebrusry 2 2, 1895, andee act e 


- of December 13, 1894, providing for the sat- 


isfaction of certificates of location issued 
under section 3, act of June 2, 1858.......... 95 
-An entry in which the land is paid for 
with surveyor-general’s, issued under the _ 
act of June 2, 1858, may be referred to the | - 
board of equitable adjudication, where the 


application to locate the scrip was irregu- 


larly made for the aggregate amount, in- 


stead of separately for each piece-.---...... 502 : 


‘The location of Sioux half- breed, on un- 


surveyed laud is permissible, but until the 


Government survey is filed the aeraD loca- 


tion remains unadjusted...-... sebGeniebeee 530 


Sele ction. - 


See Railroad Grant ; School. ands States; | 
Wagon- Road Grant. 


Settlement. 


See Indian Lands. : 
On land while it is covered by the entry © 


of another confers no right as against the 
-entryman or the Government...-.--.------. 147. . 


Phe right of a settler who is residing on 
land covered by an entry of another attaches - 
eo instanti, on the cancellation of said entry, 


without any specific act of settlement on ~ 
‘his part at such time, if he is then in pos- 
‘session of said land----.. ih Cetera aoe ru ee 147 


‘On public land does not. cause @ ee 


er a right” to.attach in the absence of 


an intention to take the land under the pre- ~ 


-emption NEW seven doe etecnee Wewbuudetacse se 280 


Pending determination on appeal of the 
right to make homestead entry an applicant | 
is not required. to make, where his claim 
Tests on mis aEpnceon, tied seaiees ern 295 


SS PMS etatd eit 


‘The homestead law does not ‘define the ae 
 gharacter or value of the improvements re- 
g quired at the hands of the settler.......... B19 | 


A notice to a settler hefore survey of a 


i contin gent claim on the part of one who has | = 


not reduced. the land. to. possession, nor: 
“placed any improvements thereon, will not 
_ serve to defeat the right.of the settler:..... 338 
The notice of a, claim given by improve- 
ments on unsurveyed. land ‘extends only to 
_ the technical quarter section on which. said 
: improvements may be found Lsiattands aeeals 338 
: . The fact thatland is sub- divided into forty Le 
acre tracts does not operate to confine a: set: ' 
tlement right to the sub-division on which — 
the, is actually made; hut notice of a settle. .— 
ment right, as given by improvements, is. 
' limited to the quarter section on which such, 


improvements are situated..........-.-.-- : 392 


. On land covered by the entry of pee 
confers no right against either the Govern- 


ment or the entryman, but as between two 


settlers on: land thus reserved, the settle- 
ment first in point of time is entitled to the 
highest consideration, in the event of the. 


subsequent vancellation of said entry ..--:-. 452 | 


‘An act of, showd. consist of some snbstan- - 


. tial and visible. improvement, having the_ 


_ character of permanency, and showing § an Fs 
pene to appropriate the land..::.....-2.<. 452 
Setting stakes to mark the foundation of — . 
‘a house will not be considered an act. of, 
where the stakes are.so small as to be » 
scarcely visible, and hence, donot serve as 


Conflicting rights acquired prior to sur- - 


- vey may be adjusted by the allowance of an 


entry, made under agreement on the part of . 
the entryman to convey. to the other claim- 
ant the land actually included within his. 


SPOSSESSION 326-32 thee eel tact e teens = 


Rights of, must be asserted within the . 
- -atatutory ee as against adverse claim- 

“Where two claimants settle simultane: 
: ously, and place their improvements on the 
same forty-acre ‘sub-division, the tract may. 
-be awarded tothe hi ghest b bidder of the two 


applicants: ...... er ene pieces 399, 


The Land Department has no > jurisdiction 
over disputes between settlers concerning 


’ their claims’ against each other on account oui 
of alter improvements... .....--+2:-.-25 3 


‘States. 
Section 4, act of July 3, 1890, requiring Se- . 


_ lections to be made ‘tin legal sub-divisions. : 
of not less than one quarter section,” con- 
_ templates selections in as nearly a compact: =| 


body as possible, limiting the minimum. 


amount that may. be taken in any one Place ‘ : 
‘(Idaho.)....- Sis Pe cic 170 


to a quarter section. 
. Selection of desert lands by; regulations 


of November 2.) a ee ee ray 440 


Be eg oo . 550° % 


The ti ight cane ee Ber. of. J; une 20, 1894, © 


a ta select lands for university purposes, from 
ny those restored by the act of March 2, 1895, | 
~ is limited to lands restored by said ee free 

°) from any provision requiring their disposal. 
- in a special, manner. 


‘The right of selec: . 
tion therefore does not extend to the lands . 


: restored by said act that were by the terms . 
thereof: set. apart for entry under the town. 
. site. laws. 


(Miss, ei: se SS tee sanee 510° 7 - 


Statutes. 


See Tables of, Cited and Constr aaa page yor 
xvii, ys 
~ The word: Acme as as in: seotion 


on act of March 2, 1889, construed... -..-. 2. OL. 


The. word. “ enter,” in section 8, act of © 


ore 3: 1891, alia ee wuaiseudl Raed 67 


1660 sews bE eaceces Cancun eal eo 
‘Survey. - ye es oe : 3 


. See Isolated Traet. we 
‘A decision of the: General Dana Ofice,. 


based on the plat of, holdin g certain tracts 

_of land to be non-contiguous, must betreated : 

_as conclusive of the fact so found, in the ab- 
sence of.evidence showing error in said plat. 450 


A hearing may be ordered, with a view to 


aresurvey of the boundaries of a lake,on a 


showing made that the: original meander 


“Line: did’ not conform. to the ‘shore line, but a 
fraudulently excluded from’ said. survey : ee a 


|. large:amount of land. --....---220-+-..0-00- 28 
notice of a claim raha icudewomecesieardecte.. does - a 


_ A charge of fr aud, or. ‘pegulacly, in the 
matter of closing the public surveys on a. 


patented private: claim will not be investi- 
gated in the absence of a definite showing ae 
in support of such charge...-...--..------- 37 


In running lines of .a, where the monu-— 


. ments called for are on the ground, and there 
ig found to be a variation between the calls | 
in the field notes, and the monuments, the 
latter must control; in the absence of mon- . 
_ uments the survey or must be guided by. the oes os 
field notes. ee pr ere ita Stara Ch aig! 220 


“The land lying between a properly estab-- 
lished meander line of | a lake and the shore 


line of the water is not unsurveyed land,: 
but forms an: adjunct of the adjacent sub. 
NGUVISION ais code crousate: eens Sle cacess “B15 * 


Surveyor General. 


See Land Depar tment. 


| Wide Lands. 


“The right acquired. by the “iooationt of 


— Sioux half- breed scrip on, is not sufficient to 

. defeat the title of the State, b yy_ virtue ofits ~ 

|.. inherent sovereignty, onits admission tothe 
'- Union, over land within its limits below Or: | 

ee: dinary high-water mark......+... eeeeee ee 530, 


Timber Culture, 


‘See Co Co nicest ; Entry. 


INDEX. 


‘Page. 


Timber and Stone Act. 
See Application. 
An entry of timber and sine land under 
. the, can not be allowed. to embrace non- | 
contiguous tracts of land_........-......-- 450 
The non-mineral affidavit usually required 
of agricultural elaimants should be fur- 
nished by purchasers; but where an entry | 
has been allowed on an affidavit that is sub- 
stantially the same 'as that prescribed by © 
the Department, a new affidavit need not. 
¢ OUEGIMISNGI 210 dine wewaiae anew deste - 6 
Republication of notice of intention: to 
submit final proof will be- required, where 
the witnesses who testify on behalf of the 
purchaser are not. those named in the pub- - 
lished notice ....... LLoV Lees Sue eabeteoutens — «6 
_ Tne substitution of aivisilventised wit. 
nesses, on the submission of final proof, does | 
not call for the rejection of said proof, where 


the substitution was made in accordance 


~ with existing instructions fron the General af 
* Land Office. .. 0-2 ec eveenennsetecscasereaes 102 
The burden of proof that rests uponatim- 
ber-land claimant, incase of a protestagainst 
his right of purchase, requires at his hands 
an affirmative showing that the land is of 
the character contemplated by the act, and 
unoecupied, uninhabited, and unimproved; 
but does not require of him to show that 
none of the neighboring settlers are making | 
claim to the land, when their actual settle. 
ments are in other quarter sections, and no 
improvements have been made on the os 2 
ter section claimed by him..... pire wer areca 24 
It was the intention of Congress under 
the provisions of the acts of June 3, 1878, 
and August 4, 1892, to except from purchase 
lands which belonged to the class of ‘‘of- 
fered” lands at the date of application to 


purchase the same...--......:-.......00-.. 129 


‘In the absence of ‘an adverse claim, an 


., entry made by a married woman and held 


by 2 transfercée will not be canceled for want 
of the affidavit required of amarried woman 
on final proof, where her sole interest is set 
forth in the preliminary affidavit, and in the 
final proof it is alleged that the entry is 
‘made for her sole use and benefit, and where 
she refuses to make such affidavit except 


on the payment of a further sum.---.-.--.... 552. 


There is no authority to allow an appli- 
cant, who has published notice-of intention 
to purchase a tract, to republish the notice, 
and thereafter make proof and payment, and 
thus in effect secure additional time i in which . 


to pay for the land... - 2. lee ee cnn ene 559. 


' ‘The sale of a timber-land einlin after the 
acceptance of final proof and prior to the 
issuance of final certificate does not in itself 


- warrant an attack on the ) entry Soo dacetnes 24 


Timber Trespass. 
In the settlement of an unintentional, the 
value of the timber at the time of its taking, 


12781—VoL 20 — 38 — 





orif it has been converted into another form, 
_ its then value, less what the labor and ex- 
_ pense of the trespasser have added thereto, ° 





Page. 
is the proper rule of damages.............. 238 


The fact that an unintentional trespas ser, - 
in order. to avoid prosecution, has offered a. « 


larger sum in settlement than that required 


under the rule adopted by the Department, 
is no reason why he should be held to such 


‘proposition, where it does. not appear that 
. he was acquainted with said rule........-- . 238 


It-is not an act of trespass for a home- 


steader to remové timber from his land in © 


the preparation of the same for cultivation; — 
nor should his vendee be held liable on a 
proposition of settlement therefor.......--. 238 


To wn Lot. 


In OKLAHOMA. 

The trustees have no authority to make a 
deed to a lot beforé the tract has been sur- ~ 
veyed and platied, nor are they authorized 


to make a deed to any portion of a street or 


alley, or to execute deeds to lots otherwise — 


than as they are surveyed. and platted..... 542 


The approved survey of a townsite show- - 
ing a reservation for the purpose of a public 
park, precludes the allowance of atown-lot | 
entry of any part of the land so reserved... 524 
_ May-be reserved for public use as sites ~ 
for public buildings where the necessity 


~. therefor is duly‘shown.......--12-.-.2--+-- 268 


- One who enters the Territory of Oklahoma 
prior to the time fixed therefor is thereby 
disqualified as a, pment in. said Terri- 


OLY seeesecsed Gimkwardoe alee cuentas dete nazi 268 


‘One who. is within the Teivitory at the 


hour of the opening thereof, and occupying © 
at such time a tract of land, is disquali- 
- fied thereby to enter said land as a, even 


though within ‘said Terr itery by lawful | 

OUUNORICY sneeiewcee se scsi steae nee sees de 480 
‘A purchaser of a possessory interest in a: 

who is at such time and at the date of the’ 


towusite entry receiver of a land office, is 
_ disqualified therehy from acquiring title to 


Sal lO teste oa tee be eee da ebecueniic Rens 310 
May be taken either for business or resi-: 


dence purposes; and it is not a material 

' fact. that the claimant owns other lots and. 

intends all of them together as a homestead, © 
and is using the lot applied for asa gardeu.. 495 


Actual occupancy of a, with valuahle 


| improvements thereon, at the date of the 


townsite entry, entitles: the occupant toa 


O6OU Yitisat ated casas cate eet eee wan abe. 


- Occupancy of a, as a basis of title thereto 
must be maintained, or due elfort made to © 
maintain it, until the date of the townsite’ 


Improvement and occupancy of a, sitbse- 
quent to the date of the entry do not entitle 
the claimant to a deed..........-------..... 202 
The Jaw does not prescribe the value ot 


the improvements that town-lot settlers are 


a eee ‘Page. 

_ required to make. “‘Oconpaney in. good faith 

for purposes of residence or business is the — 

test, and in passing upon the character and-. ~ 

+ value of improvements, it is proper to con- - 
sider both the financial and Poyeley arty, - 


of the claimant..... Ste Detucetue ee ea 952 


The right of a claimant is not defeated by. : 
-his failure to maintain actual possession . 


~. and oceupancy, where such failure is due to. 
threats of force and armed violence.......- 265° 


A claimant who vacates alot in obedience 
to an award made by a citizens’ committee: 
can not be held. by. such action to have vol- 


_ untarily abandoned his claim to said lot... 425. 


The occupancy of a;as the tenant at will 
of another. occupant does not invest such 
tenant with any ri ght to a, dced as against 


his landlord dissin cineel a adhtthia oie Wena ied wiaiharwiat la a 264 


No right to a, can be based upon a Wrong: ° 

_ ful possession, | acquired in open wagla ton, 

‘of another’s oceupalcy....-++..+-.i.------ 265 
One who takes possession of a, by foree or 

fraud, or maintains occupancy as the tenant 

of auother, is. not thereby | invested w ith 

a right toa deed, as against either his land- 

lord or the rightful claimant. ....2..... cies 542 

As between two claimants for a, where 

one of the parties establishes and main- | 

tains his occupancy in accordance with the | 

- voluntary proposition ot the other, such — 

occupancy should be reco gnized z asaffording — 

» a proper basis of title. .-...-- (recauk otege ee 483 
The claim of one who holds a certificate of ' 

occupaucy. will not be recognized where it. 

is’ apparent that his occupancy is a mere 


e pretense ........--------++---- Serre eee 267. 


The © occupancy: “and improvement of a, 


- does not give the occupant an interest’ 
ee therein that, cau be reached by attachment. 264 


. A lease or contract from. a townsite com- 
- pany will not support @ claim for a, where 
_ it does not appear that said company has 
any right to ee said lot, or actual inter- 


est therein........0--++: Pavatesale caemeiosee ce 200" 


Claims based itpou conveyances from a 
homesteader, who commutes his entry for 
townsite purposes, terminate necessarily 


with the cancellation of the entry......267, 269 


“INDEX. 


Bee St eae 


ra déaal for a, can “Ret be secured by pey- 7 


ment of. the taxes thereon..... on ee 269 - 


The. board,. in contest proceedings,. may 
properly require from claimants a. deposit 


- to cover the costs and A DENEE | of such pro- — 
COCHIN ES adi cues nsodecs CSI Sa ce ta chat eee Tete 202 - 


i ‘Townsite. | 


See Town Lot. 


- Claim of, sot up to defeat a . homestead will - 


not be recognized. where the land was not 
occupied for townsite purposes at date of 


| the homestead entry 2c cencetete pune t es 367 


IN OKLAHOMA. 

Section 22, act of May 2, 1890, contemplates 
the payment to the town, for school pur-. © 
poses, only such sums as may. be paid in 
commutation of homestead entries for town- | 
site purposes on the purchase of the. land” 
at the rate of ten dollars. per acre aces ince DOT 


Ae 


Tram Re ad _ 


See aeghe of Way. 


“Wage BE Road Grant. 


The grant of July 5, 1866, did not attach — 


. ‘to any specific tract by definite location or 
construction of the road, but by notaal. . 
BeleOtidninsyssetie ea cewhee omeheseee er 259 


No rights, either legal or equitable, as 


- against the grantee can be acquired by set- 


tlement.on, or entry of lands withdrawn by _ 


“exécutive authority in aid of a Congres- 


sional grant, and the failure of a grantee in 


such case to respond to the published notice 


of a settler’s intention to submit final proof 


_ can not operate to defeat the grantee’s right: 
- of aus ivweewncwew niece eee .. 259 © 


Warrant. 


Cireular of February 2, 1905, caider the _ 
act of December 13, 1894... nite aeagce ee 95 
- Wherea military, is used i in payment. for 
land, and said warrant is subsequently can- 
celed on the ground of a fraudulent:assign- 


: ment thereof, a bona fide assignee of the 


entryman may be permitted. to substitute .. 
cash im lien of the canceled warrant. eer 


